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VI DIGEST OF TESTIMONY 


at different prices to different buyers are discriminatory 


i 


the price difference exceeds or falls short of the difference 














t It also means that identical prices to all buyers are discriminatory 
unle f ts involved are also identical.”’ 

Contrary to its implied purpose, the Robinson-Patman Act, ‘‘as inter- 
preted, has actuallv prescribed and does encourage some price discrimina- 
tion. t does this in several ways,’’ Professor Markham explained, 

no one of which, taken by itself, may be extremely injurious to competi- 

e pricing, but when they are all taken together, I think they do have a 

ieer and discernible effect of distorting some cost-price relationships.” 

One way tl might be done is through the “proviso of section 2 (a 

st emp rs the Federal Trade Commission ‘to fix and establish 

iantity limits * * * when it finds that available purchasers in greater 
quantities are few as to render differentials on account thereof unjustly 
stor 

Alt igt e | { has il Ke 1 3 provision only once ,in 1951 in the 
sale of tires and tubes for motor vehicles, ‘‘the particular conditions 

der wl was invoked are evidence that this power could be used 

price differences that reflect cost differences.” 
Another Lic of the act, section 2 (c), the so-called brokerage 
d ’ tes against buvers who act as their own brokers 
I l ali | wwful for any son * * * to pay 
I I or at thing ¢ as & COM MISSION, 
V1 sat al W or discount in lieu 
reof, except for services rendered in connection with the sale or pur- 

Pre 4 tion of t act was designed to prohibit the pay- 

f rf anid fle ious brokerage fees and allowances”’ which, 
Mr. Markham believes, ‘should be denied.” For all practical pur- 

e continued, ‘“‘the courts have read the term ‘except 
ered’ out of the act.” 

| the We Crawford Co. ease, “The court declared all payments 

erage to anvone connected with the buver illegal, whether or 

ts were made for services rendered. Other decisions 

( erpreted the term pt for services rendered’ to read ‘except 
services rendered by a broker completely independe: t of the buyer.’ ”’ 

The S } he knew of cases in produce distribution where 





an equal fee being charged the buyer and the 


Stl 
3 M Markham said that these interpretations of the brokerage clause 
“ean have the effect of forcing integrated buyers who furnish brokerage 


ind other services to pay fictitious brokerage fees, a practice that the 
ict ostensil purported to prevent.” 

Further, “by making payments for such bona fide services, or price 
to compensate for the rendering of such services, per se 
illegal, the uct fosters traditional and often high-cost methods of dis- 
tribution. It even prevents an examination of the facts underlying 
various distributive channels. More importantly, it fosters price dis- 
crimination in that it forces low-cost distributors and integrated dis- 
tributors to pay higher prices relative to the costs involved than do 
high-cost and unintegrated distributors. 


Hence, aside from its discriminatory features, section 2 (c) increases 


the cost of distribution. * * * 


934 Third, ction 2 (a) states that nothing contained in that section, 
pt the quantity limits provision, ‘shall prevent differentials which 
ake only due allowance for differences in cost of manufacture, sale, or 


ePXCe 


rhis wording and the procedures it involves foster discriminatory 
pricing Also, the wording makes it permissible for a seller to charge 
relatively higher prices to a low-cost than to a high-cost buyer than the 
lifference in cost would justify.” 
Professor Markham said this point has been illustrated “by a fairly 
yng series of cases.” He cited three: Standard Brands, Kraft-Phenix 
Cheese Corp., and Minneapolis-Honey well. 
He felt that Professor Adelman of MIT had argued “‘fairly convine- 


s 
} | 
A 





that price discrimination such as the above is a necessary conse- 
uence of the ct for the following reasons 
1) The cost of assembling data to justify price differences is 


o great that sellers act as though no cost differential existed; 

















2 Since the bi of pro S ¢ thes t a 
culo of r certain cos é f T S } 
J J 
t defense, | st t it some « ill cost I 3 t 
t lid not exist f purposes ¢ Dricil i 
}) Arbitrary classification of sellers id t nif pri 
therefore discriminator, pricing, whet! buvers in fact perto 
iarketing functions.’’ 
He feels that the act, ‘‘as now interpreted, fosters di 
ind results “in more rigid, more yY i he s tot ( - 
sumer tl pre ul the sence ict Acco T 
Mr. Markham, ‘‘many critics of the act have labeled it a companion to 
the Miller-Tydings Act, which permits resale price maintenance, and 
have said that together these two a comprise ext ( NRA 
He refused to take sides on this but said, “‘if it is t 1 if this 
s what Congress intended it to be, then the act clear] sho 1 ( ‘ 
( ed t st 1 t eve e amended 
Howe cr * . . if ( ongress intended that tl ct pr I t¢ 
ictices consistent with both the remaining body tf antitrust 
the precepts of competition, the act could be arne ica * * * Mr 
Markham’s recommendations 
| * * ‘ the ual + ty lir its p ay s ( Id é 
oht1 ssibly ult tel be epeal I But ( S I 
before the Suprer ( t's ruling the : ) t | 
s before the Supreme Court te pass ruling o t 5 i t { 
rt nits.”’ 
, . pricing i ic col ce with costs sho it ici t 
ther than a defense for e exception in the act Sant j 
( eas be amended so as t replace the first prov ist vith 1 I 
of price diseriminatior 
Price discrimination is herein construed as the act of e 
lifferent prices to lifferent buvers that Oo not correspo it t 
spectn cost differences I asc! nat ( sists t 
tion of tt price diflerence t it eS ot co iT I ( 
lifference : 

; * * * the ‘good faith’ meeting of competition defenss uld 
sed so as to read, ‘to meet or undersell a con S price,’ rat 
than ‘to meet an equally low price of a competitor,’ uct now I s 

| ts present form, the act encourages price uniformity, which und 
certain circumstances gives rise to price-fixing cases under section | 
the Sherman Act, and is therefore inconsistent with it 

He ejaborated The substitute phrase, I thiak, wo 1 enco 
rice ( mpetition and wi ul ! therefore benefit the CONSUTNe! tl t broa 


group in which we all hold n embership, but who seem to have bee 
overlooked in all the antitrust, price support, fair trade, and labor legis- 
lation enacted over the p ist several decades. 

‘* * * Tt should be 

another territory ch 
* * * one of the best evidences of Vigorous competition is no 
uniformity where two sellers abide by an identical price, but where the 
undersell each other in that market in order to acquire it. 

1. ‘“‘* * * for the same reasons presented * * * above, that part of 
the final proviso of section 2 (a), ‘that nothing herein contained shall 
prevent price changes from time to time’ where in response to changing 
conditions affecting the market for or the marketability of the goods 





nissible in evidence not just that a seller to get 


rges precisely the same price as someone the 


concerned, such as, but not limited to, actual or imminent deterioratic 
of perishable goods, obsolescence of seasonal goods, distress sales under 


court process, or sales in good faith in discontinuance of business it 

goods concerned,’ should be reworded so that it does not establish t 

presumption that prices should change only from time to time and under 
ie direst of circumstances. 

“Tn lieu thereof, a phrase such as the following could be substituted 
‘«* And provided further, That nothing herein contained shall prevet 
price changes at anv time the seller wishes to do so, either a 1 
stimulant to competitior or in response to forees of competitior { 

changing market co om 


Professor Markham e¢ 


stification for a special statute against price dise1 ination ari 


is, potential or extant 





ed bs pointing it T t, the prin 
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ell as how the law ( 
cco ease of 1946 a a precede ul ce : 
F ut res In price ixing nder the 
fance Ww here t hie Denart ent of J . id 
tif and } courts had de ed VI 
ale hat the courts are not prepared to go 
CCESSAT to restore competitive conditio it 
1 | ippose we wi ild e to reac! oO! 
i facilities of enforcement age j vould better 
, =t ri} pol situation 
on 2 of the Sherman Act had been given the 
C4 ress really meal when it passed si " 
mergers that occurred betwee 1890 and 1950 
occurred 
I ‘dd to the extent that monopoly po r ha 
nast 60 vears | mer r. it would not have be 
been interpre i that way that long ago 
) r the next 60 vear "¢ can't interpret 
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S O} TESTIMONY 
le ricing ems (at lence 
) an ¢ price discri atl 
f ( pricit St ¢ : { 
Tt ) 
t 
T ‘ i Za er Da 
i pra i ) 
rice d minat 
ef rf e econo! world as tl 
i ( p ( Denay yT 
4 absorptio! He emphasized the 
I ark é é 4 long pel od ol ( 
i ynsent that this is the pri we are 
‘ e effect of price agreemet! 
lealing arrangements except where gs} and 
( ( relative substantiality’’ is of more sig- 
ibstantialit because industries throughout 


considerably. And what might be 


try would be highly unsubstantial 





of Professor Dirlam: 


nent “only on those parts of sections 2 and 3 of 


heir interpretations that have been singled out 


torney General’s National Committee To Study 


speaks of difficulties in reconciling the economic 
-Patman Act with that of the Sherman Act. It 
1 the underlying philosophies of the two statutes, 
h some slight exaggeration—that the Supreme 
he theory of conflict. Presumably the report is 


frain from recommending repeal only the recent trends 


Trade Commission decisions. In adopting this 


srownell committee has misunderstood the foundations of 
. herman Act, as a bulwark against restraints of 
ig, was intended to protect the process of compe- 
and vicious practices. It sought to preserve com- 
at the same time fair and free; its concern was for 


» consuming public and the small-business man’s 


on the basis of efficiency in serving that public.” 


Pati 





ns all 
ints 
al of 


rences, 


rre 


S tO 


erace 


t the 


‘iously imperiled.’ 
lal in suppressing discrimination not supported by ‘sound 


nan Act was passed by Congress in an atmosphere 
nilarities to the fear of the trusts that possessed 
isiness men in the vears preceding the Sherman 
f the buying practices of grocery and drug chains, 
lowed by manufacturers had disclosed that millions 


had been obtained through ruthless coercion, and 


independent merchants, manufacturers, and other 


] The old Clayton Act having 


it was the purpose of the Robinson-Patman 


to preserve the equality of opportunity in business. 


} 


he Robinson-Patman Act purpose and Sherman 
then the Brownell report and other critics of the 


» fallen into serious error. First, they have ignored the 


assure, through the Robinson-Patman Act, that 


n the competitive struggle be based on efficiency rather than on 

f | and monopolistic bargaining 
of the Brownell report lies in its assumption that 
f ney is the sole guide to antitrust policy. That 
nly partially correct. The major purpose of antitrust 
consumer by preserving competition and promot- 


* 
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re price discrimination and « i ‘ 
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S ce LOSt 
\lthou there are 1 enough detailed s lie wailabl ( 
here is sufficient material available to suggest that neither th 
Robinson-Patman Act, as interpreted bv the unreconstructe lra 
Co ission, nor the Standard of California d b 
peded progress in distribution 
Gave a résumé of developments vholesa , retaili 
Vv T T T ‘ ' rok race ‘ t i 
| vthing b 4 superficial effect é ce? 
( ri irea where it has bee « oreed 
urkKeTtineg 
in the drug trade. 
su arv. there seems to be no serious « j 
irrel with the enforcement of section 3 of the Clayton Ae \pphed 
inst some small firm trving to break into a new field, it 1 t coneeiva- 
blv cause harn But it has not been, and probably could not be, enforced 
thi ‘ Consistent misused, the Robinson-Patman Act « 
perhaps lead to a diminution of price competitior But there 
‘ lene it it has done so in groceries, gasoline, or rubber t 
primary purpose was to relieve small-business men fro e pre re of 
it the co nit regarded and still regards as nfair €Z08 
lt il price cuttl I lar eerns al le tO MAKE } Tt he Tere 
else ere, and ce essions powerful buvers not justif I 
Is re any substa business interest—even the i ‘ 1 
price beneficiaries ho once protested that the ¢ ‘ cle 1 
ruin then tha wo i todav come forward to adv: ute 4 ) i i 
unequivocal repeal o Re Patman Act? 1 S t 
give the act partial cred off the perma ‘ 
ark l 


Professor Dirlam gave a statement of qualifications 
M ie economic picture of the « ntr to 
at of 1890, and necessitate bringi t late 


Ihv of the Sherma Act.’ I, 





elleve the theorv needs to be chat ed. howeve 





e can see, the act “has not preserved ineffir t business at 
e expense of efficient business.” 

TI e chairman asked if we have not ““pecome so tax- ral 3 T it we 
are profits- i 


that we for: 


nconscious’ ’—if there is not so much attentio1 








et to notice ‘‘terrific rises in prices 








antitrust laws 
to have legislativ 





1 
rpretation. Howey 
sting legislation to sl 
not be tbsolute le 
npletely excluded 
K\efauver bill whi 
e whenever a id 


t 
} 


ce 


rerous’’ to spell out 


‘xtent, unique, e 


mn, “the Robinsor 


wate . 
oo specine it ¢ 


Mir. Dirlam un 
1 


allow the good-fait 


rices 1n certain ars 


rye titors 


ac 
tute to the diversity 
rather general provisiol 





vood-faith defense. 
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ry of our legislative p1 
oe ee 
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late showing of substantial 
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market, each industry, and 
at vou find in the America 


lal 


man Act today is probably 
be reduced considerably in 


it circumstances he would 


ense where, let’s say, a seller 


is to certain customers to meet 














td t r two types of mergers-——‘“‘mergers 
( etito ind oO omerate mergers 
i ( el i i economist would emphasize that the 
t ) tire @e¢ petitlo Is 1 it olf the act il or 
t ent é seller to e particular market ‘*Further- 
ert irge part of American industry, the most 
( rt lar geographical market are firms already 
ther ne et | ( same observation holds with re- 
1 1 ely entrant into the productior and sale of one tvpe 
ods; for there entry would be easiest ordinarily 
( j 1 business mn nnother type of product i! this 
1] ¢ y ¢ es 
role r does t condemn ill mergers between companies it 
yeographical markets or which sell different types of products 
modit itegor (otter where the ae juired business is 
e merge is It means whereby an aggressive new seller enters 
mie he merger is the means whereby a company become 
eC! ( ( t be an effective competitor or diversified enoug! 
H t { ere’ ot appear to lessen subst tia ll 
tit theles pe t potential 
tt « t ty t nto each other Ss market Such entrv ’ he econter ds 
t rance that 1 ily among firms will maintain an 
r petitive OrganizZatior 1 the market 
. He believe tion 7 deals inadequately wit conglomerate mergers 
many poliev aspects of “the conglomerate firm ster 
thy, attit le ( the publie and of ts representatives in Govern- 
towal large eeonomic units as suel Consequently, the eon- 
it rie ers are is nuch a ociopolitical proble lb as an economic 
ricing practices legislation that ‘‘mueh of what was 
acted fesigned to bar structural changes in the economy. The 
rpose t merely to restrain those that have a clear power to 
mage competition but also to inhibit those buying and selling methods 
! basically, adaptations to technological developments and 
( inge the relative role of small independent businesses 


nd rge companies * # the desire to restrain struetural changes 





it vould bring monopoly is meritorious but the desire to maintain 
particular av of doing business in spite of basic technological changes 
1 int ibsence of persuasive evidence that the change would injur 

mpetition, has been unwise. 


He also feels “the purpose of this legislation has been to inhibit the 

| large firm to utilize fully its strength as a competitor, 
because the use of that power injured competition or competitors.” 
However, he is less critical of this objective and, given the organization 
f many of our industries, this may be the least bad solution. 

983 In | ypinion, if the quantity-limit proviso of the Robinson-Patman 


Act, as applied in the case of the rubber-tire industry, should be followed 
by ! ur moves, then Congress should “give serious attention to the 
repeal of the proviso itself.” Then discussed the case.) 

O84 In his view, “the Supreme Court was right both in interpreting the 


aw and in understanding the importance of meeting competition as a 
eans of maintaining competition.’’ He does not believe that the Cape- 
art bill or S. 11 ‘‘are necessary or desirable.’ 

It ems to me,” Professor Heflebower said, ‘“‘that no important loss 
ve competition would be incurred if tie-in sales (as distinct 
from exclusive dealerships and requirement contracts) were made illegal 
Tr sé His views on exclusive dealerships ‘“‘are analogous’”’ to those of 
e Attorney General’s Committee 
He objects to resale-price maintenance laws because “these laws do 
represent a break in antitrust policy and do exploit the consumer in com- 
\dity areas where they have no alternative, as in copyrighted books, 
where they feel incompetent to judge quality, as in drugstore items.’ 
He feels the laws ‘‘are designed to bar structural change in the econom 
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aa Lo the case of the relativelv s i seller W 
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represent hit i i get his goods betore e } 
WEDNESDAY, AuGusT 24, 195 
Stat ent of Walt idan ociate prof ) 
Michigan State University 
UUs Statement of lalincations., 
He said he would confine himself “primarily to the p 
liscrimination and fair trade (in his prepared staten and 
ome general remarks about the monopoly problen 
LO04 He does not believe the Robinsor Patmatr Act lemand Inifor 
prices and condones ‘soft’ competition.” Has s if a 
suasive evidence tl regular, persistent, and matic pri 
crimination is necessary to achieve effective cor 
On the cor irv. much of the evidence points the er wa # 


sioner Mead’s dissent to the Commission’s ruling in favor of Gene 
Foods 
1005 Compared the actions of General Foods to those taken | Sta ‘I 


Oil trust prior to 1911 
Discussed the Dirlam-Kahn study of the A. & P. case A&P 
secret “discriminatory discounts’ obtained fror NIGODOLST 
milk distributors of Buffalo, New York City, St, Louis, and Chica 
But, “More typically, the company got concessions not fron 





but from weak suppliers—the canners, the fruit and vegetable grows 
and shippers who are too numerous and too unorganized to exploit 
anybody.” 

There is no way of knowing if these price concessions resulted in price 


reductions As Dirlam and Kahn observe e countervailing power 











| we ‘ta i ( 2 ) 
I \ct that od fait shall be ar ibsolut 
{ petition or tend to creat 1 monomn 
| { ‘ biect to interpretatior 
\ tk Patmar essential to lesse ng of mor 0 
} the tenure of 1 hers of rr tlatorv bodies 
that their tet be shortened and that 1 mor 
i tees He might even do away wit 
. t | perhaps tt tenure should be lengthened 
ore stability Also, it might be better “if we 
ent group n government 
rof \ ou have to measure substantial lessening 
‘ to competitors rs r than with the vO! 
irket generall 
\ e oO! meaningful wav of mea ing the loss of co 
g at segment of the marke it is lost as a resul 
t 
H \ wnot ive competition Witho having cor 
I 4 elf evide tf proposition The elror f Vout 
! ‘ | the loss of a substantial number of com- 
I account fo 1 substantial egi ol 
easut intial ssening of competitior 
2 l I I the solutior the ‘dilemma of determi! £ 
result of competition in the sense o penen ir 
} iirvy to the ecompetitor without 1 g ) 
the consume! 
l \ a think the dilemma is a superficial one Unde 
act, there is an absolute defense If you can show 
ati in price is based on a saving in cost, that i 
H peration, that is an absolute defense to a charge of pric 
liscr at even if the effect is to substantially lessen competition. 
It to me that is all the protection the consumer needs * * *,” 
Ir. Bun asked: ‘‘Traditionally, have wholesale prices been based 
‘ ( e ct 





ices of delivery to wholesalers as distir 
or have they taken into account some 
be due to the wholesaler for pe rforming a 
99 


Vir. Adar believes it is the latter 


; (Agreed with Professor Dirlam’s position on relating functional dis- 
ts to actual costs rather to function alone, although this would 
ve some problems. 

Che regulatory statute (Robinson-Patman) is an unhappy necessity, 
ert r bitory statute (Sherman) has not been properly 
nforced.”? 

\22 Made t ving recommendations on Robinson-Patman: “I would 
sav leave section 2 (a) as it stands Some work is needed, of course, in 
letermining just what are the proper standards to use in applying the 
cost justific Nn proviso 

As far as section 2 (b) is concerned, I would amend section 2 (b) so 
as to | g conformity with section 2 (a). That is, I would support 
the Kef 


juver amendment, making the good faith meeting of competition 
an absolute fense unless the effect thereof is to substantially lesser 
competition and create a monopoly.” 

He does not think 
Robinson-Patman Act. 


said in section 2 (a) tl 


“the good faith proviso has any place in the 
He contends that “If Congress meant what 
en it certainly could not mean what the Supreme 
Court said Congress said in section 2 (b).”’ He thinks the Kefauver 
amendment would rectify this situation. 


Good faith should not apply to “‘systematic and continuous discrimina- 


i 
hy 1 ” 





O ces by dominant sellers 
L023 is would leave alone section 2 (¢ which deals with brokerage 
ommissions, as he thinks it has harmed no one 
Mr. Adams feels sure “‘that the Congress did not intend in legislating 
2 (c) to harm this association of small-business men (grocers) who want 


get the advantage of their combined purchasing. What Congress 
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1 que 1lOona e¢ I é 
nt té ‘ As e e to 
i the f er c& pa cant 
T+ } 
I I is tye ( Ff Tie 1! ‘ 
( ( wd, nere if Is ba 
( ef amo! them be g e antitrus iws 
e 
} 
(a j have the verv definite feel ° that we 


i t |; on the books. We would not like to see 
S the antitrust field We feel that the present 
This will give a flexibilitv whieh changil 





re We need wise administrators of these 
( i Tt produce evel wiser adi inistrators 
ri¢ ent { av that, in his thinking, ‘‘attempts to develo} 
rie I i ire wrong * * * that there is no su 
stud f ear particular situation * * * that the rule of 
) stone, both in the administration of these 1 
f 1dicial p! ounecements on them.”’ 
He believes his companv would “‘subseribe to most of the ideas ar 
suggestions’ contained in the report of the Attorney General’s co! 
ISU \ieCa Ss compal joes not give discriminatory discounts, as a 
matter of good company policy as well as because of the law. 


L082 Even 1 gh there are few sellers in his industry, he says there is 
very keen price competition. 
1083 In his industry price changes usually follow changes made by hi 


Fy ( t their competitors lower prices before thev a 


Che list prices of one firm in his industry are usually known to the 
her fir frequently lowering of price by a company closer to t 
size of his results 1 lowering of prices by other firms. 
O84 Even thous other companies immediately follow suit, the first 
anv to lower prices gets more business as a result of it. 


As he had stated, his company makes no price concessions to individual 


ers, but he is of the opinion there are others in his industry who do 


Although they have some brokers, they are in general developing their 
LIZA] there w il] be just one n iddleman between the compan \ 
tore the warehousing man. 
S Mr. McCain said, ‘“* * * there has never been anv fair trading, to t! 
pest ¢ nowledge, in the grocery field. The competition is too 
é ere 
In his opinion, Robinson-Patman is a good act. 
LOSI If competitors make price concessions they attempt to meet them in the 
marketing area—not to an individual customer 


1087 rt lo not try to meet competition by price cuts in packaged goods 


he chairman pointed out that ‘‘one of the basic causes” for adoptior 
Robinson-Patman Act was that food producers were giving dis- 

natory cuts to chain stores and the independent merchants revolted 
Mr. McCain said he did not believe that had been done in his industry. 
Also # * it has made the large distributors stronger, not to be able 
count on that kind of thing, in other words, they have to operate 

ficient] That is whv we say we think this is a good act.”’ 

1] \ V of knowing whether a competitor who had 
i price to a few customers had established a lawful price or a 





criminatory price not justified by cost differences. They must rel; 
( he good faith proviso of Robinson-Patman. 
1090 Discussed the Supreme Court decision on basing point pricing which 
‘ pal 
LOY] He is found no disadvantages to his compan) or to his customers as 


a e decision (which went against them 
L092 rhe problem of giving proportionately equal services is always wi 


uu, but it comes up primarily in connection with the advertising allow- 


+} 


( He has no specific suggestions for changing the Clayton Act, 
} Rok son-P mal Act or the Sherman Act, 
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t 1 nv <¢ rnering all the nes hi yoalf 
the ard-of-heari ndividual ri wdicapy 
roblem or is not satisfied and returns to suc 
d treatment, but he as no alternative in the 
¢ 1 
ely, there are only a few smaller cities in the | 
earing-aid dealers e cornered the business 
i there are some tendencies LNs rie [ 
ihe cost of maintenance a& very importa 
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i that tl a 
Vill the al 
f the dealership arrangement, there 
I anufacturers and between dealers 
\ worked with the FTC and establis 
le for the hearing-aid industry ind 
tend to lvertising bv a dealer whie 
this code of ethics Yet anothe livi 
hearing uid 1 il tacturers hould exercise 
ertising or business conduct of 1 1 
son said I sincerely believe that far 
rowtl of he ult! vigorous competiti T 
er level which has thus far characterized the |} 
gy against all exclusive de 
make it harder for new fir 
he largest 10st heavilv capitali ( 
for his opinior 
he believes the FTC action is wrong, 
ie behest ¢ is associates—they felt the 
match funds, time, and legal talents 
‘ 
er what the arguments the hearing-aid 
rC had quite obviously hung a sign at tl 
hat, regardless of anv evidence, the out« 
that any excl ive dealing contrac l 
r field was, per se, a violation of the ¢ 
ot beli e “that all exclusive dealer Ip 
tent ind ¢ ect, sho ild be permitt { 
o regulation at all would be better ] 
vhich fails to consider intent and é 
follows it blind the letter 
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] i 
1 support to be ] ed in the light of 
yuld ink Hlowever, in the case of 
ped to interpret the « essl 
» lessen competitior Here inter- 
suspicion Or a remote po it of 
s needed It’s enough So the FT 
ret thi Ss meaning that any exclusive 
Ol] ) of the Clavton Act 
is clarification in its interpretation It has 
rr by the administrative agence The jo 
reason is desperately and urgently needed 
\et That rule of reason should | 
1 ean it be clearly proven? Does the 
competition im that ti 
that data must be proy ind basi 
ynplaint by the FTC under the Clayton 
r vuld 1 indi re line of 
» rea why the dealer sho cha 
i fa rer OG Ing Ss and 
na \ e heal y or ( } 
ecrer is had ar immediate ad 
I ( 1ealer vho had handled 1 
eme ( tinue » handle only Ma 
re mn illvy required to do . Het 5 
e ad mand action on the entire i 
It that i rious Or 
hi ur rporate offices n wl 
pio f Organizatio He pref 
be independent businessme 
ta ir = oO 1 hot bet ) 
( lusive dea g co acts 
AT sT 26, 1955 
Washington pilin Meliss Minis 
r interest in the hearings is the field of 
ir trade. The retail druggists ‘‘spear 
Act some 19 years ago, and fair trade was 
of the retail druggists of the country.” 
yn to those parts of the Attorney General's 
ould seek to eliminate not only the Feder 


asculate the Robinson-Patman Act 





Supreme Court decision in the Standard 
In other words. we 


ee] made al 





can write a piece of legislation 


and what it means legislative 


rman Act and Clayton Act, and Robinson- 
i 








reco nd repeal of the Miller-Tydings Act and 











MeGuir Act a orgotten or deliberately disregaraed the effect of 
the ! ir eY immediately after the S ipreme Court cecisior 
a alidated the eflectiveness of the State fair trade acts 
and b ness alike rose up in arms * * ae 
Ry the enactment of the MeGuire “Act the Congress removed 4 
bt to the ality of all resale price controls operating across State 
t State has adopted a fair trade act * ” 

Mr. Frat 1, on behalf of his crganization: ‘We strongly urge t! 
Passadce rs 11 by Senator Estes Kefauver, and cOsporl sored by 29 
Senators, & H.R. 11 by Representative Wright Patman—the equalit 

! anion bills to restore the Robinson-Patman At 
Py {) Act to its original intent.” 
| 
R ) 
d y f J. Diro ( mand Nest Ve ey < 
P mie i Associalr 
] mat ( re depe lent dru ts in West Virginia 
oday because of the provisions of the Clavton a 
Pa un Act Chev have operated under these acts el 
( Lore Dusit s witho iear oO I forced 
s ( of ice diserin tions 
{ ( Ol oO the good faith meet gf of compe t 
r ) Ro 1-Patman Act; feels it is necessar to pre 
I e legisiation to elrectively cat out the i 
) it t e of pa wre ott Robit |? i \ 
Q ta. © 
rf Disapprove f the use of “tie-in sales,’’ but thinks they are probal 
not as bad as the use of discriminatory discounts 
”? of Dixon and Frate 
i Mr. Burns pointed out that the Robinson-Patman Act applies 
f the economy, That the subcommittee’s questions 
are ce ! to trv to’find out to what extent the law’s general appl 
at aff t the druggists in order to determine whether it 
lesirabie to 1ve laws which take care of particular situations, rather 
bie a 


an @& general law which causes cor plexities In try ing to reach so mar 
l g considerations involved,’ 

Mr. Frates interprets “injury to competition’? as meaning injury t 
petition within the whole economy rather than competition withir 


He feels there are situations where price cutting may ultimately benefit 
he consumer but will injure individual competitors. 
S Frates feels that retailers should compete by lowering prices to the 
customers wherever possible, but he contends that this price competitior 
hould begin at the manufacturers’ level. For instance, ‘there is 
plent of tough, hard-core competition between the pharn aceutical 
a the opinion that it might be helpful to hay 
advisory committees to work with the FTC. Mr. Frates said that his 
organization is in touch with the FTC ‘‘quite frequently” on a similar 





Frates would not agree that a manufacturer should be able to lower 
his price to mee a competitor’s price on the local level. If it is to be 
lowered, it should be on a national level, 

1144 He agrees with the provision of Robinson-Patman which allows differ- 

ences in cost where those differences are justified. ‘‘That,’’ Mr. Frates 

asing point. There is nothing in the 

Robinson-Patman Act that prohibits effectual operation of basing point, 

if efficient business methods permit it.”’ 

Mr. Burns said, “One of the problems that has been presented it 
ng tl inson-Patman Act is the situation where one compa! 

is a wholesaler selling to retailers, but also has some retail outlets of it 

own and is sometimes deseribed as performing a dual function. 

‘Tn that case,’’ he asked Mr. Frates, ‘“‘is it your opinion that the com- 
pany which is a wholesaler should be permitted to buy all of its needs at 
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i oO} iers A ee rs f ¢ 
in Koda is an example; pointed ¢ i 
ractice 
If a wholesaler who has been selling « reta 
itlet, he should divide his purchases and pay for what . 
ame way other retailers do. 
rates believes that retailers who band tovether fort I 
ip should be able to buy from t} i turer att amNe | 
at wholesalers pay Ai present, this cannot lon f i para 
purchasing company is set up 
; Che use « hrokers is not practiced in t | 
owe? er } ive prot ne , +} r der } 
es or facilities.” 
SHitsmant is { oie . : 
] | y 
Prepa 1 ale tof Mr. Mel i] 
Fr e Mel ald stat nt 
M hers of the National Ta ( 
I ul pes 0 ONO} practices fo 
per 1 ped peratio 
it oO At eT in lar eT Cl ill DT i ( T 
r corsp wor | i ( Ti . as ( ( 
ty il of access to raw iteria ba { 
etTwee ( pric ) Ira 261 ‘ rat i { 
rd ! i l Dr t rea ; 
tn I Itant w ] es ar 1 
yn ly practiced \ 
niunity 
During e latter par ths tOthk. nant 
us fir reat Lon a lar ile, farmer 
onomic and political ero e pI 
A partial result of the ac . 
ea » { t | as 1 1 
oat ict + } 1) + J ) Ie 
rf eiptul to agr li rye Wa 1 rt i i { it ] 
States Steel and tl e hasing 4 
wainst other basing point systems 





f Commerce was part of a monopol hi ki | ( 
etitio n regard to wheat and other gra 

A third action he Department of J ‘ d 

e 18, 1951,” cl lairies “‘wit ons ra i 
lize the distributic ind sale of mill 

A fourt! Che econd major antit t it 
Cover ent bea st he leaders of th to ict 1 r 

] ifth, and last, of the cases he noted as being particularly eiptul to 
agriculture was the Department of Justice action against A. & P 
because of their vast buving power and the perishable qua of ma 


products which farmers brought to market, these great dist tor ( 
as A. & P., in many instances, were able to control at will the prices of 
the products in the farmers’ market place.’ 

‘Following the logie of arguments advanced by the Attorney Gen 


committee recommendations, we can draw only one conclusio1 hat 
1uthors favor the return of a system of discriminatory prices and 
practices even though they weaken or destroy competiti \ 

sist that they want no conspiracy or coercive practices used, the 
to build a fence around per se practices and suggest that unl con- 
piracy ean be proved that any practice or systen if practices ) i be 
legalized a 

He also criticized the AGC for the follow rea 1) | 

1e quantity limit proviso; (2) it endorses the 1 faith rule ad 
in the Standard Oil case and he believes \ 1 iurtnelr 
enact this pernicious rule into legislatior and (3 
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XXX DIGEST OF TESTIMONY 


I f w a technical violation in a few sales out of millions 
{ e seller Che Commission’s decision In every case is neces 
) the facts in the particular case and its finding of ar 
( mpetit in the circumstances of those particular facts 
Phi a I 1 Es ® rea Db the statute which prohibits only those 
i ya ad erse € ffect o1 competition, But Comn IS- 
rder sa top charging different prices without regard to 
ding before this committee is & bill prov iding severe per alt 
f Commission orders issued under the Robinson-Patmar 
it that bill not be enacted until the Commission is required 
aratt rae! that daseribe the prohibited conduet wit sufficient cer- 
nity te ry] wing what is thereby covered.”’ 
seenat Kilgore asked Mr. Simon if ‘it would be advisable to have 
rohibited conduet sent to the Congr ss for approva 
ore the hece final.”’ allowing them to be “‘thrashed out in public 
a hearing S thought that procedure ‘‘would create insurmount- 
difficulties and considerable delay 
. Competitic mparable to a football game, where participants 
de by the rules, with no “unnecessary roughness’ allowed; ‘‘tl 
rpose of competition is to give the consumer the best product at 
lowest price In adequat quantities.” 
Mr. Simon gave a statement of identification. 
He feels the fair trade laws are more of an impediment to “hard com- 
etit this e Robinson-Patman Act 
He is satisfied that “everything prohibited by the Robinson-Patmar 


that should be prohibited was already unlawful under the Shermar 
Act, or the Federal Trade Commission Act, and that a vigorous enforce- 


of those two statutes would have eliminated all the evils that 
Congress had mind when it passed the Robinson-Patman Act.” He 
{ not tend ‘‘to indicate that there were no evils that should have 
been eliminated |} the act, but they should have been eliminated 
; ‘ i : 
In his mind, the Sherman Act is adequate to deal with oligopoly 
However, just having a few companies in an industry does not disturb 
m, so long as there is “active and vigorous competition between them.” 
R0) Although ¢ suits accomplish more than criminal actions, the latter 
do make people more conscious of the antitrust laws and have a desire 
to obs them, because they do not want an indictment returned agai 
hem There are times when only the indictment is needed to obta 
relief, without resorting to trving a criminal case. 
118 It is, however, necessary to have someone follow through on 
njunction, ‘‘Not only for the first 6 months, but for 10 and 15 vears 


The chairman said it should be ‘‘one of the functions of the Federal 
Trade Commission * * * to follow through on these things, once the 
nedial action has been had in the courts, and to see that the remedy 


Mr. Simon agreed with Senator Kilgore neither the FTC nor the Anti- 
trust Division have adequate appropriations ‘‘to give them the necessary 
police foree to carry through, as well as the necessary investigatory forc: 
to bring the action.”’ Nor do these agencies have enough highly trained 
personnel 

He feel the advantages that flow from the competitive philosophy 
of the Sherman Act outweigh the advantages of stabilitv to the economy 
that go from an antiprice discrimination statute.” 

He had cited in his prepared statement three things that he felt would 
give the Robinson-Patman Act ‘‘a construction in harmony with the 
philosophy of the Sherman Act.’’ This “construction”? would be made, 

in the first instance,” by the FTC, and ultimately the Supreme Court 

Mr. Burns asked how it could be assured that the “Supreme Court 
and the Federal Trade Commission so interpret it without some instruc- 
tion or direction from the Congress.”’ 

Mr. Simon replied: ‘‘Well, there are many, many examples of instances 
where administrative agencies have not done what the Congress intended 
they should have done in the first place by the law. And Congress in 
the past has used two means; one, amending the statutes so that any- 
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Discussed the applicability of the brokerag ler 
s. Nir Burns said ) ( yuUeSstION Of Gelivere I {! SCcna r wa 
ul is Introduced @ bi Lis Sess Ss. 780, w ( leCclLare 
ot be a violation « e Robinson-Patman Act f i seller, a 
Sell AL Ce ered prices, OT i I { 
I li ¢ la LO rice oF a TTL pe 
Do I CALE mm ( O is bill? 
l si re Hed Well 1tik \ i i i M 
i 1 restate 1 the ¢ ing law wid ‘ i i 
\ 1 Ca i t Ve ne ta mone 4 the 4 re 
ild be ‘ i ear language what | i Suy e | I 
iid is the existi a 
S He feels that ‘unde it bill or a existing law i ea ( i 
ra I elle! ho ha Wi f t ne i 
vodness price at Ow ill, car eet a price ¢ i 
ppens to be a lower pric 
If a frei t equa lizatlo Vsti Is followed 1 il I \ 
ire me 1 pol yvnere ey are looki It DUSITE S 
ul i it Is competitive es Oo Treason W i shou pr 
eople from competing regularly However, if ( eti 
here = no reaso vi i aw sho 1 let ( 10 41i\ I ] 
tances 
§ Under section 2 (a Mr. Simon had recommended nst! ) f 
he statutory injurv to competitior to mean ir t 
ompetitive contest However, there is no question but that a « 
tinuing granting of a price discrimination by a dominant seller mi 
harm to a small competitor, impeding possible growt But he doe 
feel the law ought to ‘“‘require the man to be out of | f befo 
mid do anything 
“he chairman asked if the “law of survival, even in busine 1 
not ‘‘prohibit competition from wrecking itself.’”” Simon replied t he 
affirmative, but continued ‘“‘you cannot prohibit everything that £ 
possibly hurt competition without prohibiting competition itself 
Nt If a dominant seller meets a lower price, he has to retain a differential 
between his price and that of a relatively unknown s r, because if he 
did not he ‘‘would prevent the other fellow from competing with | 
If he ‘+ the other fell ’s price, he would not be acting good fa 
S7 Discussion of the Standard Oil case. 
Statement of Cyrus Austin. counsel. the Ruberoid ¢ 
204 Statement of identification 
Prepared statement submitted by Mr. Austin 
OD From prepared statement: 
The Ruberoid Co. is operating under a cease and desist order ed 
by the Federal Trade Commission in 1950. This order resulted from a 
complaint issued in 1943 charging the company with certain price d 
criminations in New Orleans in the year 1941 Che Commission found 


that Ruberoid had granted a wholesaler discount of 5 percent to 4 of 











its New Orleans customers who, classified as jobbers so functioned t 
yme extent as retailers or applicators, and that this addift il t 
had not been allowed certain other applica and retailers that 
area The cease and desist order broadly prohibits Ruberoid fro ell- 
ing its roofing materials in commerce at different prices to compet 
purchasers, without limitation as to the amount or nature of any sucl 


differential. Ruberoid has endeavored to the best of its ability 
comply with this order * * * 

‘The asphalt-roofing industry, in which the Rubercid ‘ is most 
tensively engaged, is a highly competitive industry There are many 
manufacturers of competing lines of products, selling at different prices 
and employing various methods of sale. Roofing materials are hea 
goods, and each manufacturer enjoys a competitive advantage in thr 
area immediately surrounding its plant if it chooses to ex hat 
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i pla f ( 1 rs as well as at inter 
1 freight ¢ a it ir freight absorptic 
( pa ( dust und in addit t 
( CSSal ) rant add nal diseount 
t i ( 1 rs fo 1 et e competition Of | i 
I ssible t maintain a niform pri £ 
i ( tantly | placed upon the ‘meet rcomy 
Lor n-Pat 1 \et It hope 1 that 
f the a } regard may be more clea 
lef enforced the near future 
vat ar problems in endeavoring to compl 
P Corie . tt WoWwance f funetional discour 
I conipa LIS¢ ells direct to retal 
\ i I ows ! COUTTS of adopting a or pr 
) re stomers ] form a dual funetion, | gra 
tO al retailers i u reas to whom 
4 
V1 \ | Rol ( Patman Act i as to Tune 
ro price discrimination br en pureha 
! mav res Clarification of the Kter 
ts mav lawfully be emploved by a manufact 
i ind retailers in the same area would, we t 
| 1 | l r'é 1 hie propriem vhieh this compa 
e] a! the nee tv for meeting the price of a competitor 
articular customer while at the same time avoidir 
f ej table discrimination against other compet 
area.’ he Supreme Court decision in the Standar 
() 1 i ere & COny made in go 
f mer. it the supplier 
ree O istomers N¢ 
\l A ' A SES which 
: nna ecessar\ to lower its pul lished price to n 
np n retaining the business of a particular wholesalet 
~ of the company to grant the same lower pric 
{ 5 4 mers the s area 
CA g { poliey, the que raised of ‘‘the limits i 
rad rea 1 the territorial extent to which a price reduction n 
rr ‘ j ( it n of the act 
In | Some further clarification of the right of a nationwid 
er t cal competitive price reductions in good faith seen 
i | e mere declaration in the Standard Oil case that 
n proviso of the Robinson-Patman Act affords a: 
fa manufacturer lis to a retailer direct and to a wholesaler, both i 
41 ‘ he customers of the wholesaler are at a disadvantag 
tl retailers who buy direct from the manufacturer, because 
retailer w buys from the wholesaler has to pay a higher price, naturally 
give the wholesaler a markup 


And if ! ot able to buy in carload quantities,”” Mr. Austin cor 
ed, pays substantially a higher price for his less-than-carload 


lantitie So whether you give the so-called mixed account, t 
vholesaler-retailer, the full benefit of the functional discount on what he 
resells at retail, or whether you do not, vou still have some inequality left 
at I i _ 


Chey find it difficult to define a trading area, as he had mentioned in | 


repared statement 
Not onl there the difficulty in defining a trading area but there ar 
Instance lI vhich ‘meeting-competition exception” would not be of 
ich hely le said he had no pe eihe proposals to make but he thoug! 
a realisth terpretation of what is meant by ‘meeting competition 
or itt \ 1 be a step in the right direction 


! 
hairman asked if he thought that a trading area could be defined 
harges are identieal.”” Mr. Austin thinks 





as one “'ll \ en the shipping ec 
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e Hla 1) son ( eca pres re 
é e one é has be is 
i ree feels tnere 1 per ( 
( ( ) er He be es Ss compe¢ 
rder but 1 ’ tha the lealers s 
C Har a SO! i LK ¢ ho ove 
( fac rers could retaliate agai 
( err 22 or p l or 2 ad 1lona 
( ~ es re coul yur t 
| f TT t eT — T ‘ ra T ot? 
} ( Q)f eours Y Ee one Vi" i |} the 
ealer a ( S erable os to [ 
ea estment, an i ment of time t 
( eT 1 e effect Ve rhe arties concerned 
( ed in spirit a ell as etter.’”’ 
Oo manufacture lig velght motoreyecles 





RTS He believes the effectiveness of an o1 
tne tn Ss the manutacture will do rather 
hy fact rer vill do 
( ‘ ) f Harlev-Davidse to ¢ ibli 
{ listributors 
1 n if he felt e cause of | problem was the 
amy I ip the order Mr. Tree suggested it in 
l-desist order that the manufacturer be required t: 
i 1are ot a lers and ut ese dealers be 
rights, ar f the issuance of the order which 
( me measure Of assurance in their future 
7 {1 about the timelag between violation and issuance of 
{¢ Tre e that this sort of thing takes a thorough 
( I think about a vear elapsed after the last 
( ler is issued which seems to me unnecessarily 
ould e done to expedite those hearings and the 
| 
( me ibject he repeated his understanding of the problem 
cessi for a comprehensive investigation. But ‘‘Anything 
( ed » expedite it without in any way affecting its equity, 
licated.”” 
Cel 1 with the treble-damages provision He pointed 
d not affected him because he did not sue Harley-Davidson, 
1 e question arises in my mind why would there be triple 
lid : Vv i dy recelve more damas es than he suffe red? 
hould flow to the state and not to the damaged 
d m there were other expenses incurred by the 
I und vas an endeavor to reimburse him for those 
( r tT ental ? 
We ild not have accepted an award greater than the 
e had suffered, as a matter of principle, but there have 
at I ive read of where very large suits have been 


1 3A it could be more suitable to sue a@ competitor 
business in the event of triple damages.”’ 


es 1 tl the possibility of treble damages would act as a 


ianufaecturer who might be inclined to violate the anti- 





1 ter, he believes, if the determination of damages 

led were | o the cour 
} there was a direct relation between the exclusive dealing 
( of Harlev-Davidson and a decline in his sales after 1947. 





e reasons for a dealer’s handling only one line of motorcycles 

1ed vestment he would have to make in inventory and space, 

Burns asked if ‘‘servicing, which is an inherent part of any motor- 

siently complex that one dealer could not provide 
late service for several makes of motorcycles.” 
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Mr. Halfps leclared The competition of the independent pan 
listril NT st be preser 1 or eat 
{ 1 ymiplete ionopol the sale of replacen 
13 » clear s of competitio there is a IN] 
! f ctional pricing There is a “compet 
‘I liscounts off | price to the purchaser, accord 
pert ed : purchaser, and quantity or vol 
‘ vhic ire ranted 1 a. % eT ot sehe Lil 
247 H g structure in his indus oth classifi 
4 3s, and two » induce tl accoul 
rage and cultivate lesired Phe obje 
| irs f profit fficient to ‘I listribution,’ and to a 
‘ ¢ il channels of distribution that are . 
\ f prof crease with larger volume discount 
rm ber purchasing the products Is enabled 
i vp fine Ol 
Half; | that over the past few years the FTC “has 
at ra t 14 manufacturers and 3 | ng grou} 
en { parts harging the ma 
1 ers with receiving discriminations In price 
: f 2 of e Clayton Act 
| : Com ion has in effeet held all lantit 
gal per hout regard to functions performed | 
no proof atsoever of injurious effect 1 
248 | RR Pa un Act does not make unlawful e charging 
The illegality is discrimination, having the parti 
t for I e statute 
wnd i may be vague t is poorly written, but there 
ent of Congress was In enacting such ieg t 
| g 4 lard It has to do with the problem of ) 
( wd e destruc n, injury, and the prevention or lessening 
I ( i f ¢ Tess ended that a mere difference i I 
het I users illegal, Congress would have used the w 














ead « wo { linatior 
FT vid Mr. Halfy has ‘“‘eontinuousl nvestigated 1 
| ractice of manufacturers of automotive parts for the 
i vitho.t uncovering any wrongdoing. He further state 
(hur posit is that the Commniission’s application of the statut 
ases in 1 ndustry, the Commission’s deeisions are based solelv up: 
f¢ und not upon the fact of substantial adverse effect D 
et between purehasers of automotive parts resulting fro 
liseount pricing 
D5 H i there are many necessary funetions performed 
listr { it the manufacturer does not handle. “But the Feaera 
rr: sa the statute does not permit the seller fro» 
§ Terentia purel.aser for performing those functi 
heca { ivs that it make sno distinction between purchasers and tl 
fiinetions 1 all must be treated alike We claim it should be amended 
it is the law.” 
125 He said s organization’s feeling is ‘“‘that the Federal Trade Co 
missiol is failed, as far as our industry is concerned, in dealing with t 
nyject price discrimination.” 
7 Commission’s complaints and orders to eease and desist ar 
arial ritten in the general words of the statute ant. fail to affor 
the accused business firms with any detailed set of guiding vardstic! 
o ; be f = nr | nt ; - 
2 He specified In its application of the statute in our industry, 1 
on has wholly failed to interpret, clarify, and complete tl 


re ive to the right of a seller to buy distributier of | 


T j t 1 ) rive lj coun rebate Ss, or other cCOMpPeNSATIO I 


services actually furnished by the purchase: 
failed to interpret the meaning of the statutory terms ‘pric 


rchaser custome! and ‘commodities of like grade and qualit 
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f 1 i 1 i eve D op stic powers or en- 
\ tra ot t le 
ol ( ence or ocean tra portat n com- 
( Li $s prepared statement 
i i O} | to fair trade legi tion 
i { IS¢ ion to legislation concerning automobile dealers 
1317 L) l rea s for Wanting labor unions to be subject to antitrust 
Lois BD) i t 41 Cooperatl es 
P ed ent submitted by Josep! Kilodny, managing director of the 
’ hat of Tobacco Distributors 
327 Mr \ i va inable to be present at the hearings. 
ri ire | pein attempts to whittle away and destrov the 
pl I { the small-business man under the Robinson-Pat- 
a hese efforts are to be found not only in frontal attacks seek- 
aw, but in ing movements whereby the Fed- 
ra e ( ssion and the courts have sought to maintain it, by 
odil terms so as to widen the loopholes by which violators 
é | pinion, these efforts would have undesirable conse- 
My IN 1 pDelives that i the free-enterprise system is to work as 
iperative deck not be loaded against the 
esires e in the competition under which 
ut To t ” he said, ‘‘Congress created the 
ire that the ex mpetition to which the small entre- 
I ed would be a fair and equitable one For the small- 
erhaps the keystone of this entire structure lies in the 
Pa \ of 
i at the Robinson-Patman Act should not be equated 
f lati { 
I Robi in Act a price-fixing law? Was 
) D sO oO Che answer to all this must be a 
Rather, it as designed to preserve and encourage business inde- 
pe ( i 1 duality 
Chere ive been some ‘‘basie criticisms” of ‘f Robinson-Patman and 
other la proscril nfair competition.’’ For instance, ‘‘it is claimed 
that tl tws peialize the efficient and reward inefficiency. This has 
I I 1 so often that it has acquired the spurious currency of 
fact In actuality, however, such is not the case. The assumption that 
our a as a to the distributive trade, penalize the 
ef 1 upon oF hypotheses: (1) That the larger 
nization, the more efficient it must be; and (2) that the lower 
t price, 1 etter it is for the consumer generally. Both these assump- 
a facile ring which, when examined and analyzed, produce 
ni v hol VI 
ray ir economy to operate at its maximum level, our laws’’ must 
ire t one competitor is not given a greater advantage than his 
He said, ‘‘What is needed, at the moment, is clarification in 
f aw, giving back to it the full scope and wide application 
i 
He « led It is respectfully submitted that n less, but more 
regulation of unfatr mpetition is the true task of our legislators. Free 
ay n can remain ‘free’ only as long as we free it from the chains 
rm and rapacious conduct We ean do this by eliminating 
as between purchasers or sellers, wherever we find it. 
I} as the end and the objective of the Robinson-Patman Act. It is 
end and jective that has not lost its force in the years since the 


law, and has as great cogency today as at the time of its 

oO} il enactment. Neither repeal nor amendment is the key. What 
rict, vigorous, and impartial enforcement of its pro- 
as Originally designed and legi Such legislation, as pro- 

cted toward broadening the area of the act’s opera- 


fica n the fields of proscribing ‘loss-leader’ tactics. 








‘Section 3 of the Robinson-Patman Act contains within 


it the embryo 
h legislati« This committee would do well to consider its expan- 
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Ss f « yer VI DI ise I l ind w 
CSé I ert t 
CI 1 tice of givi juantit liscounts ha videspread 
eating ¢ { indu r\ tor ab it 30 ears 
Mr. Sweatt said the passage of the Robinson-Patt A 1936 
low, eithe e wa f FTC rul or court de \ i- 
in order to continue the use of quant dist ts 1 I 
( lance \ eT! es hic ( v lay ppeay; I la ak 
H el ( tL number of precautior LWO ¢ 1 f 
In the first place, In order to satisf sell lifferences be een 
cket prices corresponded eneral t ria i 
19388 Hone ell caused an ae ! 1 e1 
v i ito \ I pe 1s dISstr Cc Ss for e year 
937 4 l C eCXLE t¢ \ ( tiie ce S vVarle | ( ( ( ers 
concn <a tan eodaleatiied nl Che. | purchases. Secondly, Honey- 
\ made Aa practice oO e! ( er a 1 re SI Lut 
tor ( i l ce | t e prices a ( petl 
Ter ( respond ( I oO} I if ( t I ( ild 
t 7 mm to s i co! ( nad ) et I I 
H1 ide eve! effor it could uC ecord ‘ 5 
N hstand ‘ I ! | f ¢ ( 
( I 1 ce rois for Ol burt S be i ( [ : 
192 | i inve l ( ul na ed » & proceed I tgu 
i He f D he Commiissi char viol ons 
= Cubte he Robinson-Patman /Ac e Cla \i 
c! re dl pra ce suct S tine e OF ¢ I I 
re e! ‘ ( ( tloneywell had discé ied prior 
DI v ie proceeding 
Phe Ssue i vere I t ove! ve i i 55 
f e bra ( prices or quantit discout hat | ive mentioned and 
whit H Vell ¢ ed wel! iwful a d no narn ( mpe 
| ¢ revers¢ 
he Federal Trace Co sion proceed } years a 
’ j fb t State sy ( y 1952 
He said : avorabdil tco é ! tigat 
H evwell has cont ed to follow ener t ime pri cles 
i practices that v et pyect { i 


} r it a reg to DO or court tli 4 f { Lu ¢ 
heca eofa ! he abse e of it terpreta 
oO rtain provist that act as ap} 1 | ( the 


Cer tiuatio ther ‘ et ( é el | ! 
} ; | 
p ut S le 1 ( L lil ) 








. ) STIMONY 


( fered 
i \ ( ‘ 
! ( mm 2 ( ( Pe 
i \ lesp he Supreme ¢ ! le 
~ () j i ( ) i vie SCLLICT ,recora 
1 nna t 1 challenged price 
er ecompetit lefense pro Le TO! 
2 t be leprived of 
‘ 1 1 conte enacting el me tN 
, i mice O vyal p I } i¢ ( 
at cr IT i } - CSS ( 
ire e Re aiman Act has t 10 
4 anid ‘ VAnCe I tuneti 1 LIS 1 
1 Tar ~ Deco nardacl i 
He ¢ » sort Gut its custome ‘ 
( t vari tvpes of customer! Lr entitled 
i | netional disco ts give rise to anothe 
i To what « t is Hone ell, as a mManu- 
‘ sible or the Cll tactics of it tributors? 
1 tion of these problen ma not re re ‘ 
t ! stration and clearer interpretation of exis 


Robi Patman Act provisions 
ment the FTC attitudes, but said if the FT¢ 





i : 
lireetion of permitting businessmen to utilize 
es provided by Congress in passing the Robinson-Patman Ac 
e change the law may become necessary.’ 
i that there is vigorous competition in the heating contre 
( the tore Nir sweatt col el ile I would not sa 
: v of treble damage actions or the risk of injunet 


r the Robinson-Patman Act has tended to dimi 
of competition among manufacturers of heating controls 


is mav be bothered by doubts as to whether in meeting that 
are correct in our understanding of the law, and thers 





ireas Where the existence of ambiguities in the adminis 


f tl aw operates as a deterrent to aggressive selling efforts 
ractical effects, as I see them, of those doubts ar 
‘ not been great in the heating control industry; the 
stifled the poliev of the Sherman Act; and industrywide com 
is not suffered Thus those who use controls have had t! 
cing as well as the product improvements and a 
i sic] that are bound to occur in a freels competit 
i S e problems of cos letermination could be it 
retos ip ‘certain ground rules” to guide busines 
| Burns then pointed out that there is no authority in t 
lrade Commissior to issue interpretations which would the 
\ ( it could not later reverse.’’ Mr. Sweatt replic 


re ssarv for the Federal Trade Commission to ha 


( 1 te a businessman what elements of ¢ 
it m t be a perfectly desirable amendme 

: : 

lus to give quantit lisecounts he 


flee ) manufacturing and distribution co 
i ( Y on for | ness Diseounts varv fron 

it qua dil ( ts. whieh are give 

( 1 tealers r wbpe S t r¢ 1¢ the growth of 1 
i ge proot of a compe tor’s lower price {T 

$2 1} | 
} 

f ee eY lgt 1 Is procedure some ( 








p fore 
The t it tl ild not be the eas 
i tt R YP Act cept for section 2 (« 
op 1 pl ents onest co petitio 
| tind LKUAL ¢ to operat 3 


l ( 1 it the ¢ t sa gy ( ot be passed oO to a 
buyer the food situation as it is in the buving and selling of a house, 
( t there ould be ibsta tial oppo ition to anv legislation which 

( buyer could go directly to any seller of a house and 
t that they effect by bypassing that intermediary, and yet 
; ; have here.” 
Statem« f Mr. R inserted 
( sect of the port ¢ Attorney General’s committees 
( te ted { which we highly approve concerns sect 
2 (c) of the Robinson-Patman Act. The conclusion of the committer 
appt t pages 192 and 193 of the report, was: 
ve favor legislation as necessary to restore the original 
<ception “for the services rendered.’ ”’ 
1372 Proponents of 8. 2604 of the 83d Congress took the following positions, 
wu ch | 7 = ends 


that independent food distributors, both retailers and 
wholesalers, be permitted to act cooperatively and collectively 
pete with organized food brokers for the right of performing 
a 


kerage function and thereby earn the broker 





ge cOMmmMIssion 
ch manufacturers are willing to pay for moving their goods.” 
1 retailers and wholesalers should have 

+34 . i } 11) 

he compe e opportunity, which every businessman should 
have, of performing the brokerage function and being paid for the 








thereby perform. It was not suggested that anyone be 

red to pay for brokerage services. All that they asked was that 

a seller be permitted to pay them brokerage compensation for 
erage work which they actually do, when he wants to do so,”’ 

‘Under the prese nt interpretation of section 2 (c) of the 


Robi I Patn an Act, when they do the brokerage work either a 

nanufacturer pockets the value of that distribution function or a 
broker gets a windfall payment for work he did not do.” 

1. Food brokers ‘‘ perform distribution services for manufacturers 

ch they are substantially compensated by the manufacturers, 

wholesale grocers are denied that opportunity unless they are 

t ng and financially able to do these services wholly at their 


o. ** Chainstore have been able to circumvent the restrictions of 
t Robinson-Patman Act by acquiring their own manufacturing 
cilities and by purchasing the entire output of other manufacturers. 
Survival for independent food distributors requires their being able 
cooperatively (with others) cut distribution costs to a minimum 
h chain store product costs. Present practices of requiring 
an independent broker to be paid a commission On sales to coopera- 
vely org: ed food distributors, when his services are not required, 
creases product costs to the independents. The independents 
! t be efficient to compete with the chains and they can achieve 
efficiency only by eliminating every unnecessary distribution cost.” 
6. Finally, ‘The Robinson-Patman Act permits buyers dealing 
acturers who use salesmen to bypass the salesmen, deal 
the supplier, and receive a cost saving equal to the sales 
d the manufacturer. However, when manufacturers 
ch cost savings cannot be passed on to the buyer. 
} tself discrimination which should not be permitted in an 

a 1 rimination <Act.’’ 
I nesses who had testified on S. 2604 and cited the positions 





Mr. Riley and Mr. Sherwood questioned jointly. 
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a i! if Ti le ( listri 
7 Gg 1948 ‘ e Com? it issued ( 3 
Ui ike 1 yrder, Auto-Lite ad made a 
1erchal sing progran partly to avoid any 
a d partly in response to the demands of 
] p compe tl t - es ay made mar 
tril ion system ( ie ETC order it 
rted to ti Commi 
H bed r ‘spark plug distributing patte and the way 
I batter electrical equipment, and w al 
I) justification of price differentials and p1 g 
] a> clus dealing contracts wit its distril : 
( ( ose rendering service on Auto-Lite s tems ) 
Auto-] wnufacture parts whenever replaceme1 Ss necessal 
| W 
vir » ‘ 1a The only exclusive territory agreements wi 
\ a { ts 48 central service stations Because of the 
of business, and of the very large financial investme 
ild be extremely difficult, if not impossible, to enter into 
( ation agreements on any other basis.”’ 
a raded item spark plugs, which are done “at the 
1a of their jobbers and dealers. 
He 1b ating there is much room for improvement in the 
R P i Act HH ver, if the substance of the law were un- 
a language clarified so that all concerned, those who ad- 
e act, the courts and the business public, could know witl 
cel at the law means, it would become infinitely more palatable 
83 Re 1 oral testimor ighlighting his prepared statement. 
He ev make “quite a bjt of stuff for Chrysler;” they also manu- 
fact all other vehicle manufacturers except General Motors. 
Phi er tle, if anv, business with General Motors.” 
S85 The sale of replacement service parts to equipment manufacturers is 
a pa larly profitable operation,’’ Mr. Souther explained. ‘‘Most 
( ) ul irers are fairly small volume customers. When you 
oe d the ‘hree, you get down to quite small volume, particularly 
ire doing business with some of these small bus companies and 
ruck companies, and things of that sort. They may order in lots of 
9 or 3 t for ye model that went out of production 5D years ago. 
Phe ure mes when we have even decided to whittle the thing up by 
and rather than try to locate the tools and tool up to make it * * *,” 
st W he went into business in 1936, they followed the distribution 
atter? found well established. 
Unlike Stitt, they do not make spark plugs for natural-gas engines. 
r ell to independent distributors, having no distribution system 
387 t ly are there constant changes in vehicles which keep the parts 
| from g ig static, but if major oil companies change their 
Faso Cc el there have to be corresponding changes in ignition 
388 ( status “under the Federal Trade Commission spark 
pl lg pro ling that the compliance report has been filed by the 
Con s bye oO investigation at some later date.” 
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s e bro he think his is not “‘properlyv a 
I buve ler this def ion, construction, at 
( ( cannot pertorn brokerage ervice for the seller 
0d He I ks this ought to stand, as it prevents “an 
for1 discrimination in favor of the big buyer and to the 
} small buver 
pa : inson-Patman, quar 
) re payvme { } 
t } L. peveve He thir 
I | amended to allow broker 
( n purchases.” 
An FT¢ tudy made prior to 1935 “affirmed the fact that the buying 
e cha could and did induce payment of br to 
| 1O85 ) rs } T1ons took three forms, 
t liscour es, and brokerage fe« 
f is provisior on-Patman Act undertake to 
preve e three forms o a fourth form, namely, 
I ervice 1 to the buver by the 
I present brokerage provision of the act sets no limit on the rate 
of e brokerage fees that may be paid. No limit will 
e Nation thinks it necessary in peacetime to regulate 
cast ize to buvers is allowed, the amount to 
} es a mat ement between the | r and the seller, 
t er he hip hand 
( I represent the equivalent of a price dis- 
adve j 1] ial terms, 
fa any yrner 
! ism t the buver 
'} r lumped 
changed 
1 ( rendered 
M rit »presenta- 
Indepe 
He l 1 by stating the subcommittee should reject anv proposed 
( , I tion 2 (ce) “as now written and now interpreted.” 
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( i i ‘ 
C ei Bes i 
i Pies se | 
f ha irre | thy, ; . 
1 I i » disregards he diffic l 
( j ; ' e | +} proo ‘ j 
{ l ro 1 vould also re | 
} } | 
sie conflic philosophy bety 
\ | un A 
f the Sherman Act was 1 
{ ra t of trad reactions that mo i 
ne are eee ecand i 
she Act ist ( re ¢ i] f 
f 
mn fa ur gy equals may be ve i 
\ 1 tnere 1s & cor ct be ‘ 
i s \ tells busi Oo compete and t | 
un A they cannot compete He said 
Sta { I thinking assume that there is 
1 riminat and ‘price cut It } 
f ) ( fault with the Robinson-Patn 
\ A histor vhere the preventio ) 
is pro ed price cuts from being pa 
Phe f , good example of Robinson-Patn 
: rd ers do not always benefit from price 
\ I t w ting Is prepare 1 statement 
et o need for any absolute criteria for determining if bigness 
f {or bad—it should be judged upon the intent of attaining bigness 
i I I rice cut to one buver and not the buyer 
that { Ot ecessarily reflected in lowere 1 prices to CO 
Sut if all competitors receive this cut, one is almost sure to ¢ 
follow suit. This exemplifies the differs 
een price disc itlo and price cutting 


H 1oes! t a w to protect small business as such. He o1 
He be es fu liscounts “should be covered and should be 


i fact t { ! ide. he believes it would refute the idea ‘‘tha 
Robinson-Patman Act keeps prices high 


H ree lifferent isinesses need differing interpretations of t 
1 feels t af f f the reasons Congress ‘‘gave to the Federal 
rr Commission 1 vuthority and the power to interpret and enfores 
a 
ir. B eX] ned wl buver going direct to the manufacturer does 
wiuta irer brokerage fees, and why he disapproves of the 
I thie f ces rendered proviso 
Rol / / 4 
erted | ed state { 
Stateme f ilificat ic 
Gav historical background of fair practices and competitive prices 
1d thined Ol of the historical background on the subject of Goy 
s relation to business and industry. 
( e chronology of Robinson-Patman Act. 
M poly in railroads as well as industrial consolidations and mergers 
1 to adopti f e Sherman Act, with only one dissenting vote 1 


However. e Shermal Act did not compl telv fill the need for anti- 
rust legislatio1 the country needed ‘further and more explicit legisla- 
f the existing antitrust laws 
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ne That, generally speaking, but ne 
etter resul han criminal procedure 
Ist creased appropriations year by year 


is compatible with basic antitrust poli 


gorous competition, 


to competition” a 
is a very diffi 


certain industries | 
have only two competitors. In certair 


ie competitor, you have injured compe- 
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ild be 4 cOMplete defense is a genera 
n made if good faith defense is used 
r sporadically and 1n Case where re 
scrimination 
ice term, and I believe in it, but the fa 
! it is good faith and what isn’t 
‘aS5C &@s example 
lation is necessary. Any problems vw 
ed out by interpretation and applicat 
11 followed. 
the FTC used in deciding whether com- 
Freer replied: ‘‘When you get appli- 
public ¢ "a competitor, the Government 
S first survey of that Is to see whether it 
ild constitute a violation of law. If so 
of the matter to find out if those facts 
thing definitive, anythi that may | 
ve offered and said on the other side, by 
e Commission. That is rotated to or 
his consideration of it, he either recom- 
a matter in the advertising field, not 
| perhaps, an agreement to cease and 
r, if he feels that the facts have not had 
r other reason it is not a good case 
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A STUDY OF THE ANTITRUST LAWS 


TUESDAY, AUGUST 23, 1955 


UNITED STATES SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTER ON THE «JUDICIARY, 
Washington. D. ¢ 

Phe subcommittee met, pursuant to recess, at 10:50 a. m., In room 
Senate Office Building, meenutol Harley M. Kilgore (the chail 
presiding. 
sent: Senator Kilgore (presiding). 
L Iso pres ht: Joseph W. Burns, chiet counsel : Joseph i: meeley, 
stant counsel: and Martin Segal, econonm consultal Ua 


Phe CuammMan. The committee will come to order. 


Phe hearines commencing today are a part of the comprehe sive 
dy and investigation of the entire field of antitrust laws by the 

mittee on Antitrust and Monopoly of the Senate Judiciary 

co i ; 

e basic antitrust policy iS that of maintaining and promoting 

petition with respect to wide industrial and commercial sectors 
e economy This public policy is generally reflected in the pro 
of the Sherman Act. Competitior presupposes a vigoro 


rt on the part of businessmen to attract and retain customers and 
ecure the cheapest source of supply. The basi premise oft the 
vy of fostering and matintainin 


ou Oo competition is that as a result 


fhe pl i\ of compet five forces thre public will get the benet t of the 


eflicient methods of conducting business and the lowest possibl 
Phe Robmson-Patman Act imposes a number of limitations on the 
g and purchasing policies of business enterprises. The pur 
se of these restrictions is to strike down certain pricing practices 
h mia he used by firms possessing market power in Aa manner 
rious to competition and to eliminate certain advantages which 
firms may have in their dealings with supphers by virtue of their 
tion as large buvers. 

| eC DASIC ISsue which ar se are: 
|) Is there ny conthet het ween the restrictions imposed by tne 
I ynson-Patman Act on business conduct and the basi policy ol 


ntainine and stimulating \ igorous competition : and if so, how cat 
conthet he t be resolved ¢ 
) Can the specifi provisions ot the Robinson Patmat Act be 


ed in a manner entirely compatible with the basic goal of assm 
a the pp ib ( most effi went distrmbutio1 ot woods Al the lowe t 


Or cle Pettole I ordel 
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| t " il for any person engaged in commerce * * * to di 

fferent purchasers of commodities of like gra 

re the effect of such discrimination may be substantial 

net tend to create a monopoly * * or to injure, destroy 

pre npe n th any person who either grants or knowingly receiv« 

f su lise? lation, or with customers of either of them. 
Ss the law on monopoly. 

| t important problem raised by this section is the exact 
ise “injury to competition.” Does it mean injur 
L1\ dual competitors, or does it me: an injury to competition, 


to the competitive nature of a particular market ? 

[s competition injured just because one, or even several, competitor 
ire forced out of business or are injured by discriminatory practices 4 

Or does “injury to competition” require a showing of something 
more than merely the injury to individual competitors! 

Some contend that the proof of injury to 1 or 2 competitors is suffi- 
cient to prove injury to competition. Others hold that a full exam 
ination of the market and the effect of the discrimin: tory prac tices is 
necessary to show that competition has been or may be injured. Fur 
thermore, it has been suggested that the existence of some degree of 
price discrimination may in fact stimulate competition in certain types 
of markets. 

From the purely legal standpoint, the same problem is reflected in 
the interpretation which is to be given to the words “substantially 
lessen compe wet a or tend to create a monopoly.” Does the word “sub- 
stantially’ embrace all lessening of competition, no matter how large 
or small, or is there a sliding scale, the ultimate determination of 
which is left to the enforcing agency ? 

In view of the uncertainty arising from the diverse interpretations 
which have been given to these words, is it desirable either to redefine 
the phrase in question or to replace it with one which more adequately 
defines the intent of Congress? 

The “due allowance” proviso (cost justification) states: 
nothing herein contained shall prevent differentials which make only 
wance for differences in the cost of manufacture, sale, or delivery result- 

the differing methods or quantities in which such commodities are to 
such purchase! old or delivered. 

It was not the intenti ion of Congress that efficiency in production 
and distribution should be impeded by the passage of the Robinson- 
Patman Act. For this reason, the cost justification proviso was 
ncluded in the act. 

However, some contend that this defense has become an impossible 
burden to most of those who would rely upon it. There appears to 
be no standard method of accounting which deals in a universa lly 
accepted way with the various elements of cost which would be impor- 
tant in particular market situations. 


1 
l 


In the past, the Federal Trade Commission has frequently required 
rigid standards of proof which were more exacting than the average 
DUSINESSI an eould meet, 

Recently, the Commission appointed an advisory committee on cost 
yu t] iTlOn, ied by P) of. rH. KF, Tageart. of the University of 
Michigan, to ascertain if it is feasible for the Commission to develop 
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ndards of proof and prot edures for cost determinatior which can 
e adopted by the Commission as a reliable euide to bus hnessmel ieSIr- 
rto comply v ith the law. 


FUNCTIONAL DISCOUNTS 


One of the difficult problems in the application of the Robinson- 
Patman Act relates to the so-called functional discounts. The accepted 
| istification for functional discounts is that the wholesaler pel forms 
| seful function in the distribution process. The problem arises when 
me e Same person acts a s both wholesaler and retailer. Some contend 
it he should pay savalsal e price only on that part o1 his purchases 
: h he resells to other retailet 
\nother view is that since he performs a wholesaler’s function, both 
th re pect to the voods which he resells to retailers through his 
; etail outlets and the goods which he sells directly to the consumer, 
h should pay a Wholesale price for his entire purchases—in other 
. vords, pay » himself through his retail stores the wholesale price. 
Still ies toes view is that he should pay the wholes: ler s price on that 
a part of his purchases which he resells to other retailers, and that he 
DI hould receive the benefit of a cost justified price differential on that 
- irt of his purchases which he reselis to the consumers. 
; The problem posed by these divergent views is what the policy 
- hould be with respect to allowing the consumer to obtain the advan- 
ly tages of possibly lower prices as a result of the economies of inteora- 
b- tion, while at the same time imposing a possible competitive disad- 
+ vantage on retailers who are unable to integrate into the wholesaling 
i" unction. 
Section 2 (b) provides: 
a Upon proof being made * * * that there has been discrimination in price or 


ervices or facilities furnished, the burden of rebutting the prima facie case * * * 
ly shall be upon the person charged with a violation of this section * * * noth- 
ng * * * shall prevent a seller rebutting the prima facie case thus made by 
howing that his lower price * * * was made in good faith to meet an equally 
w price of a competitor. * * * 


z “GOOD FAITH” PROVISO 
In the Standard Oil of Indiana case (340 U. S. 231), the Supreme 
on Court held that good faith was a anne infeas The Federal 
= I rade ( ‘ommission ~_ prey iously proceeded upon the assumption that 
is this section of the Act was mere ly proce dural, re oe to the burden 
f proof necessary to constitute a prima facie c: Under that inter- 
le } retation ° ‘oood faith” would be no defense inna the aaediaalia 
‘O iad the necessary effect on competition. 
y Since the Standard Oil of Indiana case, it has been the law that 
e good faith is not procedural but substantive; that if the party charged 
vith violation of the act lowers his price in . food faith effort to meet 
d e lawful equally low sericea a competitor, he has a complete defense, 
5e oO matter wh: if the effect on compe tition m: L\ possib ly be. 
The views above dese ribed are the sub ject of se par: ite bills intro- 
. luced by Senator Kefauver on the one hand, and Senator ¢ ‘apehart, 
I 


on the other. The Kefauver bill (S. 11) provides that it shall be a 
omplete defense for a seller to show that his lower price was made in 
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wood faith to meet an equally low price of a competitor, unless the 
effect of the discrimination may be substantially to lessen competition 
tend to create a monopoly. If competition may be substantially 
lessened by discriminatory pricing practices, then good faith would 
ot be available as a defense. 
The ¢ ipehart bill (S. 780) provides that it shall be a complete de 
ense to a charge of price discrimination if the seller shows that his 


I 


lower price was made in good faith to meet an equally low price by a 


ompetitor. This bill would in effect enact into law the decision of the 
Supreme Court in the Standard Oil of Indiana case. 
Phese two bills refleet broadly the divergent views on the subject 
f a good faith defense. 
ho 2 (ce) provides 
shall be unlawfu : tO pay * or accept * * brokerage 
] ce or discount in lieu thereof, except for services 


ndered 


Much of the criticism which has been directed at the Robinson-Pat 
man Act relates to section 2 (¢). It is cenerally contended that as a 


result of court decisions, the phrase “except for services rendered” has 
been read out of this section of the act in any situation where the broker 
liliated with the buyer or where the buyer performs the services 

f a broker himself. It is the contention of many observers that the 


por e “except for services rendered” should be wiven effect in sue] 


\ other problen relating to this section arises as a result of allege 
) 
] 
1 


olation of section 2 (« n which the eravamen of the compla iit 
tual] dise1 nations in price which properly may fall under se 
It contended that be iuse of the lack of available defenses anc 


the relat vely easier burden af proof, the prosecution of a 2 (c) ease 

ore attractive to an enforcement agency than that of a 2 (a) case. 
Some eritics of section 2 (c) have urged that the defenses which are at 
present available under section 2 (a) should also be made available to 


one who is charged with a violation of section 2 (c). If this were 
omplished, the receipt of brokerage or payments in lieu thereof 
ould no loi ger constitute a per se violation of section 2 (c). 
It s contended th would be more realistic in the heht of the 
onomies of modern distribution. The problem for Congress to 


determine is whether the pl aetices intended to be prohibited by sectio} 
are so inherently detrimental to competition that no defense 

ho ild he available. 
I) dent lly, this full committee had under consideration about a 
ear ago a bill, whieh was tabled, to permit the charging of unearned 
rokerage fees by independent wholesalers who would, under the bill. 


he a e to tat kk oO} \ rokerage fee, although it Was not ah earl ect 
brokerage fee, but just tacked on as an additional charge. 
Sections 2 (d) and 2 (e) provide: 
sha be ui vful for any person to pay or contract 
enefit of a customer of such person 
ipensat ic fo ny services or facilities furnished by or through suc] 
with the processing, handling, sale, or offering for sale 
prod nie such payment or consideration is available on pro 
ay t¢ t ‘ er customers competing in the distribution 
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~ (e) That it shall be unlawful * * to discriminate in favo )) 
gainst another purchaser * * by contracting to furnish iny s¢ 

f ties connected with the processing, handling ile el yy 

h commodity, so purchased upon terms not accorded to pure) 
portionally equal terms 

he major problem arising under sections 2 (d) and 2 (e) concert 
e meaning of the phrase “proportionally equal.” Obviously, ther 
e certain services performed by large buvers whic] cannot he Del 
rmed at ill by small buvers be iuse of lack of fev litres, ¢ pital o1 

er reasol 

In othe cases, the smal] buvet cal render sim] ur’ serv es DUE OT A 
ser degree or quality. 

Llow, then, must the seller equate these ditferineg services In order To 

ord a proportional rebate or allowance for such set es (TO a 


/ 


lvers 


In other words, by what standard should the seller determine the 
itive value (1. e., the etfect) of the services pel formed or otfered by 
e smaller buyer in order that the rebate or allowance oranted Su 
yer should be “proportionally equal” LO he rebates Ol tllowances 
inted to larger buyers / 
A similar problem is presented in the converse situations which arise 
inder 2 (e) where a seller performs some service, such as warehous! 


elivery, et cetera, for a large buyer. 


Although this section raises these difficult problems of i terpreta 
on, it is generally felt that there is need for a provision which would 
rohibit the granting of allowances which The be used as a subtel 
ve fo. persistent price discrimination. ‘Thus, the issue presented ls 
t] 


e of clarifying the meaning of the phrase “proportionally equal” 
»as to better achieve the underlying purpose and object ve of the 
W. 


This is well illustrated by au common practice in the automobile 
ale, If a man exceeds his quota, he gets an additional discount 
all Cars sold during the quota period, which enables some dealers, 

ho even go out of their own territory to build up their sales above 
quota, to get a kickback on all the Cars they have sold prey lously, and 
therefore enables them to undersell their competitors by reason of 
that additional discount that they get on cars. 


section v (ft) provides : 


That it shall be unlawful for any person engaged in commerce * * * Knowingly 
luce or receive a discrimination in price which is prohibited by this section. 


In enacting section 2 (f), Congress was concerned with preventing 

ie monopolistic tendency which results when a large buyer possessing 

irket power coerces a seller to oTrant price concessions to the det 
ment of smaller buyers. 

In the Automatic Canteen case (decided in 1953). the Supreme 
Court held that in order to find a buyer guilty of a violation of thi 
section of the act, it must be shown that the buyer who received the 
diseriminatory price in question was aware of the fact that that price 
lower than the pl ice charged by the same seller to other customer 
nd that the price differential was not in fact justified by cost savings. 
In short, the Court held that the burden of proving knowledge on the 

rt of a respo! dent charged with a violation of section 2 (f 


n the enforeinge agency. 


} rested 
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QO; L fe proceedings had been brought by the Federal Trade 
Com on under section 2 (f) prior to the decision in the Automatic 
Cantes Som id that the increased burden which has 
he ! ed on the enforcing agency by the Automatic Canteen deci- 

1¢ ; t virtual mpossible to prove a violation of this section 
of the 

One of the problems, therefore, is whether this section as interpreted 
by the Supreme Cou » pro des a suffic ient deterrent to buyers impor- 
tuning sellers to grant price discriminations in violation of the act. 

Sect1o > of the ¢ layton Act provides: 

That it sl be ul f for any person * * * to lease or make a sale or 
contract fé sale of goods * * *, or fix a price charged therefor, or discount 
re ebate upon, such price, on the condition, agreement, or understanding 
that lessee or purchaser thereof shall not use or deal in the goods, wares, 
merchandise, machinery, supplies, or other commodity of a competitor or com- 
petitors of the lessor or seller, where the effect * * * may be to substantially 
lessen competition or tend to create a monopoly in any line of commerce. 

The basi problem raised by section 3 of the Clayton Act is what 
criteria should be used in determining whether there has been a 
substantial lessening of competition in situations involving exclusive 
dealing practices. There are some who contend that the effect of 


exclusive dealin o9 arrangements on the state of competition should be 
judged in the context of the particular market situation, depending 
upor v hether they may tend to facilitate entry of new enterprises 
into particular markets or, on the other hand, ‘constitute the means 
of barrin i” or imped ng entry of potential sellers into such markets 
or = _ ndicapping sm: ile r firms in the industry. 

effect of section 3 upon exclusive dealing or “requirements” 
contracts was interpreted by the Supreme Court in its decision in 
the Standard Stations case (June 13, 1949). In a 5-4 decision, the 
Court held that Standard Oil Company of California, by requiring 
its retail outlets to sell only 1 brand of gasoline and oil and only 
1 designated brand of batteries, tires, and accessories, had violated 
section 3 of the (¢ ‘layton Act. 

There is a conflict of opinion as to what the Supreme Court ac- 
tually held in this case. Some interpret the decision as establishing 
the rule of “quantitative substantiality,” which lays emphasis on 
the absolute dollar volume of sales, without considering the rela- 
tive market position of the seller. If this is correct, it might well 
outlaw most of the exclusive dealing arrangements in the country. 

On the other hand, some interpret the decision as requiring an ex- 
amination into the market situation in order to determine what per- 
centage of the relevant market is controlled by the defendant and 
whether the agreement in question effectually forecloses the market 
to newcomers. Under this 2 w, dollar volume, st: inding alone, would 
be an inadequate measure for determining whether the use of such 
agreements may substantially lessen competition. 

In the Dictogr: aph Products case (decided by the United States 
Court of Appeals for the Second Circuit, December 15, 1954), the 
court adopted the view that qui intitative substanti: lity is all ong is 
required in order to show a “tendency to monopoly.” Under this 
test, only the dollar bag w need be taken into consideration by gon 

ahsecou ‘nt agency in determining whether the effect of the agree- 





STUDY OF THE ANTITRUST LAWS QGOQ 


ts in q lestlo}l may he “TO supstant ally lesse] compet 

i tt reate a 10 po vy.’ , 

Ol der om Tie recent eases A ng er tl] hn ¢ ( 
he Federal Tra Con SS1O iS demanded an ine l t 
vant market conditions, ther hareely voiding the eff Ot the 
tograph Products decision. In the Anchor Serum case (Februar 
) L). this Lp] roach to the problem was upheld by the | 

s Court of Appeals for the Seventh Circuit. 

The question ror the Congre te determ ne S W ther « not 
ore definite test should be established as a guide to the enforce 
t agencles in determining cases arising under this section of 

l’o 1elp the subcommittee study these problems, we have invited a 
esses representative businessmen Whose activities have been al 
ed by these laws, outstanding lawyers who have had experience 

the problems arising out of their application, and leading econ- 
ts who have specialized In the study ot pricil g pra tices and 
eting 


Che whole week will be taken up on these matters, and the first 
ess today Vi il] be Mr. Jesse W. Markham, associate professor of 
nomics, Princeton University, who was formerly with the Federal 
l'rade Commission: were you not, Professor Markham ¢ 
Mr. MarkHam. That is correct, Senator. 
he CuarrMan. Will you please go ahead and put your statement 
e record and highlight it; or you can read the statement, just as 


sh ¢ 


Mr. MarkuHam. Allright, sir. 


STATEMENT OF JESSE W. MARKHAM, ASSOCIATE PROFESSOR OF 
ECONOMICS, PRINCETON UNIVERSITY 


Mr. Markuam. At the outset I wish to make it clear that my state- 
nts are concerned with the economic aspects of the Robinson-Pat- 
Act, and I would like to state that I feel that whether the act is 
| or bad law is really a matter for lawmakers and ultimately for 
: public to decide. 
The CHarrMan. Just when were you with the Federal Trade Com 
ion 4 , 
Mr. MarxuaAm. I was with the Federal Trade Commission, ap- 
nted in October of 1953. I assumed my duties as chief economist 
December of 1953, and stayed on with the Commission until about 
December of 1954, at which time I went on a part-time arrangement 
th the Federal Trade Commission, since I resumed my teaching at 
neeton, and in the recent past, about the last 4 months, I have been 
consultant to the Federal Trade Commission, coming down on 
LSIONS. 
Che CuatrmMan. All right. I wanted to fix that, because you may 
fer to cases that you worked on at the Commission. 
Mr. MarKHAM. Surely. AsIsay, I think the law presents problems 
it clearly lawyers have to work out, and my comments are addressed 
to the economic aspects of the law. | would like to go on record as 
ng basically in favor of the Robinson-Patman Act, particularly in 
it if does olve law-enforcement agencies a ready weapon to proceed 
igainst the kind of price discrimination that injures competition. 








950) STUDY OF THE ANTITRUST LAWS 


I want that statement made first, because I am going to make sony 
critical remarks on certain provisions of the act for this committee 
CO deration which Thay possib ly stre nothe ‘li the ang fi Th) the pol 
of view of stimulating competition, but basically the intent of the la 
la haccorad th 

Phe Ciaran. When we get into questions such as the pri 

tion, don’t we get on the horns of a dilemma 4 

In other words, in pretectae competition we may be penalizing 
thie ONSUEHIe! = r price Se and we have to steer a course tha 

Il get for the consumer the fairest possible price and at the sam 
tine eep competition lin because if you Wipe out the competitior ‘ 
then prices will g ns flay thek: intiadaatieent 

Mr. Markuam. Yes. But my definition of price competition is 


tuation that fores pr ce pretty close to cost. Therefore | canno 
really conceive of injuring competition and at the same time reducing 


price in a dynamic sense. I can visualize a situation where lega 
pro ons may retain more sellers in the market at a given tim 
perhaps for the ] Ss nae of having more sources of supply. 

But eiven the dyt amic aspects of the economy, the degree of entry 

nost retailing and wholesaling, my definition of good competition, 
Senator, is that kind of pricing that gets it pretty close to cost and 
eives sellers a normal rate of return. 

The CHatraan. The reason I raised that point was that as be 
tween chain ero ery stores and the inde ‘pe ndent, the inde ‘pe ndent must 
buy from the wholesale de aeethsi of the chain and has to pay the 


wholesalers promt al d then make his profit above that. He is defi 
nitely handicap ped by that one factor. The chain can undersell hin 
nad still aeerel a better poe 

O)) ioe other hand, the time you run that price up, you just 
vive a lot of additional profit to the chain. 

Mr. Markuam. Yes 

The CHamman. In other words, if you make the chain sell at the 
same price the inde pe ndent has to sell at, the sy divide it into two tho k 
ets: one 1s the w holes: ale poe ket and Pu other is the retail poc ket. 

Mr. MarkuHAm. Yes. 

The CHatrman. But there will be a profit markup included not 
commensurate with the cost. 

Mr. Marxnam. Yes. Well, my attitude on that, Senator, is that 
they should not be given a price concession that does not reflect real 
services rendered at the wholesale level, and that might raise the ques 
tion of whether or not A. & P. or any chain furnishes the wholesale 
service more cheaply than independent wholesalers. 

But | would be in favor of paying them for the wholesaling services 
that they provide. I would be very much against paying them any 
fictitious discount simply because the ‘y happen to be a large factor i] 


the market. 


It is this kind of price discrimination that I would argue doe 
iffect competition and affects it greatly. 

Phe CHarrmMan. What I was thinking of, for instance, and what 
brought it to my mind was that in West Virginia and other States 
where we have large coal companies, a number of coal company stores 
at the mines have their own wholesaling organizations. 





( AWS {jp 4] 
l t ( ) ( 
f ‘ ) ‘ LT Ulye OMmpany 
{ ! ) | a Ore itl 1 l 
Vive. MARK 1 Y¢ Well, t 1) ents a probiel 
Phe CHATRMAN.,. .\ e old a etore that ] 
Olnpe ne sto WOLL (Lest Clie oOmMmpany Ore 
relly good Lie I l Ve 
\I \MIAnKHAM. Ye 
| (CHAIRMAN. Gi ead. plea 
Mir. Marknam. The act e ost e purpose of pr o 
( C) il oH re conipetition and, as l £ 
tf purpose | nk the purpose s clearly stated 11 ectlo 
i the 4 iVvto Let ( up to the tirst rol Oo, Pulrap ise 
+ fo XA 
W 1 yy nh engaced ( ( n ( 
| merce, either dire ire vy, to discri rice be 
© ( t ( (i¢ nd q Lilt Vi ( he 
d e su ntia eSSt ‘ I 
Ni expr price ! hath i "he 
pel ( th oh p o Wit vou take the ovet he 
i i }1 Cal ne P) ( | ! mit ite t ro 
olve 
| ri hat ditferent pi to different buvers a 
\ en thi price ad Ter e exceeds or fall O { tT 
ost It al means that ident rice 
ivory less the co nvolved are also ident 
| e CHAIRMAN in othe Ol would ye ] { itTA GC 
ble or })? oY il irload lots iainst ship} o 
es because of the additional cost of packaging | 
ental te es ill pments ¢ Isthat right ? 
Mr. Markuam. Exactly. Tothe extent that there are any economi 
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\ ( e granted and pern tted to reflect ! pl oO 
Nov ( he vel mply put as to what I think com) ’ 
e cdiscriminatior 
Yo n vet it under three conditions: 
When the differences in prices charged various buyers are great 
\ the cor ponding costs: when the difference in price chara 
ious buver ‘ss than the corresponding costs involved; « 
‘ eal prices are charged various buyers when corresponding cost 
irv among buvers. 
NO the Robinson-Patman Antidiserimination Act, in a iy ce 
ry to the purpose implied ts title, as interpreted, has actuall 
escribed and does encourage some price discrimination. It do 
hn sevel il Vay no one of which, taken by itself, may be extre ‘ 
mrious ompetit ve pric ne. but whe! they are ill take tovet lh 
kK they do have a clear and disceri ible effect of distorting soi 


mAYV do it is the prov 0 of 
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e] sthe ed l i] Tr ide Commissio} 


. When it finds ft] 


re s¢ ew as to render different 








Ds ; OF Pri ANTITRUS LAW 


( 5) | nvoked this powe1 only once: so this may 
| CXDPYVeSSION i cvood deal, the etfect of it. It hie 
once. This was in 1951 in the sale of rubber tire 
rte ( le 
pert r conditions under which it was invoked ai 
that tl power could be used to prevent many price differ 
‘ erences 
ad tube ise it was invoked because o1 ly 4) 
percent of the market, purchased in carloa 
i { i rat er extreme interpretation of the term “so few 
Yi G3 of them that accounted for 29 percent of the total sales 
\ I K Lol nterpretation, | think it could apply CO mad 
{ erein vou deny more economical distributio 
etl ‘ rh pore I emphasize it could. I do not believe tha 
Kederal Trade Commission, certainly from the port of view of 
f cases, has ever abused this power that was given it. 
l only make the point that it is a power that could be used if 
[ edi as DrOUCdLY as t , to deny the consume} some lower price 
it could result from more economical distribution, to the extent that 
) ) - eset lly there 
(nother section of the ACE. section 2 (ec), the so-called brokerage 
( rim tes against buyers who act as their own brokers. 
, inguage of t section would surely appear to be reason 
( Phat vhen it was initially framed, it certainly, | 
have appea ed to ilmost anyone who is desirous of having 
(1) \ { { ! vy competition. That provision sim 
if 
be ul wu erson to pay or grant, or to receive or acce] 
f value ommission, brokerage, or other Compensation, or any 
discount it eu thereof, except for services rendered in connection 
| hase of good 
Cis presumed f it this section of the act was designed to prohibit 
mavinent of ! stified and _ fietitiou brokerage fees and allow 
ct \nadas I have said, I think these should be denied. 
rv all practical purposes, however, the courts have read the tern 
eX Ii e) ndered”” out of the act, as you pointed out as 
} ed these se Ons \Ir. Senator. 
Inthe Webb-¢ ‘ford Company Vv. Federal T rade Commission, the 


Court declared all paviments of brokerage to anyone connected with the 
iver illegal, whether or not such payments were made for services 
req Other dee ons have Interpreted the term “except for serv 
endered” to read “except for services rendered by a broker com 


let \ depend nt of the buver. 
The Cuamman. Now, suppose a broker connected with a buyer 
irves the seller a brokerage commission. That is a condition which 
retun exists in tl country in some of the big buving outlets. in 
thei broke ce] aves a brokerage fee both Ways. 


Mr. Markuam. You mean, they charge a brokerage fee to the buver 


mt tothe settel 


The Cuatrman. And to the seller, too. 
(nd it goes into the cost structure. That is quite prevalent in 
fruit . vegetl il les, Ll lth nes of that kind. 
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Phe Cuamman,. And Martinsburg and Charles Tow) 
Mir. MarkuHam,. It less than 100 miles 
Wi { - terpretations l have the effeet of for or inte Le 
( rl brokerage and other services to pay fictit 


ize Tees, tL pract ‘e that the act ostensibly purported to preve t. 


ompensate for the rendering of such services, per legal 
fosters traditional and often high-cost methods of distributio 
prevem examination of the facts underlying vartous di 


e channels. More importantly, it fosters price discriminatio 
t it forces low-cost distributors and integrated distributors to 
viel prices relative to the costs involved than do hieh-eost ar 

tevrated distributors. 

He e, aside from its discriminatory features, section 2 
es the cost of distribution, an aren where Government agenci 


ost private citizens and organizations have concluded that cost 








~ tates that not ge conta 
quantity limit provision 
: lves foster discriminaton 
\ GF It p nissible fora elle to chare 
te I ost than to a high-cost buyer tha 
ld tily. 
if vy long series of cases. To quote thi 
3 ds, Iraft-Phenix Cheess Corp., and Minne 
ILone ell: Standard Brands, the Commission rejected thi 
] DV 1 pondent LO l tify price differences 
erounds that they were not fully sustaine 
c Ci on rejected the cost Justification 
it portion of the price difference that wa 
| ly ! ( ) pel itted ost ailirere f 
( ere of only $2.50 
i al Honeywell, price differences were judged to 
( ence conta ned LA costly tudy made by certifie 
| { { ( ditt nee were actually t] ree time 
| ! \I \delma of the Massachusett Instit e ( 
eC l | | K fairly Cconvi noly | if pl 
\ the abo, Sa necessary ce equel T Ul \ 
| ( 
( Ol emb] ng data to justify price difference is SO 
{ I ley though no cost differential existed: 
Since th en of proof is on the seller, and since the intr 
t element is | kely to prejud ce his entire 
{ ( e or all cost differentials as though thev 
of pricing; and 
\ ons of sellen id to uniforn pricing, 1 
pricing, when buyers in fact perform diff 
est Lil ()i] of Indiana case, for example, jobbers who al 
et | were ed along with retailers who did no jobbin oO 
ese are the ne ( petitive effects of the Robinson-Patman Act. 
eaet se s.as 1 pointed out. the verv useful purpose of enabli Oo 
ist ag Cle to proceed quickly against certain flacrant price 
a Hinations d the awarding of fictitious bonuses, discounts, and 
I¢ to la ce | { ply because they are large. 
\\ t this really mounts to 1s that the act, 1n preventing the dis 
ition, as now interpreted, fosters discrimination. 
sSimuit eously, it results, I think and I hope to demonstrat: 
it¢ ore rlg d., more uniform, and higher prices to the consume! 
pre the absence of the 


act, 
] eed, \ ( of the act have labeled it a companion to the 
NI Cl Vaings Let. which permits resale price maintenance, and 
vether these two acts comprise an extension of NRA. 
| nor o rto oOose S des W th those who acd ance this point 


/ \ oO f i if true. ni a ii what (‘ongress intended 
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itLions 
} ired stat ent, l 
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ear that my statements are concerned witl 


ali 


‘atman Act Whether the act is good or bad law 


i he publ must decide 
is the ostensible purpose Of preventing pri 
p nm. Section 2 (a) of the Clayton Act, up 
eads as follows: “ it all be unlawfu 
eree hn the course of such commerce, either 
pri tween different purchasers of 
lit where the effect of such discrimina 
en competition or tend to create a monopoly 
price discrimination” and “lessening of compet 
ether, have fairly precise meanings rice dis 
| prices to different buyers that are not 
ved rhis means that different prices to differ 
nly when the price difference exceeds or falls 
oO means that identical prices to all buyers 
e also identical Since the essentia 
hat ] ct reflect costs, compe tion 1 ssener 
ns @CXIsi 
h l irious buyers are greater than the 
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( Cle ( \ pre) ad ( his ¢ 
( differe Ss as though tl ad 
nd > rbitrar ela ons 
there e, d iminatory pricil he 
i eting fu ( n e Standard Oil « 
| ( \ ) so sold eta were CLUSSs ed along 
ind discriminatory effects of the Robinso 
enables ntitrust agencies to proceed quick 
ft | ed rimit ion ind the awarding of fictitiou 
large buyers, simply because they are large Che 
l nations in its eflort to prevent other discrimina 
S eou result in more rigid, more uniform, and highe) 
would prevail in the absence of the act. Indee 
( I ‘ ibeled it a companion to the Miller-Tydings 
rether the two acts comprise an extension of NRA 
( 21 ntended it to be, and do. If so, the act should not 
( gre intended that the act promote pricing practices con 
remaining body of antitrust law and the precepts of 
eritic the act clearly needs amending along the following lines: 
mits proviso should ultimately be repealed. However, th 
Supreme Court’s ruling on the case now before it. 
ng in accordance ith costs should be made the rule rather than a 
det r the excey I Section (a) of the act can easily be amended so as 
e the first proviso with this definition of price discrimination: “Price 
l here coustrued as the act of charging different prices to dif 
I do 1 correspond to their respective cost differences. The 
nsists of that portion of the price difference that does not 
‘ p nond to the cost difference.” 
good faith” meeting of competition defense should be revised so as to 
( to meet or underse 1 competitor’s price” rather than “to meet an equally 
f a competitor” as the act now reads. In its present form the act 
oe price uniformity, which under certain circumstances gives rise to 
fixing cases under section 1 of the Sherman Act and is therefore inconsist 
el h if rhe substitute phrase would encourage price competition and would 
benefit tl nsumer, that broad group in which we all hold member 
who seem to have been overlooked in all the antitrust, price support, 
f d jabor legislation enacted over the past several decades 
t. For the same reasons presented in (3) above, that part of the final provise 
2 (a ‘That nothing herein contained shall prevent price changes 
f ) time where in response to changing conditions affecting the market 
he 1 ketability of the goods concerned, such as but not limited to 
r imi ent deterioration of perishable goods, obsolescence of seasonal 
ress s under court process, or sales in good faith in discontinuance 
} he goods concerned” should be reworded so that it does not estab- 
| hat prices should only change from time to time, and 
st of circumstances. In lieu thereof a phrase such as the following 
=} e subst ted ind provided further, That nothing herein contained 
rice changes at any time the seller wishes to do so, either as a 
tion or in response to forces of competition and changing 
mil potent or extant.” 
d be pointed out that the only justification for a special 
gainst } e discrimination arises out of the way the rest of the antitrust 
en administered. The kind of price discrimination that injures 
es sufficient power of sellers to divide and exploit their various 
c] f sf ers, ¢ flicient power of buyers to extract differential prices 
1 rl f f price discrimination is usually systematic and con 


at it singles out for preferential treatment buyers 


rroup, Class of business, or possibly a particular loca 
ers that do not fall in such groups, classes or loca- 
rea shift into them It is Continuous in that it reflects the 
1iot a temporary improvision to meet or undereut a 
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| { } in bv t] { that it would he necessary 
\ ) O} ‘of the Justice Department to a mu 
to build up the Federal Trade Commission 
{ t thev e¢ kl engage hn constant pol 
\} VMarkn I \\ . | don't know ibout tiie well, constant po 
o, | ouess, oo term 1f by this vou mean that they have suf 
0] t entify all ‘practices that substantially injure 
MIAN Phat what I mean bv that. 
Mr. Markuam. Yo Phat is what I— 
j (‘HATRMAN. In other words, constant supervision of the whole 
idicatine violations as soon as they can be discovered, 


Phe (HaAmRMAN. But vou would have to have sufficient personne! to 


Mir. Markiuam. And it would have to be, Mr. Senator, considerably 
larecer thay fis now. 

; : x ee 
In testifying before you on section 7, 1 think I pointed out to you 
Federal Trade Commission’s budget is exactly the same as 


that of the Battle Monuments Commission; that the amount of money 


ted to enforce section 7 1s roughly the equivalent of the postage 
and mailing allocation of the House and the Senate. 

Now, this, I think, is putting a rather low priority on antitrust mat 
fel [ think that if Congress really wants to administer these laws 
etfect vely, they are GgoIng to have to take a realistic point of view with 
respect to these agencies, 

|,” |’ 


Federal Trade Commission has estimated that about the largest 
er of cases, section 7 cases, that it could possibly process in a year 
2or5. In the course of the act that we are now speaking 
ive had some 125 or 130 cases, I believe. I am a little under 
on this. When you consider the number of transactions that have 
place in the American society since 1936, this is even a small 
mber of cases. 
But the reason you have a small number of cases is that you just 
nave a very few people to administer the basic fundamental] economic 
harter of the American people. 
The CHAIRMAN. May | say, Professor, that I am glad to find some- 
ody that agrees with me in my theory on that, because I have been 
trving to get those appropriations raised for a long time. 
Mr. Markuam. I know you have, Senator. 
The CuaAIrRMAN,. | have not had any success with it. In fact, in 
spite o1 that. they have been cle reased in spots. 


Mr. Markuam. Yes. 


| would like to get back to Mr. Burns’ question. I think, given the 
present administration of antitrust laws, there is need for a Robinson- 
Pr (1 Let cle sioned LO proceed against price discrimination that 
learly injures competition, and in fact, the sort of competition that I 


mentioned at least, the spirit is in the act now. 

\fter all. this act was enacted when. at the conclusion of a ver) 
lengthy study by the Federal Trade Commission on chain-store distri 
bution, it 1s found that some fictitious brokerage fees were being 

| | reve stributors. I think such fees clearly should be outlawed. 
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\| 131 ~ 1} com! Lier studying the l { 
forcement and operation of the statutes in order to reapprat 
r effect and to try to determine their adequacy in the prese} 
Now. do vou look to anv othe r statutes than the Sherman, ¢ layto 
Robinson-Patman Acts In your statement that antitrust statute 


administered in such a Way as LO make price discriminatio! 
er to control by el forcement ¢ Are there aly other statutes that 
ou refer to 4 
Mir. Markiram. No. 
Mir. BURNS. Do the ¢ layton ana the Robinson Patmat (cts relate 
illy to specific practices which are fairly well defined in the 
tes themselves, even though the Interpretation of them may 
confhet in the decisions 4 
Mr. Marknam. Well, this could precipitate a good deal of debate, 


\ir. Burns, o1 
petition Is not altogether specific. We have not had a great deal 
expel ence in determining what substantial injury to competition 
der section ¢ of the Clayton Act. 
i think the kinds of mergers that (C‘ongress cleat ly wanted to make 
eval, at least in a loose sehse, are very wel] implied n the act. Phe 
ds on which vou determine substantial injury to competition can 
pitate W de debate. Itisa generally framed law from this point 


What comprises “specificity. Substantial injury to 


view. 
Mir. Burns. W her you refer to the spe ial statute ag 
criminations, you are referring to the Clayton Act as amended by 
Robinson-Patman ? 
Mir. Marknam. Yes. 
Mr. Burns. Then the rest of the antitrust statutes would rea 
ean the Sherman Act ? 
Mr. MarkuaAm. And the rest of the Clayton Act, 
Mir. Burns. Such as the merger section 4 
\Ir. Markuam. That’s right. 
Mr. Burns. Now, if the merger section were to be enforced very 


Lnst price 


LOrouUsly and very few mergers perm tted, would that not still le 
i irge area of the economy where we would have oO} ly the shern 
Let to try to control the market power which seenis to be one ot 
Ol ny the need for the Robinson-Patman Act advocated 4 
Mr. Markuam. That’s correct. 
Mr. Burns. Now, under the Sherman Act, can the enforcem«s 


Ss deal with oligopoly Situations where there - irket pe 
: - a 1 1 ' . 
oO DWeCTTITE practices which have heel =) rar eld fT \ ray 


Snel A t or the Clavton Act? 








( 

\ ( elieve I answered at that time that 
beyond the reach of the Sherman 
\ Phi Ore \ ib mahite tat ons ot} oligopoly such as ap- 
{ of 1946 certainly can be used as a | receden- 
| Vil proucnht FOPOly that resuits mn pl ice fixing 

s \ 
ut the only comment I could make, that is, 
tobacco « ise of 1946 was that when 
lers, that they understand what each is 
ve na aqersta ithat they understand what each is doing 
{ omp! icit collusion, that this becomes a violation 
() dor ecessarily mean that you want to proceed 
there is some \ ‘worous comp tition within oligopoly 
ti\ ( ned. but the purpose of mv last eomment was this: 


| f of the Rob Patman Act to proceed against price 
rol l onopnoly por er varies inversely with 


1h { ( the s ! } Act itself used, that 1f the Sherman 
\ ( te) ‘ » ? t f 


) eus 0 monopoly power, then clearly we 

ot t ‘ ree of monopolistie qadiscrimiunation, 
: | | 

vigorou Vv. then we need TO eall upon the 


{to get rid of the Robinson-Patman Act. ] 


enl the present and past environments of anti- 
Robinson-Patman Act serves a very useful purpose 

I" es a per se statute against something that 

ore ( e of monopoly and something that will fur- 

r Vv, hametly the granting of fictitious payments to large 


é l e ey are sulin lently large to extract such payinel ts, 

riorm no service in return. 
My argumet t you should make a distinction between buyers 
{ ( tecrat fact offer services, perform certain services 


au t big enough to get the payment without per- 


Mr. Burns. But do vou feel that the law, the present Sherman Act, 
( ite To ce ! { tions where there is an oligopoly and there 
| ent ¢ lence of ny sper fie practices to authorize the De- 

rt | tice to or nto court 7 

\I \ Mu. | ifraid I would have to vet you to repeat that. 
Wi a ye repr { t question again ¢ . 

Mr. Burns. VW : pose I rep! eit. Do you feel that there are 
oligopol tie re there 1s no evidence of practices which can 
| directly through the Sherman Act and where additional 
leoislat would | essary if there is to be any attempt to divest 

f the existing ce pa es of any of their properties ? 


Mr. Marxuam. Well, the interpretation of the term “monopolies” — 
t] Ol ttempts to monopolize are largely 


Mr. B ~upon the many deeisions that have been handed 


1 , ] | 
fore lt ber of people that are presently administer- 
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~ \ 
Lp- ! | ( LJel ! l of .J ( 
Pn i m 
hg \ : i 
Let itl Perle 
( ( 
ae 
E r ) 
7 | t i ) i t vit Oo ( ( | ( t 
. ( ) Oo ( S 
ea ( rased 
I Mr. J , el . . 
’ Or ot r ‘ 0 
t t CU a 
th ) 
z lv. Markuam. Well, It t ther eal rity 
( va > Se | | | 
ha } i «te \ there - Vine 
( { ’ { ’ 
l \ | a ee: 
cd , rv 1 Q \ 
red Lins L:mendments of the 
t 1 Shermay \ et 
: \/ URN VV he Oo ( } f her ‘ 
Y Ol ( Oo bv the ¢ orcement aoe 
" Mir. Mark Oo . broug 
of .] ‘ 
Me. B a ( ity I 
I) f ( of .Justice S ¢ ( ored to obt 
' l e ce ned to 2 { e relief 4 
’ \I \I Ri I Ye 
\ Wi 1 tha | te t the e s are not pre} 
Oo | some feel Is nec il Lo rt ore compe}l ‘ i 
, igopoly situations / 
Nh Markuam. I s ppose we Wo ld have to reach th O} 
‘ \I burns. But do you feel that increasing the facilities ot 
: ‘ forcement agenci Wo iad enable them to reach many more O1Leo 
1 l tions at least through the method of attacking practice \ 
, | Oi lon gO Way toward el minating the necessity tor the } 
tute agaist price discrimination 4 
Mir. Markiuam. I feel that this is true. I would like to do 
; cl little bit. 
Let’s suppose that you had had section 7 on the statute bo 
or that section 2 of the Sherman Act had been given the sam 
pretation that Congress really meant when it passed section 7 
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ht that ma \ of the me reers that occurred between 


5 I ( riy Oo ld not have oc urred. 
é ‘ l 1 7 
| eftore, f extent that MONOPoly power has been obtained 
merger, it would not have been attained had 
tf vere terpreted that Way that long ago, and there is no 


next OU years, you can't interpret section 7 of 
\ct to prevent ace) mulation of monopoly power Via the 


Now L have suflicient faith 11) the dynamic aspects of the American 
[ | ehntive measures rigorously enforced over the next 
bring about substantial decline in oligopoly and monop 
\ }) ( 
| (HAIRM Phen isn’t it your theory that the machinery for 
forcing existing law, if adequate, would go a long way and might 
possibly fully accomplish the purpose for which these various acts 
ere pu ; thout hurting the consuming public? Is that you 
lea? 
Mii MI KHAM. | il iy idea. | don’t know about SFA. | 
ould ike to rese e some judgment on that. 
Phe Cuamman,. In other words, if there was a sufliciently strong 
\ntitrust Division and a sufficiently strong Federal Trade Commis- 
{ vould not ive to ve SO nal sults brought, because after 
ere brought, the very fact of that inherent strength would 
NcouUrAave pe ple to use the most positive efforts. Then the 
{ hat would be necessary, in addition to that, would be a 
ition of the law so there could be no court misinterpretation. 
Mir. Markuam. Exactly, and I think that this interpretation can 


e about through the bringing of a sufficient number of suits. | 
this analogy, Mr. Senator. 
When vou are di Ving along the highway and the sign reads **H() 


e speed limit.” when you try to go 55 and nobody approaches you, 

en you try to go 60 and nobody approaches you, you get the feeling 
it really the effective speed limit here is at least 60. 

[f vou get arrested when you are going 75, then you know that this 

ae ; 

What Iam saving Is that just in the selection of cases the Federal 

My e Comn $10 und the Department of Justice have had to limit 

( elves to the ore obvious cases when they want to use their 


‘sources efficiently. 
If you are going to use your limited resources at all, you may as well 
gainst a high order of monopoly. I don’t say that it has 
ilwavs been done this way, that the Antitrust Division or the Fed 
eral Trade Commission has always been perfect in selecting the better 
ises, but I think that this has had to be at least a guiding principle, 
nd to the extent that they haven't, this has been error in Judgment 
but not a matter of error in policy. 
Mr. Burns. Turning to section 2 (a) of the Robinson-Patman Act, 
the Attorney General’s Committee recommended that analysis of 
ry “injury to competition” centers on the vigor of competition 
the market rather than hardship to individual businessmen. 
[f the present market structure of the American economy remains 
largely unchanged, would you agree with this recommendation ? 
\I Markuam. Well, I don’t want to pass judgment on just one 


them a 


taken out of the Att rhney (veneral’s Committee's report. 





iit 


Mr. Markuam. I consider jockeying for market position throug 


i it \ viministration of all the ot l I a 
be to it polnt of vile It you hay the Kina ¢ 
| { \ i ( ive bee} el vy the past ( 
ept it Spu t but recognize that probably some pl 
vould get by without being attacked. 
\Lr. Bi RNS. .ASSUn ho that the enforcement agenci wa 
‘ ly at the vigor of competition hn the market ana Ol 
il effects oO nelly cual bus essmen,. What criteria wou 
determ ng the effect on co) ipetition ¢ 
\Iy \I .RKHAM. What criteria would L use to detern e the ¢ 
OnipebLition ¢ 


i 


\ir. Burns. Yes. 
\ir. MarkHam. Well, I 1 k I would vo back and try to erta 


mien rst by vigor of ce petit nt ! ce it se 
isks W il = the ett t of vigoro Ss compet on o com 
f you are predicating this upon the existence of vigoro ( 


on, then I can identify some of the features that I associate 
vyorous Competition. 
Vir. Burns. That is what I mean. 
empting to undersell your rivals as a manifestation of compet 


When producer A undersells producer B, producer Bb und 


ucer © and in the whole analysis you find considerable 
xibility, considerable aggressive pl ce incentives otlered 

ers. Phis isa manifestatior of compet Cron. 

so consider the freedom of entry and exit from a part 

ommerce evidence Of compet Lio Whe vou tina thre proaucers 

no, over a long period of time, very oh profits, then this 11 
retty eo0od evi le) ce col ipetil oO! Ss not very vivore 
ne of the pl mary ru tions Of the pricing me 
ofits is to induce capital nto the se lines of enterp se that are hig 

wding. If such enterprises do not come in, it is always legit 

} 1 


se the quest on, What Is the barn ertoel try nere, 

Vhis 1 would suggest is e\ dence of competition whe Vou ao set 
inder rising profits, more firms coming into this line of enterp: 
hen you see profit margins shrink or disappear, you see resources stay 


out of this and FON where they are more pront ibie somewhere 


3e, 
You had better tell me how long you want me to lecture on t} 
ibject, Mr. Burns. 

Mr. Burns. Well. I wanted to get some of the criteria in order to 
ud up to the question of situations where the seller, in endeavoring 


vet business from his Ompetitors, tries to meet the prices that he 
nding quoted without reducing his price along the entire line of | 


roducts, whether it is simply because he is not yet able to reduce tl 
tire line or because he prefel to just hold on to certain customers 
Ni ‘ under those circumstances, may ni ta persistent oranting ot 

ce CONnCeSSION impede the orowth of a party ular small competitor 


o might otherwise expand and become an important produce 


Mr. Markuam. This poses, I think, one of the fundament dl 
problems in the administration of antitrust laws, that is, wher 


j l ; ; 
e red ti DV a producer trying to get a Toot ) ho ¢] 
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tive 
RKITAM 
i RM 
QO! l 


ry these vexatio 


I ect ft r to reap monopoly re 
| ( terp Ses ) | Oye to bh 
trat of ja I don't thu { 
e thel bhi si the ha 
[ ( e | nd of prob! 
i ce TO t nk that an entrepreneur ha 
e ce petition to another are 
e pl tructure ‘This is evidet 
} 
Deo I) iriving out the small produce) 


» with a Ingher rather than a lows 
eat to 1ndure Ccompetltlol 
1have to walt {ol all th to oc 


o ready answer for this kind o 


he principal clue we have Is v 
ructure. . 
a njured or sellers that get Injured DY 
e of enterprise, and we expect injury 
this tends to drive out inefficient firn 
th the presumably more efficient firn 
r we are voing to insist on lowe) prices to 
can be employed, of course, is, Are pric 
a dicate that you are using prohts 
» proceed against a producer li this area. 
led that the act itself brine out clearly 
efined as price S that clisagree with cost. 
of the act rather than a defense for the 
ve a differential price whe you ca 
rerence to that remark, while the Bitu 
prohibited coal producers from selling foi 
hem to file their cost fioures, cid drive some 
(lt. tended to stabilize the coal market and 
1yie nd it cid Save a oreat number of the 
to bankruptcy who otherwise would have. 
on of what you are talking about 2 If you 
hey can’t sell under cost in a cutthroat com 
1 the consumer and the country is better off 
yind businesses, if, however, those businesses 
eo elve 
e coal industry you had great numbers of 
d the cor ipetition had gotten so bad that 

































ey out of that coal to pay the c 
\ir. MarKHAM. Yes. 

The CHAIRMAN. You couldn’t 
\ir. MarkHam. Steel. 


The CHAIRMAN. Where vou o 


t do it in steel But I Oil 
ea vo cl ¢ ect 
\ frankly, I t k the heada 
rou t about by the fact t 
ntally f © cA Sng Aa CTO’ 
e every paper I[ pick up s! 
htua ly you are liable to have 


Mir. Markuam. I think this wo 
Che CHairmMan. It would be 


| ! ( 
‘ buye hat do not « es] 
ni ( sts of ) 
the cost difference 


Now, what difference would th 
( 


Woul | 


til ation of pr ce ditferences o1 


ppheation of the act? 


harg 
respe j 
e diffe 
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it I think could be an entirely different mat 






@] to where the burden would be. ‘The arguments | would use } 
pport of this parti ur wording is that the present law as admini 
rea, | ection a dmunistered, would Sit) if you have a cost ditfer 

tis all right to charge a price $2 lower; 1f you have a 







sall right to charge a price difference of 





[ till comprises discrimination, that the pric 
’ i working principle should be $3 lower to the extent that 
M tied on cost That is, the cost should reflect in price 


rences. ‘The full cost ditference should refleet im price differences 
[f you don’t permit this, | think that it throttles some efficient 










yf distribution It may not throttle altogether the method. 
permit higher margins to be taken by efficient producers and 
ent it from being passed on to the public. 

Mr. Burns. ¢ ou visualize a practical situation in which such 
ri iti iwalnst big buyers would be found to constitute 

Ll if ©} vr Oi ompetition or tending to create a monopoly 

Mr. Markku Poe ~ i think I would agree, on the whole, that buy 

probably I] be the ones that involve the lower cost 

] 






iy this must be a matter, sav. of bie versu 





Pio omies oO ile discontinue after loading 1 boxear, ther 
{ { ! rol. this is all that can be justified O} 




















\ the degree of vertical integration of a buyer is as sig 
l bsolute I can see a relatively small retailer that 

! \ Wesalinge busimess performing certain services that 

the cost of delivery to him more than a bie retailer that 


d add that [ expect if you searched the statistics you would 





ome positive relation sh ») between size and integration, ana 
erefore, in fact, this might favor larger distributors with 





owel 


Mr. Burns. Do you agree with the Attorney General's Committee's 

! endation that “meetine in eood faith an equally low price of 
ompetitor” should constitute an absolute defense to a charge of 
rimination ¢ 


Mr. Markiam. Well, I have offered you wording for that. 1 would 
to see this hang on a demonstration that it did in fact result from 
tion, and not just accept as an absolute defense the fact. that 


prevailed there, I have met it, and this comprises an absolute 












as to be demonstrated that this in fact is a manifestation 
| mnpetition, ana it for that reason that I would like to see the 
ibstituted “to meet or undereut an existing price.” 
\t least have admissible in evidence the fact that he was unde) 
ral val in L part ilar territory. 
\I Burns. On the ba of the present statute and the problem ol 
ether to mmterpret as nterpreted by the Supreme Court or change 
wecordance with the suggestion of the Kefauver bill, what is your 
‘ ere a dominant seller engages in persistent mateh 


cr r ollered DY a sma le} oOlnpetitor ¢ Would not that 





ca. thar 3. dri ne out 
hereases in price, would attract sma 

a continuous threat ol potential 

* bel rst place. 


‘ } 
mimeadlately 


IS would he 
Tt] k 


( do 


proposal t } 


( 


+} ; 
>The TWo Test 


K that sporadic, occasional, % ha bsavstemath« 
is | have defined them here. is for the most part e\ 
rather than an evidence of unfair competition ce 


TITIO) i 
out rivals. 
(‘HATRMAN. Don’t 


/ 


you think that is an evidence 


} } tition 
Mr. Marktram. I say that sporadic 
he CnHarMAN. That’s right. That hie Iam ot 
er words, Where a man drops his price to drive out a riva 


tt 


I 
i 


es it back up ag in. 


Min. Markuam. This is not what | 
e discrimination is the sort that 


would eall 


poradic pri 
mn that particular market. 
vou ire 


{ - YOu ii a \ 
ere cdoe nt emerge out oft this 
producer is picking off small 1 
? 
Hcy. 


s continuing pricing po 





ount. 
ded. however 
for the wholesaling Ssery 


d discount 


only discounts that are « 


he sold directly to the public 
vould put in the qualification that t] 
| fied, 1! which case | am not 


whether he sold it to cor 


the reason being’ vou could 
tioh even thoueh he sola 


le batch. 
( | \\ ould be 11 favor or its because I 
‘ent distribution. 


it bea radieal change, though, in the pre 


iy dilfere) tinls between classes oT cus- 


ilers and true retailers ? 

extent that these are arbitrary classifications, 
ould be opposed to arbitrary classifications, 
reflect a payment for the value of services 
that they are simply arbitrary, simply be- 
a wholesaler, then I would be opposed to 


on this basis. 
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neh wiheh 
of cost, a decisi¢ resumably can | 
e perfect. 
Patman Act has been applied u 
Dlem Of so-called delivered pricing. 
yY a price discrimination or that it f: 
hit . such as section 1 of the Sherma 
tl ‘Trade Commission Act? 
judge that when you raise the question of does 
nder section 1 of the Sherman Act or sectior 
yveread pricing systems evidence of price fixing 
1 more than of price discrimination. 


y answer to this is, on the whole, yes. 
the essence of price discrimination, that VO 
customers that you can isolate and deal with and extract a 
t of them : you can. 


t 


ficient number of producers to give rise to com 
ill abiding by the same price in a particular 
l would say on balance this sa more evidenc 
s of price discrimination, given the econom 
price aiserimination. 
BurNs. From the viewpoint of stimulating competitive be 
hich of the following types of pricing systems is most desi 


t 


Some basing-point system. 


lndustrywide freight equalization, that is, every mill a basing 


( ompulsory f. o. b. system. 

D). Sporadic freight absorption, or what in practice amounts to the 
same thing as f. 0. b., with some price discrimination. 

Mr. Markuam. Well, given the facts of the economic world as they 
exist, L would say that from the point of view of stimulating compet 
tive behavior, I would prefer some spor: adic freight absorption. 

What you have said in practice amounts to some minor relaxation of 
f.o. b. pricing, that is, to grant a seller the privilege of bringing pric: 
competition to an area without lowering the price on every unit that 
- 
ne Seis, 

| would. however, emphasize the sporadic, the word “sporadic, ” 
which you have used. But this, I would judge, would be the pricing 
system that would stimulate more competitive behavior. It also poses 

difficulty, of course, in law administration that compulsory f. o. b. 

Cling aoesn t pose. 

But I would like to leave the road open for a producer to extend 

smarket boundary to bring competition to someone else. But again 

tate some of the evidence, I think, of competition in such 

ts that you do not get an agreement to simply —o an existing 

but one of the pieces of evidence that you use is jockeying foi 
irticular market by pr ice changes. 

~ I think, « ontinually hok ling on toa single price in a market 

prima facie orien nee of mutual consent that this is 

and it has the effeet of price 





hole 
ed. Iam somewhat opposed to one produ 
et to handle a con modity at the exclusion vr prten, 
ilso aware of the f Let that in certain durable Se 
ng may be necessary in order to « arry out competit 1O 
hat is, 1t may sup ly | ve in the nature of the eoods, be 
ces that go alone with the commodity where you must 
being exclusively responsible for furn ishing the service, 
ervice is a very significant part of what you are buying then | 
nk under these conditions exclusive dealershiy S are permissible. 
ey may, in fact, be necessary. 
Where the service involved is not of any particular signific 
here you have general service establishments and then 
iarily called on in the market to perform any subsequent service, 
l can see no real justification for eX luding a competitor 
oe through t} is particular channel. 
But this is the only criteria that I think that I could employ 
‘HAIRMAN. In other words, where, for instance, Ma 
would enter into : } t with a 


? 
I 


ance, 
are cus 


from 


store saving . 
e you the exclusive right to sell Manhattan shirts in you 


terrl 
but you must sell no other make of shirts” 4 


Mr. MARKHAM. T we uld be opposed to that ky cl of exe] 


tiie 


because there IS ho subsec uent service pel formed On t} 


ttan Shirt that requires someone in the distribution channel to stay 
dy to perform this service. 
Phe CuarrMan. But, on the other hand, if Manhattan Sh 
he dealer, “We will give you the exclusive agency for our shi 
ur town.” you do not think that would be hard 
Markuam. I think this would be hard on competition. 
» CHAIRMAN. Either one? 
MarkiAm. Either one. 
»CHAIRMAN. I just wanted to get that clarified. 
Markuam. That is, competition is furthered 


competit1ol 


(AIRMAN. Because that is practiced in some items 


o1lve al excl ive right in a territory to one store 
elr product. 
Mr. Marknam. When » product itself 


(>I re not parth tlarly yh rl «| Wit! snbsequent 
i 


petition is furthered when you have commodi 


omparison, because you have all of the tl 





that type of product and service 


tke it clear Tam not very fam 


of trade trans: 
nels may indicate a substantial | 


peaking of relative substantiality, yes, 
se of “substantialitv.’ in terms of al 
} beg ise naus 

And what m ht be substantial 
| oly unsubstantial in the stee 


elative substantialitw that I thin 


bv anybody's standard 

eemt nt AS to whether 

a itfer of Opinion ove 
namely, the pereentage of thi 
nv abs lute dollar hneure ben a 
flaw administration, simply 
trv may be unsubstantial 


\ i 


also in reverse. Cases may be de 
that $1 million is substantial. Othe 
maitively a very high share, may on the 
this is an unsubstantial amount 
down into 1 dustry definitions. 
] 


there were 6.8. or 10 lar: 


y 
i 


rangements. Mav not th 


who do not have the reserves t 


k it possibly could. You asked m 
nswer to that would have to be “Yes.” 
mces where that has heen the ea 2. 


else you can think of that vo 


done sufficient talking 


‘lock this afternoon, 


until 2 p. m. of 
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maxXil 
policy. 2 Mi ‘goal of anti 
ing competition and promoting 
equally important purpose is ti 
itself AS a protectior 
superiority in bargaining power, the 
ie democratic tradition as the Inter 


LOD Nevertheless, while the 


adequate 


tionnble because 


“ 
Canteen, Morton Salt, 
are supposed to have 

1) that a concession 


was no injury 


the cases that the 
appear for a time to 
were I tailored to 
the Committee regards 


» criticism: the Supreme Court in the Au- 


pated a dominant seller using its power un- 


vs and suppliers; the Federal Trade Com- 
could find no prima facie cause for ac 
two-thirds of the pectin market, 

iccess of their tactics in driving 

als; even the Supreme Court’s 

e all of the dilemmas presented 


that so long as wholesaler- 


p. 79 


b, report, note 7 


text to 








rding 
‘S appear t » ordering 
»of 4 percent or less over in 
brokerage clause of the Robinsor 
al effect on the grocery industry, the 
forcement A. & P.’s cost of buying pr 
the income of IGA and other buy 
organizations like Red and White 
tter of the law for 15 years or more 
‘air handicap. It should be recalled that 
is paid mainly on canned goods. The act 
anner to sell ¢ lareve a part of his outpu 
se reduce, not increase (as is gen 
Canners rarely have sales force 
. the role of floating salesmen It is 
fted to prevent coerced discount 
noticeably retarded economic advance 
marketing seems to lie in increas 
number of small-scale bulk plants,’ 
from refineries Nothing in the 
section 3 of the C ayvton Act ap 
tiple-pump service stations which take 
ated by independents buying unbranded 
tobinson-Patman Act proceedings—have 
oil companies have concentrated thei 
bulk plans to fuel oil jobbers. Round 
In the face of mounting labor costs, 
ng margin does not appear to have 
although in some areas the retail 
Chere may perhaps be too many gasoline 
blamed on the Robinson-Patman Act. 
t the FTC’s action in the Standard of 
ecal uncertainty regarding discounts to 
iad the effect of seriously limiting either the 
re toward marketing rationalization. The 
has flowered in price wars almost remi 
e complaints by gasoline retailers 
rice policies been so bitter. Eliminating 
oped by Standard of Indiana, which h 
1t have been influential. How mat 


e to known price cutters? One of the 


wagon level has been Sun Oj 


on pric 


ady 












been instrument 







oOsmmeth hii! ul 
h to condemn it on this ground alone ther 
ft i 1 xy the efficiency plane of Competith Shou 


permanent 


























CCOMOLLIC 


I Ortly be ye ry the st ttf as associate professol at the [ 


La mLuUthO! Vil Prof Alf dl I. Kal i ho Was a member Ot 


11 eC ( mimiittee, of a book alled Kan ( Ompelilion, 


\I tutement makes, I think, ty O Inajyor pomets. The first is that 
| Cre oO necessary conflict. no collision, as the 
brow le ( oninittee expr ed t, between the philosophy of the Rol 
Patman Act and the philosophy of the Sherman Act. I thu 
{ ( ry farmed on two counts: First, the Robinson Patman A 
it bottom, t piece of legislation, I think, designed to furthe 
ficiency and as such it is strictly in line with one of the major 
poses, If not perhaps the major purpose of the Sherman Act. 
Pec! e Ste he Let, I beheve, has a social philosophy, \ 
( \ } 9 a ( \ il eCONnOMIC purpose. A recent book I) 
Dr. Hans B. Thorelli called the Federal Antitrust Policy, the most 
CXHAUSTLVE vestigatio or the ori@is, the social and intellectua 


<vround of the Sherman Act vet to appear, concludes that Senato1 






Ssherhnia Vil nterested n preserving the independent businessmal 
because of the virtues that he saw lying in the preservation of the 
competitive system i elt This is a social purpose distinct from the 
eth ney purpose of the Sherman Act, which has the welfare of t] 





Phe Caiman. Now, let us look at one point. Is it not a fact, how 


j 


ever, that the entire United States has undergone changes since 1S! 
Mor. Dirnam. That true 
Phe Ciaran. And the whole economic picture of the United 


States has seen drastic el anges since ISYO0: isthat nota fact / 


Mr. Dirnam. Yes. 
The CHarman. We h 

in the United States. We have gone from rather a second-rate power 
to becoming | of the 2 first powers in the world; is that not right / 
Mr. Dirnam. Yes. 


The CuatrrmMan. So therefore the picture presented to Senator 


ave had enormous concentrations of wealth 







Sherman is very different from the picture we now face. 
Mr. 


Dirtnam. That may beso, but I think that the 
Phe CuatrmMan. And is it not also a fact that by subsidies, tax write 
offs, and other incentives we have facilitated the growth of economi 


/ 








t t 
ntrat 


Mr. Dirtam. Yes. 

Phe Cuatman. So I think we have to look at all those things and 
not just at the picture as it was in 1890, but the picture in 1890 trans 
posed hto the presel t econhnonhik pri ture of the United States. 


c"¢ ()}) 







Dri 


tially. 


to you that I have always 
titution of the : 


$; that not rioht 4 
Mr. Dirtam. Quite so. And the Robn 
rarded as an mnplementatior 

e CHarrMAN. An implementation, as was the Clayton Act and 

s others, and possibly we may need some other acts. 
All meht. lease go ahead. 
Mr. Dirtam. My second major point 


elopment of the « ises themselves—there is a section in my prepared 
itement discussing the Brownell Committee’s criticism of certain 
ederal Trade Commission and Supreme Court deci 


] . ] ] 
was that, disregarding the 


STOMS is fry 1} 


tner superficial examinatiol ean dis lose, in those ireas of thi 


onomy where the act has had its greatest impact, in the ie] 


orocery held. 
the druge field, in gasoline and in rubber tires—and with regard to 


Ose second [wo industries, | an exceedingly dithdent. hes wise 
ve nl expert, Professor Heflebower. here. who ] hope vil] te]] 


thing about them late it seems to me that the act has not had 





not preserved ineflicie 
In some areas it cer 

restraming private competition 

a) we a ' 
eld is probably as much in the new 
prices are extremely flexible 

the gasoline lield, that, as o 

ve have become so tax econsciou 


tax Ol bottled soft ch nk 
effect, the price was 
t was administered, 
» bottle to 6 cents. Under 
ngle bottle 7 cents, putting o 


ce to LO eent 


it. 
hat the LO cents was convente) 
nana they ( harge me 7 cent 
ehts on top of that. 
ib antitrust case there. 
But that what I am getting at, that 
have had their attention so directe: 
vy overlooked the idea of excessive 
se Taxes. 
have raised then prices by that mioue 
stivated. 
(70 nhead please. It fits so close to 
inted to raise thit pot, because 
aime situation applies, They 
a l-cent tax, and at the sami 
ft cents extra pron and neve 


ems to me that the economie evidence, if 
ve, and that these evils whieh should hay 
of the Robinson-Patman Act cor rect, thes 
not appear. We might just as well perhaps 


eertall 


rdvances that have been made, par 
olesaline, in the rationalization of oasoline 
because of the concentration of energy of the 


iency of operation rather than on sharp 


ivy of my statement, minus some qual 


ons appear in my prepared statement, 
OuUl book. 


Iam thinking about, thou@h, is in the inter 


Tlie questiol of preserving co 





have 


othe 


oft The Robinso} 


Wo ld hold some OT TI 
e preserve the « 


Lt purpose 
idditional. 
competition 


( l ie 
I 


hea. ple ise, 


| have completed my statement, 
Go ahead, Mr. Burns. 


reterred to the book w 


] 
mich vou wrote w 
: ’ 


1) thruat book VOU cle the fol owilng state! 


at page 


uve to apply in order to 
ve dealing wri 


powel referred In the above 
: ] 1 ¥ 
sales lh a given market De a Su 
are relevant here ¢ 
of sire that percentage of sales 
ents contracts and exclusive dealin Ma 
iscussed in the context of particular causes 


. the Standard Oil of California eas 










ne the exclusive dealing contraet not only ha 


the market, but also is fully integrated from the product 








yf t crude up through refining to marketing, and where its cor 
re niilarly integrated, then the use of exclusive dealu 
kes if exceptionally difficult for a nonintegrated sm 
LS ate ie to the field. 
| tance, the Pennsylvania grade refiners who depend sin 
roughout the country 


| eC FLAIRMAN \ io | produced 1h) West Virginia? 
Mr. Dirnam. Oil produced in West Virginia; Pennsylvania gra 
| easoline stat 


dificult to break into the reta 







rT DBLAal rt id were not mtevrated. 









Mr. B vs. The that situation of the oil stations, you have 1 
percent of sales as one of the eriteria ? 
\I Dirnnam. No. | am saying it would not necessarily be a suf 
t. ‘The others, it would seem to me, reinforce the case. Wher 
\ (onl \ lL of the 2 dominant seller Ss, uses an exclusi\ 
{ rement ontract, and itself does perhaps half « 








ess. ft perhaps other tests would not be necessary, a 
ol of the market would be sufficient. 
| (iramman. Well, take General Motors. They equip all the 
U.S. Roya Now, U.S. Royal is an inferior tire. A p 
of a General Motors veliucle, who wants a good tire, has 1 
retauler to swap U.S. Royals for a good tire. Then t 
ler ha ome way to sell those U.S. Royals. 
Mir. Dirnam. Certainly General Motors’ arrangements with its ov 
( eht bea me investigation 


The CHaiman. But vou must realize that the dealer has to tak 
Ost il with those t res on them. 
Mr. Dirnam. Well, if U.S. Royal has an exclusive dealing contra 
(general Motors, then 
Phe Coamman. No. It is just owned by General Motors. Let 
Phat the best way to describe it, or rather controlled | 
(;enernl Motors. Is that 1 alt ? 
Vir. Dirmnam Phe de ion of .J 









idge La Buy was something to tl 








So [Tam rather diffident 
CHARMAN. I knovy But both of them are owned by E. I. d 
Pont « Nemours, Ine... ¥ ch amounts to the same thing, does it nol 





rubber tire question might be put t 






now what one of the U. S. Roval officia 






how much rubber cost. As lone 
tabilize the price, they were not interested in how mu 







ev to cost, as long as everybody else had to pay 
d, despite the fact that back in 1919 a 
ber in Malava went to Sl a pound, and it got so that 
ive car owner could not afford to buy a new tire, 
Only the fact that we had the synthetic plants as a threat key 


} } } y +4 


it of bounds, even after this war. 
} 







er vou remember 10 or not, but ut the beeinni 


erore | nto it. we ti ed to buy rubby I’ from LOB9 ¢ 
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I owners! ip of some of the share 
members of the Du Pont family, Ji 

opinion by which he decided the case 

idence with respect to 
Sy 


the original negotiatic 
ites Rubber’s subsequent sales of tires ar 
shes that General Motors initiated discussior 
| into it, and has ever since continued to buy 
and tubes from United States Rubber for its ow 
0 other reason. The Government’s content 
by suspicion and conjecture.’ 
has appealed from certain portions of Judge 
» other Companies, it has 
pealed in any respect 
ted Stutes Rubber Co 


accepted his opin 
from his opinion with refe 


Senator, I believe vou will want to make 


nes of your committee. I respectfully reques 


H. E. HUMPHREYS, Jr., Presid: 


may exclusive de 


aling arrangements of 
impede price competition or exclude nev 


requires, as it does, let us Say, 


es 


today, in tl 
sa considerable investment to get into a goo 
. few integrated firms tie up their dealers by 
contracts, they will be better able to prevent con 
( ni agon and the retail price level, 
] 7 | b] . : | 1? 
) lepena (WAsOline aie e able to get a foothold. 


ndependent No independent marketer ca 
et an outlet atal 


The CHairnmMaNn. Now, 


the reta ers ill W 


T's 


sup pose on top of that you have an ASSOC 1a 

WnoOne hich they agree to pul an artificial) 
eh markup on gasol 

Dintam. I may say that I very proud of the fact that in Cor 

ho highly organized group ¢ of retailers, 

about the lowest 


ted States 


and we do 
gasoline margin that can be found 
» cel ts 
The CnarrmMan. The marg 


sec] to be t cents 


in West Virginia is 81% cents 
Mr. Burns. Can you give 


any other illustration of any other indus 
] 


e the exclusive dealing arrangements— 


business W 
Dirtam. Again in the 


7 
l 


“an industry, it seems obvious that tl 
contracts running for 5 years, t that American Cat 
ners, pr vented independent manufacturers of eat 
nery from breaking into the canners’ markets, and 
the antitrust decree which permitted or in fact forced 
to sell its can-closing machines resulted in some 75 pet 
purchased by the canners, which in tur 
indepe ndent makers of cans and 
( HAIRMAN. » they purchas e them or lease them ? 
Dirnnam. They were formerly “ane nly on lease. Now, they 
vill leave the canner free to buy his cans 
the independent can-closing machine 
least to get up a secondhand market 
| your view be with respect to the hearing 


machines being 


i market for both 
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Dirtam. In the hearing-aid business, my feeling was that there 
nahy Waners of heal wy alCGS that perhaps the Feder il Lrade 


lission’s concern With exclusive dealing in that area, as evidenced 
compla hts, Was not just fied, and I am in full sVinpathy with 
\Iaico decision. [It seems to me there are other areas which would 
1 vestigatlohn, SU hy as the exclusive dealing contracts that the 


tomobile manufacturers have with their outlets. Certainly 

made it difficult for Kaiser to function when he had to set up 

dealer organization at a considerable expense, and that may 
been one of the causes for his failure. 


i Phe CHairmMan. How about the shoe manufacturing business, whet 
ive to lease all your machinery 
Wwe. in vovernment, Know tf iat. because WW ¢ have to lease mas hel 
; e Federal Prison Industries, at so much per pair of shoes turned 
. to be able to manufacture shoe 
Mir. Dirnam. Yes, 1 understand the effect of the United Shoe M 
decision, not HsSIsStinYg oO} le slhY, but [ lh ted shoe has how 
( truck down. But I do not think that would qualify as 
e\ e dealing contract so much DY assistance from monopo sts 
| CHARMAN. It does constitute the power of monopoly in 
nufacturing industry 
OK Vir. Dirtam. Yes. 
b Mr. Burns. Should the public policy in this area be concerned ex 
vely with the « ffect. on prices and compet tion among the st lers, 
ld it also take nto a muunit the coal of “fair dealing” in the 
N mn of the ellers and the dealers / 
ir. Dirnnam. Well, as I see it, fairness in this connection would 
t. let us sav. a dealer in farn machinery to handle the products 
Ipetitors en tl ough one m eht not be able to demonstrate, 1n 
port of the n stence that the exclusive deal & contract not rule, 
ere had been a significant effect on prices because of the exclusive 
¢ contract 
de Where the dealer is ina relatively helpless bargaining position com 
1 with his se ller. ! would seem that equity would eall for as mucl 
e as possible in giving him the opportunity to shop around 
o ppliers. And I think that one goal of the Clayton Act was 
1) this mdaepe cence to the dealers. . 
. Berns. If the law will not pernilt large sellers to have exclu 
( ne ar ements, May this not lead to forv ind ntevratio 
e form of retail outlets of large firms? And if that happened, 
would h a move result in increased competition or lowe 


. Mr. Drrtaw. It might lead to forward integration: some cases 


t not. I do not think one can assume that it always would 
stice Douglas made this assumption in his dissent in the Standar 
“SI ons Sf but it so happet 3 tl il there s such severe deterre! 
i 


case, 
forward integration into retail dealing by the oil companies that { 
robable that the elimination of the exclusive deal ne contracts 


result in their operating as well as owning gasoline statio 


e CHAIRMAN. But do you realize that they own a oreat nunibel 
stations which thev in turn lease to private operators 


A 


ir. Dirnaw. Yes, but they do not operate them. 
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Phe CHaAtRMA? \s a matter of fact, a major portion of Sta 
Stati ire ¢ ned by Standard. The cost of building them \ 

{ off on income tax, and then they turn around and lease th 

»} operators: is that right? 

Mr. Dirtam. Yes, sir. 

Phe CHarrmMAn. And they are, therefore, in a position to force tl 
product On those operators. 

Mir. Dirntam. Well. since the Standard Stations decision, there 
be L noticeable shift nu the policy of Standard Oil of Indiana, a1 


Vacuum, toward rly ine more and more iIndepende 
heir retail dealers. 


Phe CHairMan. But not Standard of New Jersey. 


Mii Dirntam. Well, Isso claims that it has never dominated 


iy rasoline dealers and was extremely surprised when it was point 
to them that the: id 50-day cancellation clauses in their lease 
Che CHatrMaAn. Did you ever try to buy anvthing but an At 
tire from an Esso dealer? 
Mr. Dirtam. Well, presumably this isa voluntary 
Phe CHairnMAN. Or an Atlas battery 4 
Mr. Dirtam. A voluntary decision by the dealer. At any 1 
{ } to me that in the @a oline tield. the new policy ot Standan 
of | 1, HOCONY \ ud, ind perhaps to be followed by other larg 
| companie ~ will mea more Independence, less forward Integratlol 
( stence that the dealer carry the full TBA line. 


) 


ve result in increased competition or lowe 


Now. “Would su ea 


Inereased 11 teoration has not always resulted in higher prices. . t 
absence of Integration in the automobile field seems to have insulate 
he automobile companies from the price competition at the reta 
level, and the same tendency appears to be true to a certain degre 


wasoline market 


CHatrMan. You evidently did not hear the testimony of some 
ithe tutomob ie de ilers. When we asked them if the cost of buildir vy 
Lcar had any elfect upon the price, they said, “No”: they heured the 
rice tO meet COMpeblll1lo and then they decided what they would put 
the automobile. 


Mir. Burns. Are there cireumstances in which exclusive dealing may 


ictually promote competition ¢ 
Mr. Dirtam. I suppose that it enables, as perhaps in the case of 
e hearing aids, small manufacturers to line up dealers who, by virtue 
f exclusive dealing contracts, may promote their produet more ette 


vely than they would without it. L cannot think, other than in 
he case of the hearing aids, of such circumstances. but obviously 
ey could exist. But they would have to be circumstances in whi 
here were a large number of competing manufacturers and in which 
e bargaining power between the dealer and the manufacturer was 
ym an equal plane, and where it was not used as an instrument fo1 
rice fixing or elimination of small suppliers. 

Mir. Burns. Now, it is sometimes stated by economists that the 


Robinson-Patman Act as enforced in recent vears has actually im 


veded competitive processes in industry. Will you tell us what th 
irguments are it are usually advanced in support of those state 
hnswer 1s to th se arguments ¢ 











] 
people Who 


Standard Oil of Indiana decision, for instance, is that the 

on-Pat i \ sh t rd competitio that it has mad 

licult to pose pressures | 1 monopolistic s ippler, pressures 

Cie ord iy course ot evi hts would fores h m to diserimuinate, 
Start Y” discrimination, to touch off a lowe he or pl es. 

s said to be the way competition has functioned in the steel 
dt 0 line industry and in the grocery industry. 

He eG, I \é follow t} it line oT reasoning, the ettect ot the 

Pati \ \ be f t has che ked of] a S¢ rimin wien, Has be hn 

y rs to maintain a uniform and high level of prices 


i\¢ i ° 
ted in the summary ot my statement, I am hard put 


these particular industries evidences of such decreases 


flexib ty. l think we can recognize that some of the b oocest 
e country and some of the most dynamic have rarely co 
d substantial dise minatory discounts 1 response to pressure Dy 
buvers. General Moto for instance, has never been atfected, 
far as I know, by the Robinson-Patman Act, nor has Genet 
0 hey did not discriminate in this way before the act, and 
ow that the act iS }} rorce. 


e CHAIRMAN. Tlow about the incentive kickbacks on quota ¢ 


\I Dimtam e\ © pel ps a qual fication to that wenerailZa- 

But 1 do not think they are very important. 
l CHAIRMAN. | know a dealer in my hometow! whose quota is 
Pe pie Ome TO him from hundreds of miles away to trade 
Or es. \\ ys Because he alw Vs exceeds his quota and he 
vets ft entive kickba k. Therefore, he cai oive i nghe r 

tract thin inv compelling dealers. 

Viv. Dirnam. Of rse, if that is not justified by cost. then he would 


é Phe CHatrMan. It is not. There is no reason why you could give a 
> percent off on a car just because he exceeds h s quota, is there / 
Mr. Dirtam. No: certainly no cost 
he CHARMAN. Because it certainly costs Just as much to ship an 
fr Detroit to Podunkville, no matter whether you ship 
Phe pping large 1s ]Ust the same, And there is t] ~Ssame 


factory. sO t| ere is ho production SAVING. But tf does 


room. That incentive discount was allowed. 
Mr. Dirtam. Apparently the act has done nothing, then, to prevent 
fp i) L\ ne such discounts / 
N Not just General Motors. but the rest of the m do it. 
are all doing it at the present time, apparently, 
‘ir. Dirnnam. It would seem that certain of the cons quences fT iat 
ticipated, say, from Standard of Indiana have not come to pass. 


We ilternatives that were open to the company that were not 


| 
‘ | 1c) tage over his competitors 
} | | Ss 1s hol earsay. It was testified to here about ~ or do Weeks ago 
sidered. It could have reduced its prices to all of its customers. 


( Che fact was overlooked that it was not cutting prices on branded 
soln e at ill. whereas most ot the price cutting does take pl ice 1] 


} } 
I narKket, 
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I upon the 
It depends o1 
+] 
t level 1} 
price struct 


Dirtam. I don’t think that can be answered Tee OF Nos - i 


eSsal Ly ead to a more rigid and higher price stru 


he elimination of price discrimination presses prices down t 






anv of these areas there lias been a seri 
Dit ty. Some of the big Soap companies a 
ints because of the a ‘tL, and restrh ted themsel 
es in their schedule. 

Yes. Phat is natural. Vhat can be done. I 
load, there is a reduction in packaging cost a 


gopolistic markets, do not limitations on pri 





} , .o 
lave prevailed without such Jinitation / 


market, lt depends on the phase of the busines 
the type of product. 


‘ 
t 


tead of up to the higher level, it may lead to 


ure Che elimination of the basing point system 
ems to have led to a less rigid price structure tha 








have ever tound | could brea 


en to br ne wm (rerhiah cement. al dl thr hh | 


attribute the 1 widity to t! 








Oh, no. To either a verbal or a written agreement 


even extends, may IL sav. down to the pre-cement mixer. = | 


il 





\M. 


s * } 1 
ll enter into a deal with a man who prepares 


to anvbody in that area Thev have got 
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Mh 
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CHAIRMAN. Well, the United States Government has run int 

Sevel 7 Cases 

Dirtam. It w take more than the Cement decision to atomize 

ent LUST’) ( ertainly in steel there isn’t wun evidence of 
eid price structure than prevailed prior to the industry's 
ht of the basing-point system. 

BurNs. | not likely that in some cases discriminatory price 
S may stimulate price competition in the seller’s market 

{ ime time injure competition in the buvyer’s or secondary 
If that is so, how should pubhie policy deal with such a 


Dirnam. It 


s certainly possible that price discrimination i 
] 


late. for instance, would give American Can an advantage over 


petitors. 


et concessions were given to American Can in 1938 which 


it to sel] 


it a lower price or make higher profits than some 
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lways be kept in mind. 
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ts smaller co petitors, ind the concession give DV Carnes 
nois might have touched off concessions by tinplate competitors 
I don’t think I could say how public policy ‘could de th su 
lation. I would have to | ive a few more facts. Certainly on the 
orf my own hypothes s, | could see a difhe ilt prok len ( ed 
Mr. Burns. Let’s turn to section 2 (a) again. What relative weight 
ld you give to the general effect of price discrimination on the 
ree of compet tion in the market, as against its etlect on n jury to 


/ 


lividual competitors 
In othe words. should the effect on the “vigor of ( Ope 


it particular market be the only criterion in applying the 


Mir. Dirtam. Well, this assumes, it seems to me, that there is a pos 


ity or a probability perhaps of conflict between competitiveness 
»market and nl jury to ll dividual competitors. Am I misreading 
question 4 
| other \ ords, you assume that there are m ny cases 

y to individual competitors may add competitive tone to the irke 
| lead on the whole to an intensification of « ompetit on. 

\s I would be the first to admit, I think some cases that the Fedet 
ide Commissio1 handed dow) seemed to neglect the cor petitiveness 
the market tot illv an cd concentrate Ww holly on the poss Dititv of 

vy tocompet tors. 

(cain. | dot *t think you can answer suc ha question on a hypothetical 


S. It IS up to an expert agency like the Cominission to resolve the 


ce of interests here. Certainly if eliminating the discrimination 
vents Injury to competitors and at the same time hurts the con pet 
e tone of the market severely Ol substantially or evel appre bly, 
i@ht to think twice before going ahead. 
But I am not ire that in any of the cases in which the Commiussior 


been criticized on this ground, the consequence of the case actua 
to hurt competition in general. I don’t think that was true 
rton’s Salt, which is where the language is most applicable. and I 
n't think it is true of Standard of Indiana. 
the CHarrMan. But isn’t the underlying principle of the Sherman 
t. the ¢ layton Act, the Robinson-Patman Act and all others to safe 
l rd the people as a whole In two areas maximum product on and 
sonable prices based on competition ¢ Aren't those the t vo unde 
ne factors / 
Mr. Dirtam. Two, yes. 
The Cnarrman. And we must interpret those acts in the light of 
ose two underly ing principles. Those are the only reasons the D lls 
ere ever pul on the statute books. So in draft o leo 


irifvinge legislation and everything else, those two principles must 


Mr. Dirtam. I think this question is getting at the fact that all 
ympetition, unless we are in a period of an expanding prosperity such 
we have never seen even today, is bound to hurt someone. Com 


etitors are bound to be injured and hence this is ASSUMING a conf ct 


The CuarrMan. But the purpose of competitors is to keep the law 


‘supply and demand in line with reasonable prices: isn’t that right 4 
Mr. Drrtam. I don’t know that I go along with “reasonable.” 
The (HIAIRM LN. Well. SO that people buy. Suppose t} ree mm 


] ] 
manies have a col iplete monopoly. You dou t nave to worry »hout 































































































































































program ha 


ent t il ery thine from happe Ing The automobil 
rv to est te their market and build a sufficient numb 
| irket and price t Le] it a price that the 


purpose 
in Europ 





) 

! there S110} ly limited production. 
pital. Tl eC \ didn't l six anvth hoe, 
2 ' . fs 1 ry) y . 
( In they produced. Phat Slnpry cul 

ment, or rather increased unt mployment. 
| {} (to keep t as risk capital. You GO 

estimate your market and then price 


i ‘t that the whole basie factor in this thine? 


Phat ip the difference between the two philos- 


the whole question of mol opoly al 
We violated that basic factor in 
d we gave |\7 vears’ exclusive control. At the 
i vears | ad have made enough to pay him off well, and 

tent blic property for anybody. That is the 





keep the railroads from going broke, we 

nopoly on transportation and we created a monopoly on 

itions and various other things. and we are still trying to 
inder control, though not very successfully, it is true. 

n irkets not covered by those (vyovernment- 

cl monopolies, shali we say, we are still trying to keep com- 

(nd I think that is the underlying principle with which 

to deal 1 all these laws. 

Burns. If the | is now applied requires an expert body to 

termination as to whether there is an injury to individual 

! V2 to competition vhich is prohibited by the 


ww can DUSIN ni snow in advance what conduct may turn 




































































1) \M I don’t think that they ean always be sure that their 
n't violate the law. I don’t think you can reach absolute 
enforcing any of the antitrust laws, and I think this 
uch to the Sherman Act as to the Robinson-Patman Act. 
y that if you are a large factor in your industry, you 

e wary of the tactics that you use. Life is full of uncer- 


these laws that have been interpreted by 
In each case the court has gone into what is commonly 


C2 3 


leo tive intent, which means a study of the debate, the reports 


ttees, and things of that kind. 


Don’t vou think what we necessarily should do on the laws is to 


real lewislative intent into the law itself and not leave it 

















eecied on th po 


Supreme Court went too far 


the Standard Oi] decision. 


I 


able to ce monstrate ti 


convel tional type of p 


made to meet compe 


then that sor 


Burns. Will vou recommend 
ect 0 overcome the decisio1 of the Supreme Cor 


Indiana case ? 
Mir. Dirtam. Legislation might not be needed. 
le Commission might shift its nterpretation 


rt unly vo along with such an amendment. 
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1JIRI 


Bt 


I think you could argue that the Standard Oil of Indiana prict 


Dirnam. I hope nobody will set upa rule. | hope the Cases 


he 


Burns. How ould the Commission interpret the case on the 


Burns. To whom is it dangerous to spell out the criteria, the 


never ab vdiequate showing of substantial lessening of cor 


rns. And lo vou approve of that / 
Durr 
rns. Would that he an absolute defense or would it depel 
hether it was practiced by a dominant seller ? 

Dirt 


pting to undercut it. 


on was just this kind of discrimination, one which perhap 
the lower price of a smaller marketer. 
RNs. Would this result in 2 rules, 1 when the seller was 





examined on their merits in the light of the amendment o1 
terpretat “the 

















ho ve nterpret the Kefauver bill as requiring t! 
monstration of injury to competition and that if ther: 


then the COOK faith defense would ne 








J 


ial lessening of competition, I believe, is tl 








Kefauver bill eliminate the cood faith ce 









\M ho ld think it would. 


im. I do. 


im. I should think that if it were practiced by a dominant 
reul tances would be more likely to arise where the 

Ol could s ubstantially lessen competition. 

easoline marketer has practiced local price discrimination 

lower price of a small independent marketer, then cot 

nowledge that it will inevitably and quickly meet suc 

may tend to prevent independent marketers fron 


e discrimination might be in cood faith to meet 
on of a smaller competitor, the ultimate effect of the 
on vould he to lessen competition. 


pal another when it was not considered 


PD pay! 















\M. In the ( ond case it would be less likely that ther 


lessening of competition due to the price 















But would there be two rules ? 











had some kind of criteria to go by? What would 








uw. The merits would be whether the particular diserim 
‘ tially les Pres ably it. h: 
i SUD uitiaily lessen competition. I’ uma \ It has to 
tests now under section 3 and under section 7, and I don't 
in go much further in spelling out rules or criteria. They 
us, and you vould have to trust to the expertise of the 
dmn tering the act. 


ire going to be ch irged with violations of the law ? 

M In this area | think it 1s dangerous because each Cast 
extent, unique, each market, each industry, and trying 

tute to the d versity that you find in the American econ 

her for general provisions in the statute than particular 
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a big industi 


Was y i 
He could only contre 





1 


1 Cs) really of W's val of his bus 


+] : } ] ] 4 
other words, he has to meet a Col 
riminates simply to call attentior 


Federal Trade Commission seemed 
ilid use of this defense, whereas [ am not 
eral Foods decision where there was diserim 


for the purpose ot knocking out smal] 


observation you would conclude that where 


1 1 


er there would be no lessening of compet 


oreing me to voice a rule. 


1i@ to test your illustration. You used al 
is not a dominant company which made 


als, and then concluded that there was no 


1 


con petition. Was that the example that 
re is a dominant seller 7 
it a dominant seller. 
snot a dominant seller: yes. 

is no substantial lessening’ of competitiol : 
, would it, under the act? 

\Vs injury to competitors. Injury to com- 
the buyer, excuse me. I am paraphrasing 








hook you made a statement in section 
of the act the Federal Trade Commission 
groups of buyers attempting to buck a strati- 


7 


ui would advocate a changed interpretation 
i] oe of brokerage fees to such wholesaler s? 
pendent Growers Alliance ? 

c) as it is now written presents a problem 
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of the phrase “or services rendered,” and its 
























AN. 
It could 
~. Without undue profits 
am just Wol deri 
hould he made 
; fixing that is dang rous. Because the real reason 
decent pl es for the buyer, sn’t it 2 
Drrtam. Yes. I think such surveys would be usef 
bt if they would turn up any excess profits in marketing. 
The CHatrrmMan. How about an item that manufactures for $14 
ked for shipment, including profit that. by the time you buy 
n your house, you pay $140 for? Doesn’t that look | 
cessive profits? rs 
Mr. Drrtam. I don’t think you could say so sim 
The CHarrman. They are because people have to 
ere is a jobber in there, there is a broker. there is 
ailer. Everyone puts a hundred percent 
to know about that one parti ‘ular item, beca 
down the line, and I think that is an exces 
percent almost bet. wee n the user and the 
producer wasn’t going broke. He was making 
id to sell through that channel unless he went into 


ness, 
That is what first put » idea in my 
ippens to the consumer dollar. It doesn’t 
| do think it happens generally enough that su 


| ky ow all tne lobbies in Washu eton 
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tarted to appropriate money for ole 
Thev were united on that front without question. 






Mr. Burns. | would ce to see whether I have your answer clearly 
to that last question ey ) vou advoe ate the repex al of section 2 (c) ¢ 


Mr. Dirtam. I don’t vehemently advocate pest tings section 2 (c) 





because lL am ot convinced that it has had serious economic conse 
quence | don’t think that it is logically 








defensible as it Is now 





Mr. Burns. Do \ believe that an organization like » Independent 
(7rocel \lliance o1 Red and White should obtain the benefit of a 


i 






ro ce Te n their operations ¢ 





Mr. Drruam. If they save certain costs to manufacturers and thos 






oO ire demonstrable, I think they should be able to claim a discount 


that is measured by the cost. 





Mr. Burns. That would require a ¢ hange h the present Interpret \ 
{ vould it not? 










ld: yes. 
Mr. Burns. But vou do believe that organizat 


A 






ions of that Ly pe 
nouid not oO proh pited Dy the law from attaining the benefits of 
hatever they do save in the wav of costs $ 
Mr. Dirtam. That’s right. 
Vir, 31 RNS, Lhe (Attorney (ye) eral’s conimiittee tppears to recon 
mend that an integrated buye1 who buys di rectly from the manutae 
rer, assuming the cost of wholesaling, should legally qualify for a 
functional discount. Do you think that this reeommendation is in 
h the purposes of the policy of fair competition 4 
Mr. Dirtam. It seems to me the excuse for a functional discount, « 
justification of a functional discount, under the Robinson-Patman 
t is that the person who receives it is not competing with a marketer 
itl a 1owel level, 


\ wholesaler can 


ing with the retailer and hence the discrimination, if there is one. 
iS no competitive impact 









vet a functional discount because he isn’t com- 









If, on the other hand, ne 1s competing with the retailer and his 
vholes: ne Tunctions save something to the manufacture rr, then he 
ht to be able to get those savings, again — all the qualifica- 
tions that this diseriminaion doesn’t substantially lessen competition. 
Mr. Burns. What is your view in the instance where a company is a 
ie Wholesaler but also sells part of its products at retail directly? 
Mr. Dirtam. In that case I should think my last answer would 



















ippty If he is a wholesaler, and beeause his performing a whole 
saline functio provides certain savings for the manufacturer, then 
he shi be able to claim those savings, and so should anyone else, 
retailer or wholesaler, regardless of his nominal function. 







Mr. Burns. But doesn’t the traditional attitude toward wholesale 
pricing go beyond the mere prices saved to the manufacturer selling 














rough a wholesaler instead of taking those expenses himself ? 

Mr. Dirtam. With such a traditional attitude; yes. 

Mr. Burns. Would you say that no wholesaler should be given a 

ri \\ ch allows more than the difference in cost between what the 
sellers would sell directly to a retailer and what he is selling to the 











Mr. Diruaw. Under circumstances where the wholesaler is also com- 
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NOMICS, NORTHWESTERN UNIVERSITY, CHICAGO, ILL 


I] | ( | refer 1 latter, just make 


Ih 
this obser: 
cet thei 
to whiel 
the degree ucece they have acl 


in which they sell, and the degree to wl 


ni 


all will influence market results In my 


zation of industry, he will find 
‘ sequence of that organization. 
f what individual firms do. While I realize 
discretionary actions without self-injury 
retionary are logical consequences of the 
industr 
irs, and with its dynamic character, we have 
in the organization of industries which eme 
cess Which companies achieve in market rivalry. 
where the tactics are not entirely fair, each com 
performance that its capital investment and othe 
will make its decisions with respect to expansio1 


that these o itlays will prove to be suecessful from 


if they aid the company as a buyer and a seller 
ewpoint, emphasis on the organization of industries 
if firms, has the outstanding merit of minimizing the 
agencies find it necessary to regulate competiti 
that we will enforce the Sherman Act and 
that deal with the organization of industri 
of that failure, on the remaining provisions 
ndment by the Robinson-Patman Act. The Gove 
ctive regulatory agency nor are companies likely 
inging over their heads from day to day are deta 
ir market conduct. 
ist, nevertheless, go on to add that the organization 
now, and that which I am certain we are going to have 
al companies in much of modern industry have the power 
by discrimination and by excluding rivals Hence 
» books, and to have enforced actively, restraints on 
ve this degree of power in the market. 
ce should be on publie poliey affecting the organ 


tr 


g restraints on mergers which so reshape 





in the economi 


markets but where 





narket I acquires siz 

me of the most like 
disappeared. Or rather 
pany N, company A is 
ly replaces company 

th 
oad commodity 
sells another type of 


ling the same 


pany 
st 
wdity lin 
F product type I 
hat ¢ er ] i 
What I have refe 
ine spreading merge 
conde 
Inarkets 
“\ Ofte! 
“ins whereby an 
ins whe 


Versifie 


VS genera 
market. By defi 
moditie 
vould 
that pa 
look afield fo 


does not mear 
not know how a co 
when, as Iam assuming 
a powerful inflnence fo 
on may reflect primari 


gorous Compe tition in one 


he attitude 
toward large econ: 
S are as 
for referring to j 
angment the tendency toward 


happens, it would be worthy of study 


fi opinions as to public poliey 


mmpetition and price practice 
to he the purposes of these 
heen stated overtly but ha 


of what is 





isned 
and dist 
been augmented 


rder indicates 


industry 


STS 
n expenses 
other hand, 


herentlyv eo! 


as the, 


the cons 





i man Act 
s are held on that point. Follow- 
Detroit jobber case, opposing 
respective 7 idgments, 
SPS \lv vie 
iw and in unde 
maintaining co 


te bill 11, which 


an im l 
isiness, includ 
ing and freez 
al whethe 
ond 
adj I nt 1 parts 
irred, then the cost of 


1 the Detroit jobber case. 
uctural change whereby 
ar to bulk station and 
necessary for a considerable 
involved and their retailers, 
jobber or not, elected to use 
er the retail price. Such 
> early development of chain- 


tition brings about a structural chang 


hnological advances, 
hi ts effect would be to deter : 
prices for a product until it was will- 
ld come from changing all of them. 
appears to require such a price 

would substantially lessen competition. 
jobber action in mind, and the trend of 
* it seems likely that the effect 
uniformity by the firm and, 

id rigidity throughout the in- 


the way competition ought 


ention were centered on the 


s of most retail establishments 
ustrial markets do not work that way. 
infrequent. We must pin 

gradual change of prices 


} 


lich will have the 


cost and the aver- 


‘competition would be in- 

dealerships and requirement 

a general matter I am suspicious 

imes when the administration of a pro- 

f rule and the handicap to business 

small that the practice could be prohibited 
jurious to competition or not. 

ne reasoning to exclusive dealerships. My 

those of the Attorney General’s National 

vs, and I need not repeat them here. I 

n is strengthened by the trend of de- 

of what constitutes a substantial 





dification I would 
isiness necessarily, because t! 


to do wel in the market struggle, il 


them qaomng we 1] there develops an ore@aniz ition oF 


s unfavorable to competition, this is a matte 


th wh 1 you would loree. 





ANTITRUST LAWS 
ave in this country the exact opposit 
Europe. In Europe, due to the activitie 
monarchs ai heir governments, monopoly was built uy 
th the encouragement of government. 
Mir. Hercterower. That’s nght. 
The Cu (MAD (nd they are feeling the effect of that now, where 
this country the buildin o of monopoly has been discouraged by 
ent, and the emphasis has been laid upon competitive indus 
y rather th ipon the monopolizers; isn’t that right 4 
Mir. Hertevower. That’s right. 
The Carman. So there are two different economic theor 
yin Kurope and the United States. 
[eFLEBOWER. And, Senator, we have been encouraged to that 
ypoint and we have found it more easy to carry it out because of 
the absolute size of our m irket and its dynamic character. 

The CuarrmMan. And also because until the outbreak of World War 
II, the major portion of our production was marketed in the United 
ssfate 

Mir. Herctesower. That’s right. 

The Cuatrman. And we didn’t have to hunt foreign markets neces 
sarily 
Mr. Hertenower. Following out my emphasis on the organizatior 

es, I have taken the liberty of putting in my statement 
h I realize your hearings on that wer 


I ul 


if 


I 


rs. thous 


I know, but we are clad to get anything we cal 

iuse, may I say right now, in my State of West Virginia 

lave got al umber of coal mergers volng on that I am very mucl 

worried about—merging some of our gigantic coal companies into 
even more olganti coal companies. 

Mr. Hertenowrr. Well, 1 don’t presume you want me to comment 

that. 

Phe CoarrMan. I hope you will. 

Mr. Hertenowrr. Well, I don’t think that this necessarily says that 
the situation 1s bad as a result of this, because the problem in the coal 
industry, it seems to me, is how can it effectively meet the growing 
con petit oO! it faces, ; 

The Cuarruan. That’s correct. 

Mr. Hertesowrer. And the question is whether it can meet it except 

ing sufficiently capital deep, as we say, that is, sufficiently 

ze of unit with a sufficiently mechanized process that cat 

the production costs down and pay wages comparable to that in 

naustries, 

nd therefore it is one of the cases, for example, in which at least 

i change in the size of the company, whether by growth or merger. 
may very properly be called for. And I don’t think we can just neces 
sarily say because it is being done by merger that that is an unsatis 


factory way of solving it. 

(Discussion off the record.) 

Mr. Hertesowrr. My point that I wanted to speak of further be 
fore I get to mergers is, it seems to me we have relatively little to 
fear organizations of industries which develop through a market 





LAWS 


(he @Xpalisiol oft nd vidi i} firms throug 


| here m L\ be exceptions to that 


mve reason to ne col ere 


hecome nonconipet Tfive th 
the views that the C 


Ong 
nthe ame nded section 


Ct lL onhs Tbet ‘TWO Ol 
First all, t seems to me that f 1anim i] 
only be accurately, and I 
» scope of the law, applied by rather careful study 


t . 


| 
Oli, id one which Cn 


pre IS1O} wi } the Conere 


ould have said o1 
ad I will not repeat 
mareer problem whicl 
th particularly, al d while tl 
the 


moment proposing’ leeislatiy 


OT COnSTde! ible study. 


eros 


rvers amol ¢ potential compet tors. 
primarily in terms of dealing with merg 
as | explain rh Wri fuller statement, the most 


pote 
on the future is the enti 

ind the most likely entrants into any 
ed firms \ somewhat adjacent kind 


hocan easily move over. 
es then merge, each that is most 
| \\ 1] nor enrer because they have become one 


this situation Is not handled under the present 


f firms hy ive f nds and other resources out of 
they want to expand by the merger process and are barred 
doing so within a particular commodity area or mar! 


! cet DV the 
nt legislation, they may 


then turn in the direction of t] 


he eol 
ite merger. By conglomerate I mean one that is strictly a 
you can see no sionificant Important 

among the various actiy ities which are pooled together. 
Now, I don’t think as an ecor omist that I can suggest any ouides 


uagInNese W hether a conglomerate merger is cood or bad, 


1 


| 


n the sense that 


cet largely over i} to the question of whether firms ‘ ; eood 
] 


} 


Dec ause they are absolutely big. 


CnHamman. I think we had testimony here on that one part 
iture One of the automobile companies 


eration company. 


Mr. Herterower. There have been two such cases 

The Cuatrreman. That happened to be just about the time tl 
conditioners in the cars. They were able to pretty well control 

air-conditioner price to their competitors through the sale of 

conditioning units, and they frankly admitted that they sold to 


eV pit 


t} 


ate company more cheaply than they sold to others. 
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there is any ereat handicap 


yanies which would prevent the 
ing units for automobiles. 
t think SO, but it does put the con pet 
L | ttle toughe1 field if they have to 
merger you are talking ab 
al vthing they vet would 
‘hrysler. 
( ave a small company have 
ul d | wouldn’t WOrry about t hat part 


i the absolutely large firm, it is a pr 
have and want to have. I think 
ilues here. I have li 1] e and you 
! ‘ular systematic line of ft hinkn a 
eht on that particular point. 
» controls over the way firms conduct 
to — this by a characteriza 
he va son ee Act. 
» framed this leg@islation ha 


't necessal ily state them. 
] 


to prevent or at least inhibit certain structura 
, particularly wit! respect to the way 1n which | 
nt, these structural changes that they 


il 


easure the proper ad: pt: itions to tec] 
ous sorts. As vou would suspect, I ¢ lon’ 
legislation 
ch was more clearly evident in the dise1 
to somewhat handicap the ability of the 
pete, 
words, not necessary tie one hand behind the ba 
mmobil ; le hana, % if the boxer had somewhat 
ist in the bout t] Y 
erhaps considering the fact that in many of our industries 
»absoh itely large, companies who c cul We 


em, 


panies that can mi ike mist: ikes and survive, 
business out, mavbe the least bad solutio 
largest firm in its competition. And 


binson-Patman Act, I don’t disappro 


) e to some sper ifie points, one ot which 
quantity limit law in the case of the rubber-t 


my statement some doubt about the value of t 
vision of the Robinson-Patman Act, but my 
to the Wav 1b W as used. 
issued, though again I think it was unnecessa 
uli was going on in the tire industry was a basic struct 
udjustment, adaptation to the new position the tire occupied a 
ty, new methods of distribution, during which an important 


( ommod 
bal cLe alers ,e e@ JO) oe O YOO t le indo ale as 
l I] { ie] \ l y ng y u Wil | Ww I | 





the other 
OMmMIsslon 
regardless of 
» yes { \ nn if ; arge eee | I 
\ rad, ror exam us! ery W: ard’s “al d, t 


rload would f the aaa t 


rload to a A 
These, in my judgment 1] 


. economically are quite differe nt commor 
‘The most potent source of competition in the tire 
le of the large mass distributors 1 ‘ir own brands. 
Che CHAIRMAN. ee nin n that also, that 
in annual contract, write then W cifications, and ac cepta 
d if delivered. the re fa tory | ilizes to a grea 
ertain amount of 


‘yg somagenenthoely ‘ommission does not allow 
Che CHatmman. An cn reason they could afford to give tl 
wory 1 : hee Wise they could use it TO fil] 


Ll! dustry 


me scrim. 


up 


Mr. Herierower. I think I 


‘ 7 
am correct, Senator, however, 


has not permitted 
The CHarrmMan. At least that is the way it used to be. I re 


Sears, Roebu k and Montgomery Ward Co used to let those 
to Goodys , and others, on their own specifi 
npanies, th , the manufactur 
they had time to fll them, 
‘m and shipped them into their warehouses. 
Hreritepower. Well, I thinl 
ing company, this would 


es otherwise 


| believe nN t |} e (700 ulve: however. the ( 
luded that the sea onal « listribution of 
! about the same 


Goodrich 


ne companies, filled the order 


and simply put the different brand « 


< from the viewpoint of the 
a very profitable operat 


I Oo} 


Je 


dle capa T\ 
ir hearings, ——_- 

shipments to Sea iach 
as the dist1 ibution of all enlaaaiak shippers 
, my understanding is the 
l h savings as that ro be entered 1 
ut whether the pric 


Furthermore Commission does not permit 
nto cost computations when fu ding 
eis in violation of the Robinson-Patman Act 

Now, my next comment is on the question of meet 
good faith, and very | 


Ing competitior 
riefly my stand is that the prese 

! terpreted ut OC. ent Dy the 

neither Senator 


nt provision, 
Supreme Court, should stand, and that 
Capen rt? s bill nor Senator Kefauver’s bill, which I 
believe you endorse, should be enacted into law, and I shall be glad to 
efend that Stal ad Ht best | can, as you wish. 
The CuatrmMan. I wish you would say something about those bill 
because we are going to have to take some action on them 
Mr. Hertesower. I would rather talk about yours, Senato 
| feel more at home on it. 


The CuarrmMan. Not mine. Senator Kefauver’s. 

th you that I want more information on it. I felt 
ertain needs in this field. 

Mr. Heriesower. | think it de ‘pends on how vou think competitior 
in work in an economy made up of not thousands of sellers, but 
fewer, in which once seller’s product is identified, in which eac] 
deve ‘lops channels of distribution 
fixed costs. and so on. 


Se lis 


9 in which each seller has substay tial 
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Phe CHamman. You know my theory of this whole thing ts that the 
iltimate aim is to get the merchandise to the consumer at a reasonable 
price. In doing that we seek to get competition, to keep prices 


ipposed to be thinking of the whole country 


Ot OT JUST The mMaustry o;f f le country, and I don't know, I may be all 
wrong, but my theory of the whole idea is to keep maximum produc 
tion, a at tne ime time reach the consumer at a price that the 


onsumer can afford to pay. 

Mr. Ilertesowrr. I quite agree with you, Senator. You are just 
mnouncing your faith in competition as the device for vetting 
efficien y 


Phe Cramman. And my hope is competition will result in getting 















Nii Ler LEBOWER And protect the consumer as well as the pro 


stion 1s, How can competition work in this kind 
a society? We have a tendency, I think, to let our minds be gov- 
mpetition worked on the farm where we grew up or 


t 


worked in a somewhat simpler society which we may have thought 
ve at least nad at one time. , 

Now, I want to make two points in defense of my stand on Senate 

be me, as I stated earlier, that an important 


nil 11 First. it seems to be 
rocess of structural adjustment to new 
1ese new conditions back, vou will find 


pect of compe+lition 1s the 1) 
conditions and, as you trace t] 


that nearly always they are the direct or indirect result of technologi- 
al advan se, and this then says that we are not going to do bu iness 


the way we did before. 

Now, there are two reasons why having this structural adjustment 
ome at out 1s fundamentally Important. 

The first one is that it nearly always has the effect that you spoke 
of, of reducing the price to the consumer, because it is a process of 
idapting to newer and lower-cost ways of carrying on business. 

The second thing is that sturetural adjustment is the greatest device 
that we have seen yet to upset people who have an established position 
of some sort, and we don’t want anybody to be too sure of what he 
has got. . 

He should always be subject to being disturbed in this position he 
now occuples, whether it is by somebody who produces a better prod- 
uct or a cheaper product, or sells it better or distributes it under a new 
method, and so on 

Al] right. 

Now, what was going on in the Standard of Indiana case, for ex 
umple? It is a structural adjustment in gasoline distribution which 
has some of the earmarks of the old chain-store movement. 

Instead or refinery to bulk station to service station to consumer, 
with modern volume of retail service stations and modern highways 
that can support these giant transport trucks, there is no reason why 
t isn’t terminal, to service station, to consumer, for a large part of it, 

d the benefit of this being passed on to the consumer. 

But as I interpret this case, jobbers were buying at the terminal 
price, and either in service stations they operated or in the price at 
which they sold to others there was a passing on of some of this 
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omy of one-step dist bution to the consumer. (i ourse, 





fect was a retail price less than those who did the two-step 
ould atford to sell for. 
Now, 1f we undertake to inhibit people’s ability to meet this kind 


i 






r competition, that is, that this refiner cot tended he was only meet 















ther refiners’ offers to this jobber, we are slowing ip this proce 
| structural change, which is quite rut damental. 

The second thing s that parthe rly whet demand de line 1¢ 
dustrial products, the process of price reduction is long delaye 
equently, that is, at least as shown in the quoted prices whicl ‘ 
e public information we have. 

Keach seller Ink THIS Case 1S sOMeWHAt delayed be use he 

will be promptly matched. Therefore, he gains very littl 
ting prices. In fact, it may be even worse and set otf a price wat 
but what sellers do is to eut a price here or a price there, and meet 








nadustries, ( we were to set the clock back quite a Ways. 


whet 


wiet 





The CHarrmMan. Well, Doctor. 1 don’t know er vou remem be 






ery well do. the original easoline. kerosene, petroleun distributior 
t Was rel er to 2a 1} dependent distributo} where l ould 
ped by rn 1, he using wagons with tanks on them wd rg oy 
‘ve mv recollection is it was 2 cents a gallon, then distribut 






consimer. 





Phat was the original method. In that way the producer or the 





er had no connection afte t was loaded up in tank cars and 





pped out of his plant, and it did tend to keep the prices down. 
Mr. Hertenower. You see, in this particular case the objection was 
e terms on which sales were made to an independent jobk er Who wi 








en selling at lower pri es, or he or his retailers were sell ne at lowe! 
ices than were retailers who bought from the refiners. 


The CHamMan. He was vetting back to the original old theory. 










Mr. HerLtenower. It seems to me, if 11 lav go on on this matter, 


fundamentally important that we do not inhibit the variety of way 






which business is carried on. 
You were speaking of the Kuropean situation. It seems to me that 





one of the attempts made in Germany and between the wars in Eng 






nd, was to restrict who could vo into business and the way in whic 





usiness was done. 


Che CHatrMan. That’s right. 







Mr. Hernznower. And particularly applicable to our scene we 
tiny attempt to restrict the wav in which business was done. 1 
the beginning, would be the beginning, In my judeme! t. of a ve] 





il control system. Well, those are my two reasons. 

The CHAIRMAN. The British Board of Trade evel told 
could put your plant. 

Mir. Hertenower. Oh, ves. 

Phen | FO On to sucgest that t1e-1n sales, “as distin et from ex 








lerships and requirements contracts—and I realize there are s 






erious problems of distinguishing them there—seem to me to 
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Ss. 2 enter a strong objection to 
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lawyers 


pped from the faith 
then renewed 


the effect of the Miller-’ 
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With thie 
iv hope that 
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O} vou have gone into a discussion in youl 
Capehart bill and the Kefauver bill. lf you 
ou to do it, and I will tell you why. 
tte voine to have to write a re} ort on those two 
t} rst of Jan uary, and I would like to vel 
{ t extent on both bills. 
] | I ve expressed my views on vou bill, the on 
( ollaborating, the Kefauver bill, but I have not 
ite my opposition to the Capehart bill. 
ould say I do not feel that I am as well versed 
g pe { pricing as I am on some other aspects oO} 
but it seemed to me, if I understood what the Court 
t and other dee! ions : that there was no eood pur- 
it bill. If the Capehart bill would have materially 
nderstand the Court to have said in those ea eS, the) 


e been ee bad. 


} } ; 
TO ado and uur best 


hope in that case is that sellers 


yeach other’s territory as their volume goes up and down 
not 


evol ve 


1 VP] 


neral simil: ity of delivered prices 


a t th he natural result is to evolve essentially 
vstem of similar pi . If so, they certainly don’t need to be 
ick » bv some of the devices th at were used in the Cement cases. 
+ rtainly until we have had more experience than we have 
far with how well we can get long under the decisions in the 
( d Rieid Conduit ise L would think that nothing should 
\ iv to weaken what the Court said in those cases, 
(‘HH RMAN. You know, illustration of the theory, it isn’t just 

( price ator tisa question also of qui lity. 
e history of General Tire Co. is really outstanding. They 
priced tire on the market, yet it is one of the best 


ther tires for that be ‘lause of quali ty of produc- 

y of production. I know people who Feber pay 
General tires, people who buy, say, a Cadillac, 
of the tires that are on it and =o ing a 
tires, bec they feel safer with them on the 


Aan out 


ause 
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) ae 
Pittsbury 


f, , 3 ] , | 
or steel irom a plant 1 lennessee or “a plant 
| 
Ce Da i 


DASING pont in Pittsbureh. 
Hertenower. But that doesn’t ne i] 


necessarily meal 
e of lettuce in much of the District of Col 


} 1 1 1 
near here, would be based on Salinas, l 


on, Vou have to fay 


HAIRMAN, 


the Caltfornia price on peac! 
in the mountains. It oh 


1eS produced 


i 


] ppens the ol 1\ pl S 
freeze were in a belt through northern West Vire 
ia, and California. You are vetting a Calf 
ies on the market right now, although a 
ng from that belt up there. 
\ir. Hertesower. That’s nght 


Che CHaArrRMAN. Please go ahead. 


Mr. Burns. The Capehart bill, S. 780, not only 


‘ 


ect to delivered pric ne, but also has a sectio 
ill be a complete defense to a charge of pi 
ler shows that his lower price was made in eood fait 


low pric » by a competitor. 


yh d scrim 


I 


*¢ 
| IS b 1] \ ould. in effe t. enact nto ] LW the cle 
] 


rt n the Standard Oil of Ind tna 
Now. do vou 1) 


case, 


approve or disapprove of th it sect 


Hertenower. I approve of what the Supreme C 
ie Supreme Court has interpreted what the 


cnow why we! eed to pass unother Pp ece of legis 


MAN. But if you are o 
words “equ vaient quality” be 
au ve infer) luct and 
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\I\ terpretation of what the law says, and 
nave to piead t it | HN ot an attorney, is that that s taken « ire oO] 
Burns can answer that question much 


There is one tuation here that is. I think, disturbing, which is 
iggvested by tf Senator’s observation. The tendency, as I unde 
band, in the antitrust law, is to define similarity of commodity 1n tern 

of phy il similarity, whereas what you can get fora product, aS you 
ou f ustrated a moment ago 1n the case of tires, may be atte ted 
DY it the consumer th nks of the product. 
| CONSUME iv be wrong, but that is Immaterial, because 


























































































































sO { 11 you | ive L Se lle with a well established brand, ind a 
seller Witt \ ! nown brand, the products being physically 
dentieal. and the roe seller meets the price of the small seller, 
ones \ seller int sell, if by meet y you mean sell for the same 














() oll ( petitive n irket some differential would be 
esi petweeh them, based upon the relative costs and the 
ers’ eceeptance of them. 
No\ . ldo Ot KNO' enough about the problem in administei ny the 
meeting of competition proviso to know whether this kind of ease 


f importance, but potentially it could be of serious importance, pat 
lad vith respect to a small seller breaking into the market. 


loes this mean that I would propose some amenament 
present proviso. I think not, until there is evidence that this 


particular type of situation is really serious, that the large company 
meets head on, dollar for dollar, even though his commodity enjoys 
much higher market a ceptance, the price of a small company. 


Mr. Burns. Isn’t it quite probable that a dominant seller, by meet 

ng all competitive offers selectively in good faith, without any preda 

tory intent, may elthel discourage price competition on the part of 
ler sellers, 01 prevent and impede entry of new sellers ? 

Mi HlerLEBowerR. My first reaction to that question, Mr. Burns, 

s that it seems to me what vou have said was, he reduced his prices to 

e level of other people, which is what we expected competition to 


bring about. 


? 


Now, I think you must have meant something short of that, that 
s, that he was able to, for part of his volume, reduce his prices to meet 
electively a gro ip of small competitors, and not on the rest of his 

Mr. Burns. That’s right 

Mr. Heritenower. Now, if by “domimant” you meant one firm which 

so completely dominant that it has the overwhelming portion of 
the market and these are just little fox terriers that hang on. then 

could be SeT1lOoUus., 

But I suggest, first of all, that this looks lke the Sherman Act 
ought to come into operation if you have that kind of a case. Frankly, 
is T think was mentioned in some of your testimony earlier, the dom- 

ant seller in that sense is not our problem in this country. Our 
problem is the few seller problem, or the company that is large in an 
irea W here the rearea number of smaller sellers. 

[It seems to me that where he has met a number of small sellers’ 
prices, one by one, that he himself has cut his own revenue substan- 
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line tothe @ market 
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ELBOW FEI l e Lore comp es OULG S I | P. 
it yu i ( 
RMAN,. A thre steel companies sold directly te 
s. J t the dittere ein the tact t dep up 
0 el ( ! ti e primal ( thre 
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rye 
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rood Ti doe il ( ertheless re l I { }u 
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BROWER Wel I suppose o ¢ could trad i ise 
| ne injury to competition among the buvers, b 
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( LDSO rely irve requlrehi tol vwett © i 
V price, or something of t it sort. if see =- to met 
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ne such t ic wr | ( iiternative Of supply iO not ex t 

















ANTITRUST LAWS 










iry level, and you will remember in n 
t T snid IT was interested much more in our b 





tries, ( falling bacl ating them. 
\I BURNS \\ il your vien of the proposal that the eood frit 


o these problen Q about the organization ( 
< 1 reoul 









(> route ppiv to systemat ‘and continuous diseriminatio 
ed by dominant sellers ? 
Mr. Wertenowrer. Well, first of all, it seems to me that if it is syste 
nda co , itis very cdiffieult to vet it by unde r the present 
wmiohn of e CO) Ss anyway, so J think that is largely t| 



























if | derst t the proviso is, it apples to unsystematie, and 
[ lt . laren oncontiud8Us meeting of competition. 
You see, ive got to not look at these problems too narrowly. Th 
other words, let’s go back to the Standard of Indiana ease. 
If the ) O ere buying and selling at a lower price, 
( 1 stations or the stations represent them, that 
d of the story; more customers come to them. Doesn’t this 
pie ss of idjustment whereby a larger portion 
be distributed by one step distributior 
Oo eral price recuced 
It se to met it when we undertake to concern ourselves abo { 
meeting of compe ition, we are more apt to bar some really impo) 
forn ot hipet oO} hye we are to preserve com vetition itself 
The CHarrmmMan. Getting back to the oil case, isn’t the fact also that 
the produ ' to keep t] it market Is going to have to adopt 
t hie ime te que t » hold onto it, which would then get back to what 


a benefit to the consumer ? 


Phe Crrarewan. In other words. in order to meet that competition, 


Mr. Hertesnower. That’s ri 
The Cuarrman. If he can’t, he steps out of the picture. 
Mir. Herienowt That’s right. This Is a profit and loss economy, 


YO vet ce | ne one-st 











Robinson-Patman Act as interpreted now 
attempt to protect the other service stations which do not have that 





one-step process, and some of which would go out of business, and 

rt t in the Integratio of the station which does adopt that process ¢ 
Phe ¢ IRMAN Phe stati doesn’t adopt it. The producing com 

} iMopts the process, doesnt it ¢ 

— Mr. Hervenower. It is the seller. It would make no difference i1 

Mir. Burns’ question, I think, as to whether the seller was a refiner, a 












bher,. . bre Or. Ol omebody like that. 

The CnatraMan. It isn’t the retailer that does that. The retailer 
gets from his source of supply, whatever it is. 

Mr. Hertrnower. I think his question is whether the Robinson 
Patman Act as now interpreted does prevent the kind of adjustment 
I deseribed. 

Mr. Burns. That is it. 

Mr. HWertenowrr. And my interpretation is, “No.” Now, I am not 
ala vyer, but I tl ought that it did not, 

[ grant that there is language in the law or in the history of the law 
which suggests at times that we were concerned about whether indi 
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ial competitors survived, but the processes of competition are not 


e which are kind to individual competitors, and ineludes some 


as your protts 
\[r. Bt RNS, With re ference to ection % (a) of the ict, dO you agree 
the re mmendation of the Attorney (Gveneral’s Committee that 


inalys of the statutory injury to competition centers on the vigor 


competiti In the market rather thal nara p to maividaua 

Inessmen ¢ 

Mr. Hertenower. That it should center / 

Mr. Burns. Y« 

Virw Hertesower. I agre Chiat 

Mii Bul S Wi ub criteria mOuld Ohe apply Lo dete! ne \v ‘ 
gor of competition has b lessened by particular diserimi 


{ bal ! the ans ! 3 this 
| = 1M more Lhe same pro le Tha raced every ll 
cr abo bets | el e compet itio his y CON 
prob 1 of LLVZ vo | Lppre ! L part le hi ix 
I { v. J < | ( O of the Federal Trade ¢ SSION S 
t « \I ( that dealt with this problem were a pretty goo 
li Oo ject ‘hy stuck ire Yolng ve to idl it 
ior t t ye 1} 
| LsURN 1) Cs! U! ect endiat oO ott \tt rney Genel 
tt ec ‘ to 1a@nore the view that the publ ! y @X] t tro 
Or com tol ot ¢ Vy iower price out sO | rness al 
ortunityv to compet 
1 LlerhLeROWE! VV ¢ I lmost becomes a pt losop | jules 
iter a hile, TOr a Ol Set tis a question of how far justice 
en to the individual e olive and take amone dividual \ 
t it provided DY spr | ‘ts of the GGovernme a 
\nd aga appealing f » the chairman’s fine characterization of ou 
HicvVo It is that We piace oul faith In compet tion, und tice 3 o1vel 
the individual primarily tl rough the market and not by the k 


\) qd, OT Course, We Hined ately tace the pre ble ! that some peop 


1 3 ' } : 
e the power to be unkind to individuals, and in the process the 
‘ i 
: 7 
njiure individuals, although you cannot at the end say that co 


| l I 


tion has been 1n any large degree damaged. 

In other words, a large chaimstore can pick out Joe Doakes and put 
out of business tomorrow. Well, we have to nake our choices o1 
e thi os, and | do} " like to see madividuals damaged. 

\t the same time, I am worried a reat deal about whether in the 

of try ne to prote ct Joe Doakes’ little store dow here. we ti 

hands of competition. That is the danger we have. 

\nd I must say that I don’t have any solution for it that makes me 
ely happy, and that I am worried about Joe Doakes 

I think that is about as far as I can go. 
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hat question, Mr. Burns, 
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understand the question, 
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gy the first que stion, let’s for ret the fact 
wholesaler. I think the important t] Ing 
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directly, he should cet the same d 


Many retailers do th s: I am assum 
to be passed on to the consumer. 

“Ly there is a transition from most of the 
bution in the sense of change of owner- 
»made in the number of wholesalers and 
‘~ombined wholesale-retailer operation 

tore. 


ord to make ‘) compulsory 2- Or 9 


not allow the freezes to two-st we operation, 


to exclusive dealing: arrangements, under 
d you consider exclusive dealing arrang 
=< what spe ific eriterin should be used 
hn the courts mn appraisime the effect of such 
degree of competition In a part icular market ? 
k this is the same kind of a problem we 


substantial lessening of compet 


by the trend of court decisio1 Ss 


which narrows the meaning of “sub 


ne that at times the courts also had 1] 
dealing with a specific case of a company 
ery large part of the total business, that this 


ce in the industry, and that by the time you 
potential outlets were tied up with one or 


] 


| manufacturers, and that therefore you were 
individual manufacturers exclusive dealing 
r that clevise, starting to attack a fairly 
t on it, and it seems to me that this is a part 
to have narrowly interpreted, because the 
against exclusive dealership would do damage 
ela ively small seller who is trying to break in 
»eXCIUSLVe dealer dey ice the Wal tO persuade people 
to represent him ind vet his eoods before the public, SO | am in favor 
' a very rig interpretation of the concept of “substantial” in 


ese ‘ 
Mr. Burns. Do you approve of the interpretation of the Standard 


( alifornia ease ¢ 
Mi EFLEBOWER. I do. 
Mi 


yYURNS. Well, there have been two different interpretations ot 
: that it means a quantitative amount of trade in terms 

. The other, that you have to look at the market conditions. 

hich do you support ( 

Mir. Hertenower. If 1 may restate what I understand this to mean, 
it is whether you look at the seller having an absolutely significant 
volume, or whether you look at this volume percentagewise as being 
substantial. 

Obviously. we ai 


aa 
oe 


‘e concerned with percentagewise substantial. That 
. I think, clear. The question is whether we also look at the absolute. 
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i 
SUI Mi MIT! ~ ANTITRUS vp Monor 
rik COMMITTEE ON ley 
I] 
1 
LLer ( } to re { ( 
Senate Office Building, S Ilarley M. Kilge 
Present: Senator Kilgore. 
\ » PI t: Joseph W. Bur chief « , ‘ \I o 
O iltant 
Tha LTR The co tiee wil Wet riley 
ihe CHAIRMAN, ie committee will come to order. 
Loday v have Mr. Wa ter Adams, associate prot 
oan State University. I believe that vou 1 
}> pe nted by the Attorney General ? 


[T[ATEMENT OF WALTER ADAMS, ASSOCIATE PROFESSOR, ECO- 
NOMICS DEPARTMENT, MICHIGAN STATE UNIVERSITY 


Vi \DAMS. Ye ,sir, Mi Chairman. 
(HAIRMAN. You havea prepared statement 


Mr. Apams. Yes; I will proceed with that 


Che CHairmMAN. You ean do that, and comment on it, do 
Mr. Apams. I will proceed with it, and then be ope 


Che CHairkMan. All meht, you may proceed. 
| LDAMS. My hame Walter Adan 7. l Mh an a Ul ! pat 


of economies at Michigan State University and 
vnell Committee To Study the Antitrust La’ [ appe er 
at the invitation of your dist neu shed } 
ipl \ ite citizen. 
\t your request I shall confine myself primaril of 
discrimination and fair trade, and then mak« fi 
rks about the mor opoly prol iem. 
The CHarrMan. The reason for asking you to confine your remat 
ertain phases is that we may want you to testify about t | 
| Sal { 


‘later. Weare trying to keep this testimony in blo 
eport when it comes out will get all of the testimony, f 
; matter in one croup of testimony, and we willl get all « 


ergvers ll another group. 
Mr. Apams. I understand that, Mr. Chairman, but I think t 
remarks on the monopoly problem generally are ind ted oward 
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end oO] Vv testimony. And I might say that I have a bombshell t: 
duce that is not in the prepared statement. 
Phe Coainrman. Allright, you may proceed 
Vir. Apbams. With respect to price discrimination, a great hue and 
d about the o-called soft competition alleged], 


ot yy the Robimson-Patman Act. The eritics of the act con 
that uniform pt s do not make for hard competition, that in 
perfect rkets a rigid price structure can be undermined only 
mination, that powerful buyers must therefore 


Lyall Ory discounts from powerful sellers 
{ V can pass these economies on to COnNSUMEeLS in the form 
! Phe Robinson-Patman Act, it is said, demands uni 
ndon soft competition, whereas the Sherman 


\ UPA lowe) price and henee fosters hard competition 
I hso Patmia Act, in this view, 1s incompatible with the 
ntith { philosophy embodied in the Sherman Act. 
not subscribe to these views. I have seen little, if any persua 
enc t regular, persistent, and systematic price discrimi 
( ect wi ul lieve effective competition. 
cn 7 ‘contrary, much of the evidence points the other way. With 
rimination by powerful sellers, you may recall 
ey TOO e which involved special eut price deals offered 


I : (rene ral Foods in the western territory. The 
RTC under the urmanship of Mr. Howrey decided this classic 


( ri ti iS¢ n favor of General Foods. But the dissenting 
( Ot Con ssioner Mead is noteworthy. Said Mr. Mead: 
Gq | nt seller, encountered a degree of competition on 
( eritic is Vitalized by any one or more of the following 
| ‘ J ing quality; or (3) better selling methods. 
( I t “deal” offer which was in fact a price reductior 
| is ¢ ively on the field of battle and compete wit 
Ts this “deal” available to all of its customers? 
| ( choice by General Foods for hard and fair com 
n | n ¢ Foods and the small business competitors But 
G : d » choose It chose instead to have its Customers in 
e « r st ons of the country, who did not enjoy the fruits resulting from 
n | the all competitors, to be charged higher prices so that 
CG : : 


war chest to beat down the small-business ¢com- 


The CHAIRMAN \ctua ly. what happens there is that where you 


rel toa reo rice d rimil ition, the other sections, outside of 
{ t region, really pay for the fioht by increased prices, is that not 


Mir. Apa Phat is absolutely correct, Mr. Chairman. This is 
ty] f price discrimination technique that was employed 
Pold Standare Oil trust prior to 1911. 
Phe CHarrman. That is what I was going to ask you about. 
Mr. Apams. As a matter of fact, one may wonder why General 
Foods employed so unsophisticated a monopoly technique to achieve 


oO! opoly end ° 


lor General Foods it was soft competition. For the small competitors it was 


ir compet 


(Under this system the small local area businessman cannot compete on even 
approximately equal terms with the nationwide distributor. The large corpo 
ration can play its area pricing pattern like a piano. It can crush small busi- 
the latter appears and charge the tariff to its other 


ness competition wherever 
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he Goliath It is calamitous for small business, the little Davids. 
; aes : : 
The Cuatrman. The very thing you point out there of a nationwide 
roposition divided nto areas, histori lly, is not the bu Iding up 


( 
iat pattern really the basic cause of the original Sherman Act 4 lr 


| 
otner words, prior to that time, companies just had a regional area 
at they served and manufactured in, and there were companies 
ittered all over the cow ury and gradually when they became natiol 
de, then that pattern started developing and brought about the 
ventual enactment of the Sherman Act to prevent that very thing 
Mr. Apams. I would agree with that. However, I would add 


Phe CHarrRMAN. You see, prior to 1890, big merger activities started 


“Al ad built u »ytosuch a degree that by LS9O something had to be done. 


Mr. ApbaAms. Mr. Chairman, I would Sia) that the Clayton Act 


so than the Sherman Act. wa aesioned to deal With that 


Che CHatmrmM an. | know the Clayton Act is, but it got the country te 


KING about the danger of that situation. 
Mr. Apams. Well, it was our experience in prosecuting the Ame) 


Tobacco Co. and the Standard Oil Co. in 191] unde the Shermay 


The CuarrmMan. That started the Clayton Act? 
Mr. Apams. That started Congress thinking 


about measures to 

prevent practi es such as price discrimination. Congress in 1914 in 
ne the Clayton Act tmed to prevent monopoly in the ud, to 
event 10 in its neiprencey, hat was the purpose Oot the antl price 


mination laws, 


I he It wide dis butor ¢ egaily ise this ea | e dais il 
il izalnst IS SMALL ¢ 1x rs, he is anothe | erful weapon i 
his arsenal which includes mass production, nationwide advertising, larg 
resources, research facilities, and many others. Should a large distrib 
eceive a price subsidy from other areas of the country in order to compete 
ew small competitors on the west coast? Again 1 ask, is that hard 


competition—for General Foods? 
With respect Lo discriminatory discounts obtained by powerful 
ivers, the story is pretty much the same. Thus Professors Dirlan 
| Kahn, in their careful study of the A. & P. case, found that 
\. & P. was not ve 


wert oligopolist supp ~ notably 1 a. Ss i?) real. ma bDisen 


\ successful in vetting price concessions trom 
: I 


‘ 


ompat ies. The evidence. according to Dirlam and Kahn. does not i 

‘ate that it ever tried to bargain for concessions from the highly 
oncentrated producers of evaporat “ milk. W here l did vel cy 
riminatory discounts from oligopolists like the milk distributors o 

Butfalo, New York City, St. Louis, and Chicago, A. & P. kept them top 

secret and apparently did not pass them along to the consuming public 

More typically, the company got concessions not from strong but 

from weak suppliers the canners, the fruit and vegetable growers, an¢ 

: shippers who are too numerous and too unorganized to exploit any 

body. 

Here too, however, there is no telling whether the concessions act 


ally resulted in veneral price reductions. As Dirlam and Kahn ob 





da calamitous lmpace 


sone Way oft undermil In 


compe tition, 


ts § perficial 
Act in 


\ 
] 
the one |] 


wand, and then 
method of competition 


the ul 
hich, controlling the market, 
ndent producer is engaged in a business 
prices at his peril—the peril that, if he 


not buy, or if » article is nevertheless 


an independent producer in 
he pays the i asl 


mpared with 


*, the price of a staple a 


voluntarily. He pays 


article reprinted at tne 


erved in the June 1955 issue of the 
is not the onl means of etle tuating 


Forward vertical Integration, which en- 


ell directly to the consumer through his 
door-to-door sales organization, or his own 


1 


manufacturer the unchallenged legal 


rer can market his product through 
isignment, thus retaining title to his woods 


-consumer, 





Ir. Chairman 


compet it 


Qn 
AIRMAN, 


VE 
MIS Th: 
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» you may proceed. 
tead of repealing the fair-trade laws, I would ex 
d open competition” proviso to other forms of resale 
Specifically I would recommend that section 2 
be amended to read that: 
s| pI nt ¢ ller from selecting his own cus 
s] lat his goo ar ree and open competition 


general class 
stands, it says: 


prevent a 


ional proviso. 
on-law right of refusal to deal should be 
y 


ho rye subject to ell tive competition, It 


irms with dominant or preponderant market 
right to “squeeze” small-business men with 


om they play the dual role of supplier and competitor. 
rthe large stee] companies in time 

e or war emergency, are what I have in 

small fabricator by a simple refusal to 

have that rioht only if they could how 


free and open competition, that they, AS Sé llers, 


etive discipline of the competitive market 
e had a situation of that kind immediately after 


‘1, with the small fabricators in many cases forced 


ints or to unk them because they could not vet 


ee 


Mr. Apams. That has nothing to do with the efficiency of those small 
inp! tors, It ~ mply their inability to vet a vitally needed ritw 


material to keep their plants going. 
Sil larly, the “free and open competition” proviso should be eX 


! dled to limit the sweep ot agency and del credere ageney arrancve 


other words, instead of attacking the fair-trade laws, I would 
hat the fair-trade laws offer the consumer some protection. They 
free and open compe tition proviso, but these other arrange- 

Ss, the refusal to deal. the agency system, the del credere agency 
ngement, do not offer similar protection. So before we tinker 
cle law S I \ ould extend the free and open competition 
her arrangements that can be used to effecuate retail 


e say just a few words about the monopoly prob 
lously we need more and better enforcement of 
lally the Antimerger Act of 1950. But that is 

t instill in every branch of Government a com 
» that legislative, administrative, and regulatory 
- n lue reg rd for the ideals and coals of the 
snermal Act. 
As Professor Gray and I point out in a forthcoming book, Monopoly 

! An i . The ( 101 rnment as Promoter. to be published in October 
by the Maemillan Co., the fact is that the current concentration level 
not be explained simply in terms of technological or economic im 
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pernatives, private Conspiracies, Or mol opolistie merevers., \lor opoly 
not the result of spontaneous veneration or natul il select on. 
The Cnamman. Is it not a fact that Government buying tends t 


rease monopoly if not caretu ly handled 4 
Mr. Apams. That is absolutely true. Procurement s one otf t 
ays 


The Cuatruwan. Because the Government is the biggest buvet 
ie United States. 
\ir. ADAMs. It accounts for one-sixth of the g Oss hatlo il pro 
Phat isa powerful influence in our economy. . 
Phe Cuarmman. And if that is not done on i competitive level, t 
a serious threat to the economy: is that not right 4 
Mr. Apbams. That is absolutely true 


\lononoly is often the outgrowth of unwise, di rimmatorv. pl 


ve-creating vovernmental measures which throttle competition a 
et opportunity It is the concomitant of unimaginative, short 
ited, or corrupt exercise of governmental power. Govern 
dV IS, MN Many mistances, a promote! ot MONnOpoly. 
It freque ly puts tovether the very powel blo¢ = W lh thre 


taut oritie are late) c tilled upon to break asul der. 


\. lL beheve ther s too much Government reg lation 
e industries which should best be left to the discipline of the 
mpetitive market. | 
For example, I think the trucking industry should be deregulat 
With. It should be treed from the sti mMeulat on by regulat O 


sted on it by the ICC. Phisis n industry which, according to most 
jomists, is no public utility ind which requires no artificial limita 

ons on the freedom of entry. 

Similarl 6 I believe that the ¢ A B’s power to erush competitlo mal 
protect the entrenched position of the “grandfather” carriers Sho 


e severely circumscribed. As vou know. the CAB has recently pro 
. } . 


ounced a death sentence on North American Airlines, the largest no 
Kea passengel line in the country the company WV hich has mnovated 


r coach and whose o1 ly crime, according to one of its offic ais, Was 


ly ne too many people too regul irly too safely at too low a pi ee, 
, It this committee wiahts al agenda for action f if wants to strike 
elfective blow ior competitiol here, it seems to me. a good start 
oO place. 
Not only should the death sentence walnst North Amertean be r 
KE |. but the company should be allowed to enter the airline industry 
ona permanent basis, so that it could | ring its avi imiec and progr 
| } 


ve brand of competition to this expanding field. 
The Cuatman. Then you feel that tl 


/ 


ie o-calles  orandtfat er? 
e Impedes competitior 
Mr. Apams. It certainly does, Mr. Chairman. 
Phe CharrmmMan. That is true not only in the airlines, but it appli 
all kinds of transportation / To 
Mr. Apams. It surelv does. I have here a number of ads that | 
\ ld like to have n serted n the committee files. I will identi 
them. They appeared in the Washington Post and Times Tl 
Friday, August 19, 1955, August 22,1955, and August 15,1955. ‘T 
ire ads, that is. full-page ads placed by American Airlines, TWA, 
United. 
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| trie elves tell of the oreatest development in Ail 
( e the Wi ott brothers. Lhe three largest airline 
( ha illy cut their rates to the same level as Nort 





(AIRMAN. In other words, they have come to alr-coach service 
Vr. \I Ms | ictly. You see, there used to be a ditlerentia 


the regular airlines and the nonskeds and the regular airline 
rate higher than the nonskeds. Now, finally, Nort] 
\ petition wa o etfective that it forced the regula 






{ 
r rates 


\\ il the re ird which North American vets for this kind ot 


lowered rates for the consumer? It is going 





come Septeniber | of this year, 






the CHATR) A i] ve vou ever investi: ited or looked Into the 









\ \ M What do vou mean by that. Mr. Chairman ? 


OU KNOW, t] ey sel] travel insuran eC 


! ( I L ce ot know whether it has « hanged, but at on 
time vou e t vet surance on a nonsked line. 
ahaa oe ae 
Mr. Apams. Tha not the only handicap under which the non- 


a chart red plane only 








\ \pams. Yes: as I say, Mr. Chairman, that is not the only 








( imuan, The point I am getting at is that the insurances 
sare a wently getting into the picture. 
1 \DAMS here is no question about it. 
) point up the Government’s responsibility in this situation. 
I | Ul en eds: they do not get a penny in subsidy from the 
(y ( { ereas Thi reoulal air Carriers, ot course, are Subd 





. bid to carry the United States mails at some 
i { Ll OW Ost. lf that contract had to be awarded by com 
pel ( ia r, ( onskeds would have votten the contract, but 
1 Or I YGAD il noe Mir. Summe rfield and his Post Oflice 
Department are @lving the contract in truly monopolistic fashion to 








thie jor all ( ind pay @ more for it. 
\ Hod \ invthing about it. Coneress sits by, while this 










culatory age cy, which is one of the most 
In Washineton. strangles competition that 





{ ally we say. “Well, competition is disappearing in America.” 
Whv / ES \ e you have got to be big in orc r to be efficient 
Well, here is an outht that wants to compete, but Uncle Sam says, 


0 \ ot compete, We W lI not olve you a certificate of 


(nd without that certifie: te of convenience and necessity you cannot 







This is a throwback to the time of the Tudors and Stuarts in Ene 


ai 
needed “grants of privilege” from the Crown in order 
to conduct vour business as you saw het. 





Se 


not think that it ild unde 


oning of (met can 


as we have know t: that hieve the same tech 


ical eflicleney, given 


al comprene 
tu 


re program in some industries; we can 
ey as inthe absence of such 


dissolutior 
ne’ a program, 1f not more. 
I always like to refer to the steel industry as an CXR 
! vertically integrated plant complexes. ne 1s 
completely integrated steel] pl 


int. 
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tates Steel plant at Gary, Ind., is bigger than the 


National Steel, the total operation ot Jones & 


Jones & Laughlin and National Steel are big 
‘nt, Why cannot the Gary plant, fully integrated 
own feet ¢ Why must it be part of the industrial 
e Nation, with headquarters at 70 Broadway, New 


vhat extent is United States Steel’s size moti 
achieve efficiency 4 Could you not have as much 
plant complex, and the Birmingham, Ala., plant 


Pittsburgh plant complex were to stand on thei 


he Salt Lake City plant, also. 

‘va Steel is certainly a big one. 

mwas not as to the economic desirability but 
statute. 
tement, let us enforce section 2 of the Sher- 


it section is adequate to neutralize oligopoly 


n from your experience as an economist, 


1 


cases that have been presented to the 

tatute has been considered by the courts 

ther there is any doubt as to its adequacy. 

a pretty touch question. Mr. Burns. | 

‘ord, certainly, dissolution, cdivorcement, di- 

a favorite remedy with our courts. Legally, 
Id use the triple-D remedy as it is called. There 
court’s power to use dissolution, divorcement, 
re mm mor opoly cases. They have done so in some Cases. 
ik thev have rone far enough. J think they could FO 

} ave, If the V do. then no additional legislation 
necessary In other words, T think we ean go a lone 

vigorous enlightened enforcement of section 2, but perhaps 


t} 


‘ 


‘onger indication of congressional will on this subject is needed. 
he Coneress has to speak again and make its will known, not 
foreement agency, or agencies, but to the courts. 
again. | despair when I think of how the executive branch 
he Government enforces those laws which it has at its command. 
Take the Antimerger Act of 1950. That is a recent pronouncement 
(Congress in this field. 
stice Department done with section 7, as amended, 
What has the Federal Trade Commission, under 
Howrey. done? Will Mr. Howrey’s departure 
Trade Commission signal a change in the enforce- 
[ do not know. JT certainly hope so. 
» tremendous rash of mergers—and we have so many 
some newspapers have created a new 
on the financial section. JI think that is a 
\is is certainly a lively topic. 
is A vood move, provided he brings it to the 


\pams 


right. 
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. 


If | may continue, with this tremendous rash of mergers, 
Burns, the Federal Trade Commission to date has been able to 
ly three cases to prosecute. It seems to me, on just supert 

pection, there should have been more than three antinu roe 
ould have been brought at this time when we are witnes 
Oo | vel movements in the history of the | nited } 


Now, some people say, “Well, mergers today are not as 


1 
e blooest mer 


Ve had | bigver merger movement back ih) the twentie 
(| istill bigger movement back in the 1890's.” 
| rue er ueh, but. you see, the index oft concentration wit 
irt today 1s so hh oh that the merger movement wot 
tremendous proportion to show up even a little bit on 
Mr. Br RNS. Well, even if the enforcement ageli les and 
ive break on mergers as of today, would we not 
with the oligopoly ‘situat on that 
) 


t\ 


troub 
Robinson-Patman Act ? 


that is true. Of course, VOU Can 


e which makes hecessary thie 


substantial or dominant market power by 
the She rman A Ue There are alternatives. 
proach wil h is always open to vou, You 


es WhO enyoy monopoly or Ol1g@o} 
a COMpany that enjoys al monopoly, 


does, does not have the right of re 


the tele phone Colipany vpecause of its spec al hii 


ypserve aby ind all con ers on an equal basi 


Now, questiol + Lf the telephone company cdloes ho 


elect its own customers, so to speak, if it do 
t of refusal to deal, why should an oligopol st 
al to deal # Why should Aleoa, fon example, be 
vou. fabricator A, will receive some aluminun 
. Weare hot Going to deal with vou.” 
other words, Aleoa, limited only by such con petit 
Reynold ity afford, KR the right to determ e 
ibricator will live, and which little fabricator will die. 
| think that is excessive power in the hands of any private par 


ould hesitate to entrust hat kind of power even to the l 
States Government. 
\Ir. BuRNs t vou are now discussing what shou 
| ‘poheyv, : 
Mir. Apams. 
] 


‘ 1’ ' 
’ Ly RNS, > 4 sted | tu Ing@ the ta 


VOU nol feel thint 


Mir. 


na 


h was necesarv in World War I and World Wa 


Leora irried on A 1 result rf the Korean tre e. hin 


buted to a certain amount to the building up ¢ f certa 


4 


it tive expel ~t of others 
Apams. That is absolutely rrect. Mr. Chairman. 
HARMAN. LI am thinking of FF; 





LAWS 


at just the big companies got all of tl 
steel companies got none, General Motors 

fd. I th nk possibly with a lot of Gover 
plants did, the only tank transmission plan 
at later it controlled the tank market whe 
were made for all manufacturers 
t vot so that other companies cou} 

therefore, could not build tank 
uite correct. Mr. Chairman. Ae@ain you poll 
nt. through the exercise of its powers, tu il] 
il on of monopoly. . 
ited amort ZATION 


e peen committed, the secretary the I 


e¢ 


lv savs. “We ought to put an end 


have gotten their shar 4 And how 
im until the next time. 

lerated amortization programs 
that the Government is under 
he expansion ot the bia compat 


ote more competition by | wild 


ent builds its own plants, as in the case | 
World War II, who does it sell that plant te 
lo the b ooest stee] company 1m the country, 
itive bids on that plant, but the Government 
on to the lareest steel company 

ver, the law suid that the sale of that pla 

that WoO ld not tend tO promote monopoly. 
And Attornev General Tom Clar! 
competition or promote monopoly 


he was promoted to the SsuD 


ma nol 
Brownell pulled at 
r plants, 
on sold 100 percent of butyl capacity to one 
mdard Onl Company of New Jersey. And Mi 
Inpanving opimion, stated, “I certify that this 
petition and prevent monopoly.” 
vonder if you realize the plac buty] take s 
only rubber product we have that is completely 
tmospherie penetration. Therefore, you have to ust 
beless casings, as well as to make your inner tubes. 
hat is right. 


(nd also Was masks and everything else of that 


ur Attorney General, supposedly enforcing anti 
at the sale of 100 percent of this buty] capacity to 
erve to promote competition. 





\DAMS 
( RM 


LDAMS. 


‘ved in entoreine tl law. 


1i@ CHAIRMAN. Well. | 


I 


Mr. Anams. Mr. Howrey spends most of his time maki 
gainst the Miller-Tydings Act and the McGuire Act 

F he Robinson Patman Act. which was ent 
‘acle ( OmMmMISssio1 
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t I would like to eall administrative subversio 
ntent. And I think, wate hing the performance of 
illed independent regulatory agencies in the past, 
d to recommend that independent regulatory age 

hed and transferred to the executive br: inch of 

‘re they are directly re sponsib le to Cor lgTess, am 

\ illed to: account for the ir actions. 
HAIRMAN. They are in the executive department, but they 
rable only directly to the President. 
Well, Congress appropriates their funds, and the Pres! 
isionally dictate to independent regulatory 


at sense the regulatory commissions are inde 
are not responsible to the Congress, if they 
to the President, who are they answer 


he regulatees have wound up doing the regu 
» industry to be regulated that actually contro 
ae 
suming that no changes in industry struectur 
future, would it not then be correct to say that 
ll constitute an important way of stimulat 
markets characterized by dominance of relatively 


l, it is one Way, but I do not think it is the desirable 
ination is the monopolistic Way ot vetting limited 


for example, wants to compete—if it wants t 
on, it can do so rather easily. It can announce: 
e board, a price cut that will apply in New ine 
as well as on the Pacific coast, but what does 
ular area of the country. It picks the west 
some competition. It lowers its price there, eli 
hess competition, and once the cniaiekiiies 
Foods again is free to ra Lise prices 
tilacy, Mr. Burns, in this notion of a good-fait] 
lly low pi ce ofa competitor, 
ise that loophole Hh the Robinson-Patman Act 
ion wherever it rears its ugly head, and once that 
nated by the eood faith meeting of competition, 


In other words, Mr. Adams, a pri ice cut to meet 
if it cdloes stifle competition, is of no beneficial 
who are going eventually to pay for it in still 


1 
| 


That srig it. In other words. we must judge any action 

community on the basis of effect rather than intent. 

ling to erant eood faith to any businessman, to any citizen. 

sman is very — = it is to make a profit, 

tries to rn it in most cases in legal ways. If you permit 

o discriminate, he will iicabing ate In price, but if you bar that 

door he will compete in some other way in order to enhance his protit 
pos tion. 
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STUDY ()} 


une to look to 

fa partie 

lessen competitor 
wer to that questiol 
And Lam in favor 


Robinson-Pat 


{ 
Mr. 
dustry str re, and the lack of court decisions o1 
Robinson-Patman Act is essential to prevent a 
o of competit nand tendency to create monopoly 
Mr. Apams. That is right, Mr. Burns. You see 
ittee spoke hard mpetition language when t 
Pobimson-Patman Act. bu nen they came tot 
| { ire remedy under the Shermat 
departed irom the concept ot compet ( 
janie | 


} 
1? Cd 


elevers In hard compe 


section 


- othice for 


nswer To the q 


Nia 
Vou! 
Phe ( 
Mir. Apams. 


roceecdt in t le OPpos te adirectiol 
i 


Instead of giving the Commissioners life tenure, 


em any tenure at all. | t] ink | would do away 


mmmissions, by and large, and put them in the executiy 
The CHarrmman. Let me explain. If you knew how e: ; 
ireh the records of al Federal judge before he IS col firmed in 


committee, and then compare that to the confirmation of the 


ommis mners, | think you would find a vastly (I ferent piel 
ere. It is a pretty hard 1ob to get the Judiciary (‘ommittee 





as 


\ i ttit 
in doa 
SUpervis 


ittle compat 


very 
he b oO fellow.” 


have to wure 


] 1 
‘TO DICK up the te 


) trucks and LO,OOO tar ks.” 


| ot do that type of busu CSS, but in Dr) 
reer men who do their OUVINe for them 


Worl 


wna who are picked for their expe 
he JOD. 

a fascinating suggestion, and I certainly will 

would not want to comment on it right how. 


that from my study of the regulatory -—— 
lam probably eoing to hear from some of 
rvestion, but it is not the first time I 


‘ 


hat sug 





as vou | 
competitio YOrolils. 


‘competes against Gene} 


‘ hat e ough to satistv us? Does that 
et a competitive industry sti 


mea 
ructure’ I do not know. 
Mr. Burns. As a matter of policy, do vou b 


should be injurv to competitors or Injury to competil Ol 
Mr. Apams. It seems to me that the only meaningful 


othe loss ot co npet tion 1s hy looking nut 
asa result ot a adiscripl hatory price, 


eve 


the segme! 
LAT, 1S 
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Let e ¢ ty] e ¢ That. You cannot have competition withe 
comp tors, Phat seems a self-evident proposition. There 
fore, if your price discrimination results in the loss of a substantial 


mber of competitors, competitors who account for a substantia 


eginent of the market, you will have a substantial lessening Ot 











it the essence of competition that some com 
1 be nyu qasa result of the competition 7? 
Mr. Apams. That is right. 


Mr. Burns. Well, how do we solve that dilemma of determining 


1@ injurv is the result of competition in the sense of bene 
( ONsuMmer Or Is simply mnjury to the competitor without 
nto col leration the effect on the consumer ? 


Mr. Apams. Mr. Burns, I think the dilemma is a superficial one. 
['nder section 2 (a) of the act. there is an absolute defense. If vou 
il how that ad a mil ation in price is based ona saving in cost, 
{ more efficient operati Nn. that is an absolute defense to a 
arge of price discrimination, even if the effect is to substantially 
lessen competition. , 
It seems to me that is all the protection the consumer needs. We 
ive to be afraid of any law penalizing efficiency, and as long as the 
Robinson-Patman Act has this cost defense, 1t does not penalize 





Mr. Burns. In the case of functional discounts, suppose that a 
imnutacturer sell norm ally only to wholesalers in certain definite 
quantities. say carlots. Then if a large retailer buys directly from 
the manufacturer in the same oui ities, should he pay the same price 
i a wholesalet ¢ 

“Mr. ADAMS. 7 he functional discounts are made equally available to 
any and all comers on a nondiseriminatory basis? 

The CHatrrMan. He can certainly, without disrupting it, sell to 
hat buver ata price which would reflect his savings by reason of 
selling in a carload lot ? 

Mr. Apams. That is right. 

The Crairman. Under the Robinson-Patman Act, he would have 
i right to do that? 

Mr. Apams. That is right ; quite right. 
The Crarmman. Because definitely the loading out of the material 
part of the cost. 

Mr. Apams. That isright,surely. Iagree with that, Mr. Chairman. 

The Cramman. Go ahead. 

Mr. Burns. Traditionally, have wholesale prices been based solely 
upon actual cost differences of delivery to wholesalers as distinguished 
from delivery to retailers, or have the vy taken into account some mar- 
gin of profit considered to be due to the wholesalers for performing 
a particular function in distribution ? 

Mr. Apams. It is the latter, I believe. 

Mr. Burns. Then do you believe that a functional discount to a 
true wholesaler which goes beyond the cost differential in shipping 
to him, as distinguished from ship ping to customers, retail customers, 
and also the cost of warehousing, et cetera, which would go with whole- 
saling, should be changed as constituting a discrimination in price 
beyond what is justified by cost savings? 

















Apams. That \ 

ink I followed it. 

Burns. I will rephrase it. 

(DAMS, 1] mi@ht. 
Pe 

Sa alta 

neg throug! a 
CustTOIn, that 
inrelated to : 


PeECOTLLILE 


t y 
»> iv 


\Ir. ina VIS, 
\Ir. Burns. 


accurel 


proper cost ditterentia 


. ! l } Loft justifvi 
ae a I os 
a oreat dea uit 1 application of the 
Apams. That mite right. But vou see, hs, 
Patman Act Is 1 the best of all possible lay S. issentially 
i. reowulatoryv statute. a statute desioened to curb the exereise of 


nopoly power which s been allowed to remain undisturbed. 
ne Robinson Patman Act 1s reoulatory n the same sense as \ 
e utility laws are reoulatory. ‘They concede the existence of 


irket power and the sav. “W ere do we go fron ere Llov “I il] 
{ be exercised 2” 


l 
The Sherman Act, by contrast, is a prohibitory statute, tr 


} t 7 \\ 
l j é PaOwwe 


revent the very power concentrations which make the Rob 


man Let a necessity. Phat IS. 1f Vou Want to «ae } ivy Wii the 
egulatory aspects of the Robinson-Patman Act, I am with vou on one 


dition, if vou eliminate the } inopoly powell which cat 


otentially abused and which has been abused in the past. The 
Kobinson-Patman Act crew out of concrete experience This 


( arn ehair, academic, abstract thinking. There were certa 
ibuses which the Robinson-Patman Act was designed to remedy, and 
[ t] ik they were serious abuses, and I do not think we ean St SAV. 


iin 
“Well, we are not going to enforce the Sherman Act too vigorously: 


we are not going to disturb market power very much, ind at the sa ie 


me we w 1] olive the possess - ot oreat market power 1 lin ited ais 
retion as to the ki 


nad ot pl cing policy he is to purst a.” 
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at The regulatory statute 1s an unhappy 


bitory statute has not been properly en 

th the statute as it is now on the books, 

letermine what if anything should be done about +t 

il with the problem of a buyer who acts both as a 

i retailer? Should he get any discount on the part of 
hich he sells directly to the consumer ¢ 

preter not to comment on that. I am not sufliciently 


Peoncrete Cises that would enable me to answer that 


the type of situation which was raised in the 


case, 


you are not prepared to comment on that ? 
not prepared to comment on that aspect of it. 
ndard of Indiana tried to use the cost justification 
DINSO! Patman Act and they were unsuccessful : 
that their discount was justified by saving in 
int that they switched to the 2 (b) defense, and 


rec ommendations as I have on the Robinson 

iv leave section 2 (a) as it stands. Some work 

I. of , in determining just what are the proper standards 
} applying the cost-justification proviso. 


section 2 (b) is concerned, | would amend section Z (b) 
ng it in conformity with section 2 (a). That is, 1 would 
support the Kefauver amendment, making the good-faith meeting of 
in absolute defense unless the effect thereof is to sub 

sen competition and create a monopoly. 
On that Kefauver bill, if there is no tendency to create 
l opoly or substantially lessen competition, then there could not 
vy detense as the act is now worded: so the vood-faith defense 

ild not appear; 1s that not so? 
Mr. ADams. Say that again. 

Mr. Burns. The whole test of the act is that there should be injury, 


] 


a substantial lessening of competition, and a tendency to create a 


DIONOPOLy ( 


Mir. ApaAms. That is rioht. 
Mr. Burns. Now, the way the Supreme Court interpreted that 
at even though the price differential or discrimination 
substantially lessen competition, if the price differential was 
ade in good faith, then that was the defense ? 

Mr. Apams. That is right. 

Mr. Burns. Now, if you take away the element of whether or not 
there is substantial lessening of competition, then there is nothing left 
to the statute to which the good faith should be applied; is that not 
SO 4 

Mr. Apams. Well, let us put it this way. It would severely circum- 

h defense, and that is exactly my intent, because 
I do not think the good-faith proviso has any place in the Robinson- 
Patman Act. 


scribe the good-fait 





nien Is requ rec by 
\ir. Apams 


Mr. Burns. 
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some suet stions along those lines, but noth 
“repeal the thing’ has come to my attention. 
ds, treat them just as we treat the farn 


ith respect to sections 2 (d) and 2 (@), would 


ype of detense as to businessmen charged W ith 
(d) and (e) as provided under sections 2% (a 


a). Now, with respect to section 2 (f), in 

i case, the Supreme Court held that a buyer is 

2 (f) unless it can be shown that he knew that he 

x the benefit of a price lower than that charged his com 

id that the price differential was not justified by cost saving 
o to the seller from the transaction. 

ado you appraise the economic eifect of this interpretation ol 

f)¢ And would you recommend any change in the law on this 
point ¢ / 

\Lr. ADAM I iT puts an impossible burden Ol) the enforcement 

agency, and obviously if this interpretation stands, 2 (f) is a nullity. 

Mr. Burns. But as a matter of experience, and looking at 
i Whole, doesn't it place a burden on a purchaser to know 
1] 


to have the responsibility of showing that this price differential 


tire industry is doing, or what other buyers are getting 

is not justified by cost savings 4 

Mr. Apams. Again, this is a balancing of values. Obviously, the 
Robinson-Patman Act imposes certain burdens on buyers and on 
seller ‘ These are the unpleasant facts of life. But what are the 
alternatives / 

Phe CHairMAN. Let us suspend for a moment. 

short recess. ) 

Phe CiarmMan. We will resume. 

Mr. Apams. With reference to the Automatic Canteen case, 
not think the FTC in that case tried to lmpose an impossible burden of 
proof, because here we did not have a defendant who in good faith went 
out and tried to ascertain whether it was receiving a discriminatory 
clisk ount. Ilere Was a conipany which, like A, & Le flagrantly went 
out and used coercive tactics to obtain discriminatory discounts. The 
company knew very well exactly what it was doing. 

Now, I do not know whether this burden of proof may be unreason 
able if extended to all businessmen generally, but certainly in the 
\utomatic Canteen case, it seems to me this was not an impossible 
burden of proof for the defendant. That is, 1 think if a defendant 
tries to ascertain and takes reasonable measures to ascertain whether 
or not he is receiving a discriminatory discount, that is one thing. But 
Automatic Canteen used coercive tactics to obtain that discount. 

So Leannot go along with that decision. 

Mr. Burns. Would that not, then, be a question of the appraisal of 
the evidence / 

If it was simply a question of appraising the evidence and the evi 
dence indicated that he buyer coerced the seller into eiving him al 
price differential, would that not constitute sufficient evidence of 


knowledge / 
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Mr. Apbams. Well, that would « hiy appeal 
Chat is, all the act ealls for here is that the buyer k: 
na certainly it seems 1f Automatic Canteen coerce 

intine these discriminatory discounts. it mu 

ey were discriminatory. , 

Mr. Burns. That would be a question of ev! 
ree W ith the rule of the Supreme ¢ ourt that 

tion (ft) unless It can SHOW threat he 

e differential unjustified by cost say 

Mir. Apams. Well 

Mr. Li 


\ Burns. In ever 
Mir. ApAms. Yes. 
Mir. Burns. Bui 


ims. Well. LI dor 


Ot v2 ! hhpos 


larket piace, It 
titor and the wiopts 
il] well what the effect 


onomic etfect Is concerned, Isa 


ets your I val standards of proor, whethe 


hat two fellows vet togethe radar Lb de 
d terms of sale, 1 don’t know. But 

vould sa that nly the Staley case Involved 
e econoni ense. a idl certa nly vave vou the etfects of 

Vir. Burns. Well, in that case if was prosecuted 
Robinson-Patman Act, and it was held that there was 
ation based on the use of a basing point system. 

Mr. (DAMS. Yes. 

Mr. Burns. Now, from the standpoint of stimulatins 
ehavior, which type of pricing system would you co 
lesirable: (1) Some basing-point system; (2) industrywide 
equalization: (3) compulsory f. o. b. S\ stem: or (4) sporad ‘ 


ibsorption, or what In practice amounts to the same thing as 


with some price diserimination 4 


Mr. Apams. That is an impressive multiple choice you offer, Mr. 
Burns, but Iam not prepared to make a policy prescription that will 
old good for all industries in all circumstances for all time. Suffice 












LAWS 


\ f Ole Othe man point at issue here that wher 
oncentrated industry. if that industry is allowed 
point system, it will make parallel action o1 collusion 


t { it) I would otherwise De, 







: 1 
| ‘ cis. ould not allow a Wehiy concehltrated mMaustry 















lt teresting to note, and not much attention has been give 


ebro. elt after the Cement decision came dow) 


Supe ( rt, issued a statement int Tpreting Whit 
\ mar as Dusing point syvstenis are concerned, 
pec fe tated there that freight absorption per se is not a 
( oO r Ute wea Phi Cab a sorb freight on an isolated, sporadic 






<tematic 


| e ( H RAVAN | other words, a firm can go in and bid, shall W 
: . 


lat right! 


( mend f steel to the f. o. b., site of erection; is t 









Phe Cratmuan. That would be what you would call a sporadi 





he CHAT In that case, the purchaser would ask for such 











Phe Cramman. But as a general policy, it should not be adopted 2 





it. \\ ha | am opposed to 18 reoul il’. SVs 















a] tent price discrimination that you get under the 
point syst ~ where | know that if I sell at a given price ina 
lit hiarket, every competitol who follows the same pricing 

{ I] nutom lly match Inv prices, 


i { do not t lx n the best interests of competition. 
of course, » double-think boys have tried to tell us that f. o. 
‘ ray} i] monopoly, as they eall it. I cdo not think that 
[ think if a company really wants to get out there and com 
lower its f. 0. b. price. That is hard competition. It may 






engage in sporad freight absorption, yes, but regular, systematic, 
ersistent, predictable freight absorption, which functions as part 
r the bas r-pont ystem, I do not believe is in the best interest 













iv that a company that wants to compete ag 


essively could ] t lowe} Its T. 0. b. price ¢ 







\I ; Bur ‘ | ould assume that lowering of the f. o. b. price 
ad st enve \ mAreu ot profit even though it shipped acros 









rbed freieht the entire distance? If an east-coast 
yaLp eu Wil ompeting with a west-coast company, it would have to 
{ re Trelig! in order to have the same price as if has, 


price to what it has at its plant ¢ 
Mir. Apams. Mr. Burns, let me see if we understand each other 


( l ler an f. o. b. system, there is no freight absorption. The 
} e Tre ht. So I do not follow vour question. 
Mir. Burns. But the result is the same, because the customer is in 


ere eC what he pavs at the other end. 
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\ir. Burns. So that if an east-coast plant is competin 
west-coast plant, the customer is interested in the f. o. 
us the treioht, whether It 1s considered delivered pric e or !] 
order to get any ot that west-coast business, the east 
ld have to reduce its price below what would be nece 
tain business in the region surrounding its plant. 
Mir. Apams. That is right. 
Mr. Burns. Would it not be a tendency, then, to remain within a 
rion where it had a greater advantage freightwise and limit its 
es to that area in order to obtain the highest possible price of its 
product ? 
Mr. Apams. That is true. 
Mr. Burns. Then doesn’t that promote regional monopoly ? 
Mr. Apams. Well, if you have just one or a handful of sellers 
irticular market, the answer is “Yes.” But, of course, it would) 
t steel construction would follow the pattern of consumer demand, 
you would get more facilities erected in the high price, high prolif, 


uming areas, and that is entirely consonant with sound economi 


You do not want steel being shipped by rail from the east coast to 
west coast, or vice versa. ‘That is not in the interests of an ef 
nt operation of yvour economy Steel] 1S obviouslv ba | heavy proa 


ye 
| 


t whose transportation should be minimized, not maximized. 


It is a waste of resources to transport steel over great distance 


do in the cross-hauling under the basing-point syst: 


The CHarrman. You know, certain steel companies along t] 
Ik & Western and C. & O. railroads are getting special rates 
om tidewater in the coal cars that come over to be dumped 
T, 
In that case, the coal, however, is paving part of the ore 
iuse the coal pays the standard freight just as if they ruil 
! pty ear back. but instead they load the car with ore and o 
al rate. 
Now, what do you think of a system of that kind? 
Mr. Apams. It is obviously a discriminatory system. 
The CHarrMan. It is a discriminatory system practiced by cert 
ilroads at the present time. 
Mr. Burns. With respect to exclusive dealing arrangements, wh 
teria would you use in determining whether they should be 
tted ? ' 

Mr. Apams. Well, the same general criterion that I would aj 
enforel o most of these laws: namely, what is the effect o1 
etition ? If a small company that lacks market power wants to 1 
exclusive arrangement, or tving contract, I think that pert 

ill right. 
But if a dominant seller or a firm that has substantial market | 
ints to expand that market power by means of an exclusive arra 
ent, I would look upon it with a rather jaundiced eye. 
Mr. Burns. Then what criteria should an enforcement age) 
determining whether it should be allowed to exist in a pal 
market situation? That is, how are they going to determ 
hould be considered a dominant company ? 
\Ir. Apams. It seems to me that the Standard Stations doctrine w 
nd. We have heard a lot of fury about the quantitative substai 


67272 5D pt 


bala 
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ality rule. I think if the quantitative substantiality rule is properly 
interpreted, if it is taken to mean what Mr. Justice Frankfurther 
tended it to mean; namely, a substantial segment of the market, not 
n terms of dollars, but a percentage of the market, then I think that 
rule can be safely applied to all exclusive arrangements, and that will 
promote a competitive policy. 

Mr. Burns. That is all I have. 

The CuarrMan. Isthere anything further you have, Mr. Adams / 

Mr. Apams. No, Mr. Chairman, not this morning. 

The CHatrrmMan. Th: on you very much for coming down. 

Mr. Apams. Thank you very much for hearing me. 

The Cuairman. If you want something else put in, if you will just 
send it down, we will be glad. at a later date , to incorporate it. 

Mr. eee There is something that I would like to insert in the 
record, if I may, and that is an article by Justice Brandeis, written 
November 15, 1913, on the question of resale price maintenance. 

The CHairman. All right. 

Mr. Apams. And it is a very instructive article, indeed. 

The CHatrman. That will go in the record. 

Mr. Apams. Thank you. 

(The article by Justice Brandeis is as follows:) 


Harper’s Weekly, November 15, 1913] 
CUTTHROAT PRICES 
(By Louis D. Brandeis) 


“T cannot believe,” said Mr. Justice Holmes, “that in the long run the public 
will protit by this course, permitting knaves to cut reasonable prices for mere 
ulterior purposes of their own, and thus to impair, if not destroy, the pro- 
duction and the sale of articles which it is assumed to be desirable the people 
should he able to get.” 

Such was the dissent registered by this forward-looking judge when, 2 years 
ago, the Supreme Court of the United States declared invalid contracts by 
which a manufacturer of trademarked goods sought to prevent retailers from 
cutting the price he had established.* Shortly before, the Court had held that 
mere possession of a copyright did not give the maker of an article power to 
fix by notice the price at which it should be sold to the consumer. And now 
the Court, by a 5-to-4 decision, has applied the same rule to patented articles, 
thus dealing a third blow at the practice of retailing nationally advertised goods 
at a uniform price throughout the country.’ 

Primitive barter was a contest of wits, instead of an exchange of ascertained 
values. It was, indeed, an equation of two unknown quantities. 

Trading took its first great advance when money was adopted as the medium 
of exchange. That removed one-half of the uncertainty incident to a trade; 
but only one-half. The transaction of buying and selling remained still a con- 
test of wits. The seller still gave as little in value and got as much in money 
as he could And the law looked on at the contest, declaring solemnly and 
ominously: “Let the buyer beware.” Within ample limits the seller might legally 
lie with impunity ; and, almost without limits, he might legally deceive by silence. 
The law gave no redress because it deemed reliance upon sellers’ talk unrea- 
sonable; and not to discover for oneself the defects in an article purchased 
was ordinarily proof of negligence. A good bargain meant a transaction in 
which one person got the better of another. Trading in the “good old days” 
imposed upon the seller no obligation either to tell the truth, or to give value, 
or to treat all customers alike. But in the last generation trade morals have 
made great strides. New methods essential to doing business on a large scale 


Dr. Miles Medical Co. v. Park & Sona Co. (220 U. 8. 409). 
Bobbs Merrill Co. v. Straua (210 U. S. 339). 
8 Bauer y. O’Donnell (229 U.S. 1). 
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ere introduced. They are timesaving and labor saving and hav 


science-saving devices. 
Che greatest progress in this respect has been made in the retail trade; al d 
he first important step was the introduction of the one-price store. Phat 
minated the constant haggling about prices, and the unjust discrimination 
nong customers. But it did far more. It tended to secure fair prices; for it 
mpelled the dealer to make, deliberately, prices by which he was prepared 
stand or fall It involved a publicity of prices which invited a upa 
detail with those of competitors; and it subjected all his prices to the criti 
all his customers. But while the one-price store marked a great advance, 
did not bring the full assurance that the seller was giving value. The day's 
ice of the article offered was fixed and every customer was treated alike 
it there was still no adequate guaranty of value; both because there was 
rdinarily no recognized standard of quality for the particular article, and 
cause there was no standard price even for the article of standard quality 
Under such conditions the purchaser had still to rely for protection on his own 
men, or on the character and judgment of the retailer; and the individual 
ducer had little encouragement to establish or to maintain a reputation. 
fhe unscrupulous or unskillful dealer might be led to abandon his goods for 
heaper and inferior substitutes This ever-prevent danger led to an ever 
dening use of trademarks. Thereby the producer secured the reward for well 
loing and the consumer the desired guaranty of quality. Later the sale of trade- 
iarked goods at retail in original packages supplied a further assurance of qual- 
ty, and also the assurance that the proper quantity was delivered. The enact- 
ent of the Federal pure food law and similar State legislation strengthened 
ese guaranties, 
But the standard of value in retail trade was not fully secured until a method 
vas devised by which a uniform retail selling price was established for trade 
irked articles sold in the original package. In that way, widely extended use 
a trademarked article fostered by national advertising could create both a 
eputation for the article, and a common knowledge of its established selling 
ice or value. With the introduction of that device the evolution of the modern 
urchase became complete. The ordinary retail sale—the transaction which had 
ce been an equation of 2 unknown quantities—became an equation of 2 known 
lantities. Uncertainty in trade is eliminated by “A dollar and the Ingersoll 
watch,” or “5 cents and the Uneeda biscuits.” 


riso 


¢Cism 


THE COURT’S PROHIBITION 


Such is the one-price system to which the United States Supreme Court 

enied its sanction. The courts of Great Britain had recognized this method 
marketing goods as legal. The Supreme Court of Massachusetts had approved 
The Supreme Court of California has wholly approved it. The system was 
troduced into America many years ago, and has become widely extended. To 

andon it now would disturb many lines of business and seriously impair the 
sperity Of many concerns. 

When the United States Supreme Court denied to makers of copyrighted or 
patented goods the power to fix by notice the prices at which the goods should 
be retailed, the Court merely interpreted the patent and copyright acts and 
leclared that they do not confer any such special privilege. But when the 
hurt denied the validity of contracts for price maintenance of trademarked 
ods, it decided a very different matter. It did not rest its decision upon the 
terpretation of a statute; for there is no statute which in terms prohibits price 
\intenance, or indeed, deals directly with the subject. It did not refuse to grant 
special privilege to certain manufacturers; it denied a common right to all 
oducers. Nor does the decision of the Court proceed upon any fundamental 
technical rule of law. The decision rests upon general reasoning as to public 
icy; and that reasoning is largely from analogy. 


1yY 


THE DEMANDS OF PUBLIC POLICY 


When a court decides a case upon grounds of public policy, the judges become, 
effect, legislators. The question then involved is no longer one for lawyers 
ly. It seems fitting, therefore, to inquire whether this judicial legislation is 
ound—whether the common trade practice of maintaining the price of trade- 
marked articles has been justly condemned. And when making that inquiry we 
may well bear in mind this admonition of Sir George Jessel, a very Wise English 
1dge; 
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more than any other public policy requires, i 

and competent understanding shall have the utmos 

and that their contracts, when entered into freely and 

held sacred, and shall be enforced by courts of justice 

$s paramount publie policy to consider, that you are not 
this freedom of contract.” 


t 
l 
tT 


THE COURT'S OBJECTION 


a contract by which a producer binds a retailer 
ied selling price of his trademarked product is void; 
tition between retailers of the article and restrain 


, in a way, limit competition; but no man is bound t 
And when the same trademarked article is sold in the 
ler at a less price than by another, the producer, in etfect, 

To avoid such competition, the producer of a trade 
s it to but a single dealer in a city or town; or he estab- 
cy. No one has questioned the legal right of 
‘reate such exclusive outlets for his product. But if 
are legal, why should the individual manufacturer of 
» be prevented from establishing a marketing system under 
for distribution will sell at the same price? There is 
, between an agent who retails the article and a dealer 


onecerns the policy of maintaining a standard price for 

is simple. The village baker readily maintained the quality 

product by sale and delivery over his own counter. The great 

monopoly maintains quality and price (when it desires so to do) 

throughout the world to the individual customer from its own tank 

But for most producers the jobber and the retailer are the 
necessary means of distribution—as necessary as the railroad, the express, or the 
parce OS The Standard Oil Co. can without entering into contracts with 
dealers maintain the price through its dominant power. Shall the law discrimi- 
nate against the lesser concerns which have not that power and deny them the 
le | right to contract with dealers to accomplish a like result? For in order 
producer the ability to maintain the price of his product, 


him contract protection, when he deals through the 


‘ourt says that a contract which prevents a dealer of trade- 

cutting the established selling price, restrains trade. In 

ct restrains trade; for after one has entered into a contract, 

ing as he was before he bound himself. gut the right to 

t » trade development And it is not every contract in 

f trade, but only contracts unreasonably in restraint of trade, which 
alid. Whether a contract does unreasonably restrain trade is not to be 
letermined by abstract reasoning. Facts only can be safely relied upon to teach 
whether a trade practice is consistent with the general welfare. And abun- 
nt es that the one-price system which marks so important 
advance in the ethics of trade, has also greatly increased the efficiency of 


} 


ly for the producer, but for the dealer and the consumer as 


+ } 


experience establi 


THE PRODUCERS’ PLEA 


ng unknown goods or goods under his own name, he alone 
but when a dealer has to use somebody else’s name or 
‘to sell goods, then the owner of that name or brand has an interest 
ild be respected. The transaction is essentially one between the two 
he maker and the user. All others are middlemen or agents; for the 
is not really sold until it has been bought by the consumer. Why should 
and and render it unprofitable not only for the maker but for other 
? Why should one middleman.be allowed to indulge in a practice of 
» cutting which tends to drive the maker’s goods out of the market and in the 
nd interferes with people getting the goods at all? 











he 1 se mone Hi rt the sale partly to att t istome 

















ore; but mainly to create in ls of those customers the falst ) 
er S d wi ‘ f 
Wi W e sold up e Tay le ter! rl cu f 
tye ey It d oper! yt ( ‘ I 
I t ( ( fod Y be si | ] he 
f \ l rademarked a has bee g 
¢ ad \ ~ t Wide ( I I ite ( 
( ( 1) ¢ 
eas a “mis-leader” only when both the merits and the « d 
rt) hi 
row Cl I I I I 
I ( ] ‘ og rar re y It ( y 
fa e ked at ures I rm I f 
S é eCeLVE p i e Oo! ¢ Dt 
e¢ I he enefited | incr ed Sales, since lower prices 01 
ulate trade; that the retailer cannot be harmed, since he has cut the 
intal t dvance his own interests; that the consumer is sure be 
ot f e che t bu Ss re py fi 
I Ingersoll w h for 67 cents jures bot 
ry hecause é < ( ke he public ] ‘ é 
I e deale hi ( rdinar wie ) ( t 
! ] tl h is wort lay Such eut me 
putation of the article and V impairing reputation, lessens the de I 
ay even destroy the manufacturer’s market. A few conspicuous cut-price 
es in any market will demoralize the trade of the regular dealers in that 
icle The nn SI t t t prices hout sing ! ( Phe iis 
et few ol he rticlies at tl established price I hey we ] 
the 1 to thei n reputations. The cut by others, if k hn, would « ite 
e impression on their own customers of having been overcharged. It is better 
policy for the regular dealer to drop the line altogether. On the other hand, the 
emand for the article from the irregular dealer who cuts the price is short live 
The cut-price article cannot long remain his leader. His use for it is sporad 
d temporary. One leader is soon discarded for another. Then the cut-price 
outlet is closed to the producer; and, meanwhile, the regular trade has been | 
Thus, a single prominent price cutter can ruin a market for both the producer 
nd the regular retailer. And the loss to the retailer is serious. 
On the other hand, the consumer’s gain from price cutting is only rad 
nd temporary. The few o buy a standard article for less than its value do 
benefit inless they have t the me, been misled into buying some other 
icle at more th: ts | le the publie generally is the loser; and the 
sses are often permanent If ce cutting is not stayed, and the 
rer reduces the price to his regular customers in order to enable them to re 
their market, he is tempted to deteriorate the article in order to preserve 
rofits If the manufacturer cannot or will not reduce his price to the «de 
ind the regular retailers abandon the ne, the consumer suffer i 
nconvenience of not being able to buy the article. 
PRICE MAINTENANCE IS NOT PRICE FIXID 
The independent producer of an article which bears his name or trade 
be he manufacturer or grower—seeks no special privilege when he makes cor 
tracts to prevent retailers from cutting his established selling price The pr 


ducer says in effect: “That which I create, in which I embody my experience 
to which I give my reputation, is my property. By my own effort I have created 
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only to myself, but to the consumer; for I have endows 
h qualities which the consumer desires, and which the 
able to rely confidently upon receiving when he purchas: 

original package. To be able to buy my article with thi 

e that it possesses the desired qualities, is quite as much of value t 
irchases it, as it is of value to the maker who is seeking 

it It is essential that the consumer should have cont 

the quality of my product, but in the fairness of the price he 

mplish a proper and adequate distribution of product gua 

and price, I must provide by contract against the retai 


wilt 


ndependent producer who establishes the price at wh 
shall be sold to the consumer must not be confusex 
r trust which, controlling the market, fixes the 
The independent producer is engaged in a busines 
establishes his price at his peril—the peril that 
the consumer will not buy or, if the article is, neverthe 
gh profits will invite even more competition. The consumer 
established by an independent producer in a competitive 
so voluntarily; he pays the price asked, because he deen 
price as compared with the cost of other competing articles 
ugh its monopoly power, the price of a staple article 
does not pay the price voluntarily. He pays under 
mpetitor he must pay the price fixed by the tru 
articie 
played a prominent part in the history of nea 
10! opoly 


x Smith found after the elaborate investigati 
‘eau of Corporations that: 
“ans employed by the Standard Oil Co. to si 
of monopoly which it possesses, is the cu \ 
in the particular markets of its competi 
‘level elsewhere.” 


ig the opinion of the United States Supre 


1 existed to use the power of the combination as a vantage 
iopolize the trade in tobacco by means of trade conflicts 
I either by driving competitors out of the business or 
hem become parties to a combination—a purpose whose execution 
rated by the plug war which ensued and its results, by the snuff war 
ults, and by the conflict which immediately followed 
tion in England and the division of the world’s business 

o foreigt tracts which ensued.” 
re recent legislative attempts to stay monopoly commonly include in 


m prohibition against the making of cutthroat prices, with a view t 


Such provisions will be found in the bills proposed by 

, Congressman Stanley, and Senator Cummins to supplement 

ntitrust law: and statutes dealing with the subject have been 
n several States 

dent Wilson urged most wisely that instead of sanctioning and regulating 

ly, we should regulate competition 


suppressing competition 


Senator La Follette 


Undoubtedly statutes must be en 
ecure adequate and effective regulation; but shall our courts prohibit 


regul 1 of competition by those engaged in business? And 
ce f 


is not 
le-marked articles a most desirable form of regula- 


'TING—THE ROAD TO MONOPOLY 

d by prohibiting the producer of a trade-marked article 
tablished price offers nothing substantial. Such compe 

t is superficial merely. It is sporadic, temporary, delusive. It fails to 
protect the lic where protec tion is needed. It is powerless to prevent the 
trust from fixing extortionate prices for its product. The great corporation with 
ample capital, a perfected organization and a large volume of business, can 
establish its own agencies or sell direct to the consumer, and is in no danger of 
having its business destroyed by price cutting among retailers. But the prohibi- 
if price maintenance imposes upon the small and independent producers a 
serious handicap. Some avenue of escape must be sought by them; and it may 
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similarly situated in establishing new chains of retail stores through which to 
n rket thei! prod iets direct to the consumer. The process z 4 t¢ inating 
| small independent retailer already hard pressed by capitalistic combina 
ons—the mail-order houses, existing chains of stores, and the lurge departme 
stores—would be greatly accelerated by such a movement Already the dis 
placement of the small independent businessman by the huge corporation wit} 
ts myriad of employees, its absentee ownership, and its financier control, pre 
sents a grave danger to our democracy. The social loss is great; and there is 
economic gain But the process of capitalizing free Americans is not an 
evitable one It is not even in accord with the natural law of business. It is 
g the result of unwise, man-made, privilege-creating law, which has stimu- 
ed existing tendencies to inequality instead of discouraging them. Shall we, 
nder the guise of protecting competition, further foster monopoly by creating 
initv for the price cutters? 
MONOPOLY’S EASIEST WAY 
\met! ins Should be under no illusions as to the value or effect of pl P 
been the most potent weapon of monopoly—a n . killing the 
to ich the great trusts have resorted most frequentl It Sé ple 
ective har-seeing organized capital secures by this mi Ss the cooperatior 
e short-sighted unorganized consumer to his own undoing Thoughtless 
eak, he vields to the temptation of trifling immediate gain; and selling his 
ght for a mess of pottage, becomes himself an instrument of mon po 
] : Ps 1 4 
I article by Mr. Adams referred to earlier is as follows:) 
1 f t} \ Law J nal, vol. 64, No. 7, June 1955 
R Pri M ENA) FAC pb] Cy 
By Walter Adams’ 
With on'y a few members dissenting, the Attorney Gene National Com 
( lo § the Antitrust Laws has condemned fair de pricing as in 
irranted compromise of the basic tenets of natior antitrust policy.” 
Although it recommended outright repeal of the Miller-Tydings Ac nd the 
\ieGuire Act, which define the status of the State fair-trade vet mnie the 
A iate 1 fi rr of eeconor s Michi n State ¢ ] » ' A+ Ce 
( mittee To Study the Antit Laws. P J vi Tr t 
x \f } di } h furnished « ’ r 
h. but he 3 no ePSDO ! fi the ‘ I 
R ; Attorney G Nat ( I tee To S \ l j 
Mar > 
} lle Cvdir Act, 50 Stat. 693 (1937 15 U. S. ¢ Te | 1952 ! | 
‘ erman Act as follows: 
etion 1 Everv contract I he form of trust or ot! v con 
estraint of trade or commerce me the everal States r with f t l 
hereby declared to be illegal: Pro Phat thing | n contain ] 1 
tract ( ereements prescribin minimum prices for the re ile of mr lit 
¢ the label or contains which the trademar brand nan | 
j butor of suel om! li nd which is in ‘ nd ope competit 
f ft g ‘ ‘ pre ed listributed thers vhen cont ets « 
ents of that deseriptic e ] ful ied to intrastate 3 
t te, ] yr publie pol now or } eaft n effect i nv § ti | 
Tyict ( umb hich i< the he or ¢ } } 
} ported for l esale, and t king of such contracts or reel ts s 
he r ' thod of competition unde Section 5. as amended and ipple ente 
Act tled ‘An Act to create a Federal Trade Commission, to define its pow nd dt 
ind f ther purposes,’ approved Septen 1914: Provided further. That nre 
pr hall not make lawt ‘ or agreement, pro lit for the « 
t iintenance of minimum resale prices on any commodity herein involved etweer 
! turers, or between producers, or between whol snler or between brokers. or be 
tween factors. or between retailers. or between persons, firms. or cor tions in competi 
tion with each other Every person who shall ny cont rr engage in 
combination or conspiracy hereby deciared to he shall be dee ed liltv of at 4 
lemeanor, and, on conviction thereof, shall be puni fine not ¢ ding $5,000, or by 
imprisonment not exceeding one year, or by both said punishments, in the discretion of the 
court.’ 
‘66 Stat. 631, 15 U. S. C., § 45 (1952), was passed as an amendment to § 5 of the 
Federal Trade Commission Act after the Supreme Court's decision in Schwegmann Bros 
Vv. Calvert Distillers Corp., 341 U. S. 384 (1951 The act provides 
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» Committee made no such recommendation with resp 

unce—despite the fact that fair trad 

counts for only >10 billion of annual consumer expenditures, while resale prix 
ain ft ant t to fair trude accounts for an estimate 












In a wa this latest attack on fair trade comes as no surprise. For years 
ionable for such diverse groups as the Farm Bureau Federatior 
the N ( Grange, the CLO, the General Federation of Women’s Clubs, tl! 






















y ‘ ed vice of resale price maintenance 


MeGuire Acts misconcelive 













of that description are law! 




































































nile a ite, law, or public policy now or 
te, Territory, or the District of Columbia in which such resale 
I the « modity is to be transported for such resale 

Nothing t n this Act or in any of the Antitrust Acts shall render 

f t ‘ t nforcement of any right or right of action created by any 
w, or pub po now - her ter in effect in any State, Territory, or the District 
( I " h i t provides that willfully and knowingly advertising, offeri! 
for sel g any ¢ modity at less than the price or prices prescribed in such co 
reements whether the person so advertising, offering for sale, or selling is 
i party to such ‘ t or agreement, is unfair competition and is actionabl 




















4) Neitl ¢ of contracts or agreements as described in paragraph (2 
this t the exercise or enforcement of any right or right of action as describe 
paar 3) th bsection shall constitute an unlawful burden or restraint upo 


































































































































the House Committee on t 



















M ling \ ra. note 2: MeGuire Act, se » (a) (2), Supra, note 
; ‘ ; iiled der re le price maintenanes 
tracts ¥ e not in free 1 yen competition with goods of the same general clas I 
certiorari denied, 330 1 











uners Union, the Antitrust Division, and the Federal Trade Commission 
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( f it fair trade a restraint on competition and a conspiracy against the 
public Lawyers and ecé ! ts, both in and out of the universities, have joined 
in the crusade, an ve assembled a formidable case against fair trade. Never 
he he f oversy, a number of facts have been overlooked ‘ 
e ag es on highly ambivalent evidence; resale price 1 
el ( eg chieved Without recourse to tair trade; the methods 
! ! es other than fa trade have a strong legal footin 
\Mliller-Pydings and MeGuire Acts is not an effec 








it 





of 
od 
n, 





aph (2) of this subsection shall make lawful contracts 

ents pl iding for the establishment or maintenance of minimum or stipulated 

odity referred to in paragraph (2) of this subsection, between 

I ers, ¢ betwee! oduct or between wholesalers, or between brokers, or be- 
s, or betwee ret ers, or between persons, firms, or corporations in com 


6) The Commissi« s hereby empowered and directed to prevent persons, partner 
shiy yr corporation except ban common carriers subject to the Acts to regulate com 
meres yr. iers and foreign r carriers subject to the Civil Aeronautics Act of 1938, 
al persol partnershiy or corporations subject to the Packers and Stockyards Act 
1921 rt s | vided i section 406 (b) of said Act, from using unfair methods of 
oe etit meres ind nfair or dece} tive icts or practices in commerce 

Bureau of Education on Fair Trade, Memorandum to the Attorney General's National 
( mittee To St y the Antitrust Laws 4 (1954 

s Grether, P e Cont | Under Fair Trade Legislation (1939): Mund, Government 
and | ness 461-485 (2d ed. 1955) FTC, Report on Resale Price Maintenance (1945 
Bow Resale Price Maintenance A Monopoly Problem, 25 U. Chi. J. Bus. 141 (1952 
i 1516. 82d Cor l sess., 18—52 1952 S. Rept. 1741, S2d Con 2d se 











Inpetifion re 1its i he same 
‘ i orde vainst the evils tlowing fro1 ss-leader s¢ 


the « petit e advintaces of irge chain distributors vis VIS SI 


endents ~) Keven if Miller-Tydings and McGuire were repealed, the nor 


l l Hither }) }) l er cout <I I esilt pl es 
‘ Sipl t es I ene vste or b eNeT ng ' | 
to dea DOSSIDLV Dy ellance « the doc ne equitable servitudes l 
It is the rpose of this articl dicuss briefl he ay ents fi d 
} { ! le na 1 nibivaZe Literna egal bas i OS e pl 
‘ . 

1 el rade s that il prac elect 10 1 l 

ist prohibitions against horizontal pric s argued 








r 
\ ! ‘ ) clearly ¢ | hed in Federal ] ( than the neiple t t 
}) Xine i ( (vit i a I ( MeGu ( \c | ] ery 
pri 1) ‘ ts effect w tbe that a minimu price ed by cont t 
( . butor W d become e minimul e ft ull « er ret 
rs W were placed Upon no e of the existence of e col el The 
nd unifori \ he price Ww d be exactly tha f the ! l 
( price Xl! onsp cy lie eve ol tie price Wou 1 be ‘ to be il 
i NH ‘ I il ¢ riaicy nd the pul ‘ I nL ¢ rif CuSO! 
ss of tl inven be as honexistent as in tl st OriZol 
Phenceforward, any up d butors desirit fix p 
nt would be for hf c he direct road to t t el Instead s é 
‘ number would ke a ve pplier and then 
‘ e other embe of the group o1 ce of the contract 
means, the group could not « ons of the Gover 
l ad uv \ se the ! \ the rrance I 
e from its allegedly deleterious effects on competition, fair trade is said 


nstrument for exploiting the consumer. Fortune magazine, for ex 
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: - { ewhat paradoxica Fair trade is condemned for destro 
] pet n and thus harming the consumer. At the same time, 
ked for iting price competition and weakening the independent 
retails Phu f trade opponents find themselves contending that resale 
price ntenance is t effective, on the one hand, and not effective enoug! 
he othe 
Fit i contended that fair-trade pricing inevitably produces a non 
a netitive atmosphere whic! fosters violations of the antitrust laws, B ry 
( threats, coercion, favoritism, discrimination, and collusion are said t 
es that a Inpany fair trade “no matter how carefully the legislatior 
Congr ! e couched in terms of safeguards and protections.” 
1M do out that the National Association of Retail Druggists, long a 
Wiis und guilty in 1947 of restraining competition 
igs by fixing re | and wholesale prices, and of eliminating competition 
mg retail dru ts bv threatening to boycott products for which accept 
prices were t established, the NARD had compelled drug manufacturers 
( | h wholesale and retail prices that would allow a satisfactory margi: 
Other prosecutions by the Department of Justice” and pro 
ceedings by the Federal Trade Commision” are cited as evidence that the 
de laws serve as a cloak for price fixing and similar restraints of trade 
rebuttal, the f trade advocates point out that neither the State fair-trade 
he Federal enabling legislation have protected competing manu 
s, wholesale retailers against antitrust prosecution when they 
were found to have engaged in any organized, conspiratorial, or coercive activity 
te n or enforee a fair-trade agreement. Thus, even with fair trade, the 
public is assured that competing manufacturers, wholesalers, or retailers can- 


conspire to restrain trade without risking exposure to antitrust prosecution 
rhe very cases cited by opponents of fair trade demonstrate that the antitrust 
laws can still be enforced where the practitioners of fair trade exceed or abuse 
the carefully defined statutory rights. 


Secondly, it is argued that the Miller-Tydings Act and the McGuire Act 
permit fair-trade pricing only where the goods covered thereby are in free 
nd open competition with goods of the same general class.* From the 
consumer's point of view this is a crucial safeguard against exploitation. So 
ong as there is effective competition between manufacturers, the fact that 
eu of them sees fit to fix minimum resale prices is of secondary importance. 


Louis D. Brandeis pointed out: 

tion of the independent producer who establishes the price at which 
iis own trademarked article shall be sold to the consumer must not be confused 
with that of a combination or trust which, controlling the market, fixes the 
price of a staple article The independent producer is engaged in a business 
open to competition He establishes his price at his peril—the peril that, if 
he sets it too high, either the consumer will not buy, or if the article is never- 
theless popular, the high profits will invite even more competition. The con 


sumer who pays the price established by an independent producer in a competitive 


ne of business, does so voluntarily: he pays the price asked, because he deems 
the a e worth that price as compared with the cost of other competing articles. 
But hen a trust fixes, through its monopoly power, the price of a staple article 


n use, the consumer does not pay the price voluntarily. He pays under 


If, as the fair-trade advocates claim, the consumer can choose from 58 brands 
‘ ste ng Silverware 6% brands of face powder, 76 brands of toilet soap, 31 






veapon st iil e to the chair The complacency with which the chains have 
the operat of the State laws no doubt partially due to this fact.” Cited in 
H. R A 1516, 82d Cong., 2d ses 27 (1952 

Id., at 38 

‘United States v. National Assn, of Retail Druggists (CCH Trade Reg. Repts., sec. 61026 
dD. Ba 17)) 

H. Rept. N 1516, 82d Cong., 2d sess., 32 (1952) 

S / te Ntatesr Va al Wholesale Druqgiata’ Aran. (61 F. Supp. 590 (D. N. J 
194 nol ntendere fines totaling $87,000 imposed) United States vy 
\ ‘ e Pharmaceutical Assn. (CCH Trade Reg. Repts., sec. 61031 (S. D. N. ¥ 
1 7 contends f $17,000) ind the following cases cited in H. Rent. Ne 
1H51¢ R°qd Cong 9 ess : (1952): United States vy. Tri-State Retail Record Dealers 
{ex i ted Sta 8 \ heam Corp United States vy {llegheny County Retail Druga 
gist {san. (18 F. R. D. 249: W. D. Pa. 1952) 

Si cited in H. Rept. No. 1516, 82d Cong., 2d sess., 33 (1952). 

S 6. sur 


Compet n That Kills, Harper's Weekly, Nov. 15, 1913, p. 10, reprinted in 
2 B é A P fessiol 56-267 (1933 








that contrasts the pric 


‘ n selected stores at selected times in the fair-trade State Ww 

he same items in non-fair-trade States has little statistical signifi 

uch surveys prove only that loss-leader selling exists They do n 

f higl argin merchandise sold in the selected stores Ihe 

each store’s overall Margin for any given year Chey do not nece 
‘ erall price level in comparable stores in the fair trade and 
cle f rhey do o what extent the bargains purchased 

( nsume ire subsidized lemons purchased by other « 
ck-and-choose veys, ac to the Bureau of Education 





do not prove that consumers in the non-fair-t 





on their yearly shopping bills, nor that any store in the United States 
penny less, on overal nventory, where resale price maintenance does 

exist In fact, the bureau claims that studies made for it by A. C. Nielsen 

( icate that on the average the public paid less than for a list of leading 
et articles in the fair-trade areas than in the non-fair-trade areas 


ountry lo the extent that fair-trade curbs loss-leader selling, it tends 
y ts supporters—to protect the independent retailer from unfair, cut- 
ind predatory competition. Such competition has been, as Brandeis 
t the most potent weapon of monopoly—a means of killing the small 
ch the great trusts have resorted most frequently It is so simple, 
ective Farseeing organized capital secures by this means the cooperation 
ghted unorganized consumer to his own undoing. Thoughtless 01 
he yields to the temptation of trifling immediate gain, and, selling his 

tl ght for a ness of pottage becomes himself an instrument of monopoly 
d rbing loss-leader selling fair trade also protects the manufacturer's 


erty right in his brand name or trademark: 
Laws prohibiting larceny protect the manufacturer against the theft of his 




















roperty Fair-trade laws protect the manufacturer against the theft 
perhaps his most valuable asset—though intangible—his good will 
| hese 1 fair-trade advocates maintain that the independent 
‘ Ss prote nst the sharpshooting tactics of his chain and denart 
! ‘ petitors, the consumer against eventual monopolization of the 
bution trade, and the manufacturer against an improper use of his brand 
r trademark 
| vy, the fair-trade proponents point out that regardless of its intrins 
rede s not the only, nor even the most eo! ion technique 
g esule price lintel ( Forward vertical integration, wl 
f le on ufacturer to sell directly to the consumer through his 
itlets. his own door-to-door sales organization, or his ow1 ord 
vives the manufacturer the unchallenged legal right to fi esale price 
\ ‘ ‘ he nuf i in miarket his product through an age v 
of I I ion on I I e, Mer im to Atte Ger i’s N 
( ty I Study the Antitrust I s. Bf 
E. g.. “A recent study of 117 branded items showed that 35 cost al \ ! 
l 1 hington than in Maryland, 38 about a quarter less, and 29 about a seventl 
] rison of free-trade Missouri and fair-trade Illinois turns up much tl < 
f v Louis Star-Times figured out that 54 fa trade rug items ec 
f ‘ent more on the east bank of the Mississipry than on the St I 
The Not-So-Fair-Trade Laws, Fortune, January 1949, p. 70 
23 | of Education on Fair Trade, Memorandum to the Attorney General's N 





Comr ee To Study the Antitrust Laws 7 (1954 
8 Ibid. 
* Brandeis, Business—A Profession 261 (1933). 


® H. R. Rept. No. 1516, 82d Cong., 2d sess. 9 (1952) 
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f ‘ thus retaining title to his goods until sold to the ulti 
() he ianufacturer can refuse to deal with wholesalers or 
‘ ow his suggested retail prices. Or—and this has neve 
ed court he might rely on the doctrine of equitable 
des on chattels as a justification for reseal price maintenance. Whichever 
( ‘ Thre ] nutacturer employs, the economi eff et of resale price iain 
‘ he ‘ If the principle of resale price maintenance is objectionable 
I gro is objectionable regardless of the legal means used t 
te it If, therefore, fair trade is to be condemned because of its special 
nder the antitrust laws, doctrinal consistency requires that we condemn 
her leg tinction for resale price maintenance. Similarly, if fair trade 
ppr las a itter of economic policy because of the free and ope! 
1 ife we should explicitly impose an identical safeguard i: 
or W he ( tive legal devices for attaining resale price mamtenance 
| hat the ¢ mic consequences of resale price maintenance are not 
le ina ances: they are beneficial to consumer, independent 
nd manufacturer alike so long as the latter is subject to effective price 
e time has « e tl 0 develop the outlines of the alternatives to fair trade 
\\ ¢ 2 us of them 
) QUITABLE SI ITT s 
f e es, whose main roots go back to the decision 
] ‘ pplied almost exclusively to real estate trans 
Under t doctrine a court of equity will, at the instance of a cov 
e! tee or ! transferee, enforce against the covenantor or his transferee with 
tice covenant, restricting the use of a servient estate for the benefit of a 
estate Varying prerequisites for enforceability qualify this general. 
Sor but not , courts require the existence of a dominant estate to 
benefit m the f nt Some, but not all, courts require that the covenant 
he « enced by en men indum, to satisfy the statute of frauds.” Some, 
I ‘equire that the covenant be “negative” and not “affirmative’ 
mpact e., that it restrict the activities of the covenantor but not requir¢ 
ff e action of hil Some, but not all, courts impose the ambiguous 
ent that the covenant “touch and concern the land.’ ™ 
\ ] u1 ittitude toward these requirements will depend on its 
ev e eort ire of a servitude. Traditionally it is maintained 
enant a inting to an equitable servitude creates in the owner of 
é e an enforceable property right in the servient estate.” But 
een argue th vigor that the true theoretical basis for the doctrine 
( nciple of Lumley v. Gye: the covenantee, and his transferees as third 
eficiaries, possess an in personam contract right against the covenan 
nd an in rem right against his transferees with notice, who labor under an 
equitable duty of noninterference with the rights flowing from the covenant.” 
The possibility of applying the doctrine of equitable servitudes to the restric- 
es c] has been discussed in Prof. Zechariah Chafee’s monumental 
e, Equ e Se es on ¢ tels Professor Chafee concludes that 
I 74 ] I 143 (1848 
( I I c. 94 (1948). 
nd ( nty Cour e) 1914) 3 K.B. 642 (C. A.). Contra, VanSant vy. Rose 
260) 10) 103 N. I 94 (191 ; Huber v. Guglielmi (29 Ohio App. 290, 163 N. E. 
S R he Enforcement of Equitable Servitudes in Land: Part II, 28 Va. L. Rev. 
T'S ton Wepeneti rane 0 rs’ Ass’n v. Emigrant Industrial Savings Bank (278 N. Y. 
248 t »>N 2a t(D ‘ it) IOS)). 
sit Property Ou ’ Ass’n vy. Emigrant Industrial Savings Bank (278 N. Y. 248, 
N. I d (140 Mass. 188, 2 N. E. 946 (1885). Contra, 
/ S (1887)). gut cf. Tulk v. Morhay (2 Ph. 774, 
I Rept + } 
See Meagher v. Appala an Power Co. (195 Va. 138, 77 S. E. 2d 461 (1953)):; Scott, 
t f the Rights of the Cestui Que Trust, 17 Colum. L. Rev. 269 (1917) : Wade 
Res on Use®, 44 L. Q. Rev. 51 (1928). Contra, Stone, The Equitable Rights and 
I t f Strangers to a Contract, 18 Colum. L. Rev. 291 (1918), 19 Colum. L. Rev. 
177 Stone, The Nature of the Rights of the Cestui Que Trust, 17 Colum. L. Rev. 
2B. & B. 216, 118 Eng. Rept. 1088 (Q. B. 1854). 
‘See Chafee, I le S itudes on Chattels, 41 Hary. L. Rev. 945, 969-77 (1928). 





Moreover, the decisior 
maintenance contracts under t 
gestion was not made to the 
in its quotation from 
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rood will represented by his trademark, an 
‘e restriction in effeet assented to the 
property right The nonsigner provisions of 
! sacts were thus said to impose what amounts to 
nterference with property or contractual rights that is 
itv of noninterference entailed in an equitable servitude 
contractual rights that would result from the sale of the 
t by a nonsigner below the price stipulated by the manu 
e, be the economic pressure on the signing retailer to re 
if his contract with the manufacturer 
uty created by the fair-trade laws is probably broader 
ference that would result from an orthodox applica 
vitude doctrine. The latter doctrine would impose 
on the disposition of chattels sold by a distributor 
ith the manufacturer to maintain resale prices, and it 
third persons to refrain from interfering with th 
distributed under the contract at less than the estal 
vy would not seem to extend to articles that a retail 
not a party to a price-maintenance contract wit! 
ler’s pursuit of his economic self-interest in pricing 
id not seem to amount to actionable interference with a resale 
ent between the manufacturer and some other distributor selling 
of articles. On the other hand, under the fair-trade statutes a 
in be enjoined from selling below the resale price stipulated 
between the manufacturer and some other distributor in the 
Sta he has notice of such agreement, even though his goods wer 
equired through channels not covered by a similar contract.” It must bi 
emphasized, however, that the usual situation covered by the nonsigner pro 
visions of the State and Federal statutes would also be covered by the doctrine 
of equitable servitudes. Thus, under the servitude doctrine a resale price 
Inaintenance agreement between a manufacturer and a wholesaler would be 
binding on a retailer who purchased from the wholesaler with notice of the 
riction, and the retailer could be enjoined from selling below the price 
tipulated in the agreement This was the situation in the Old Dearborn case 
The equity doctrine, then, although probably not vet available as a device 
for maintaining resale prices, is valuable in pointing to considerations of sound 
economic policy and legal principle in favor of the crucial nonsigner clause 
the McGuire Act.“ 


rHE REFUSAL TO DEAI 


Faced with the Dr. Miles holding that contracts for the maintenance of resale 
prices are forbidden by the Sherman Act, the manufacturer still may turn to his 
right to select his customers as a means of accomplishing resale price main 
tenance This right was given definite statement by the Supreme Court in 
United States v. Colgate & Co In that case the indictment charged the defend 
ant with unlawfully engaging in a combination with wholesale and retail dealers 
for the purpose of procuring the dealers’ adherence to resale prices fixed by the 
defendant The combination was effectuated by: 

Distribution among dealers of letters, telegrams, circulars, and lists showing 
uniform prices to be charged; urging them to adhere to such prices and notices, 
stating that no sales would be made to those who did not; requests, often com 
plied with, for information concerning dealers who had departed from specified 
prices; investigation and discovery of those not adhering thereto and placing 


their names upon suspended lists; requests to offending dealers for assurances 
and promises of future adherence to prices, which were often given; uniform 
refusals to sell to any who failed to give the same; sales to those who did; similar 
ssurances and promises required of, and given by, other dealers followed by 


sales to them: unrestricted sales to dealers with established accounts who had 
«6 


observed specified prices, etc. 
MeGuire Act, sec. 5 (a 3) (nonsigner clause), supra note 3 
clause W st to be vitally important to the policy behind the fair trade 
listributors lling to engage in predatory price cutting would be those who 
to sign resale price maintenance contracts. Fulda, Resale Price Maintenance, 
Rev. 175-176 (1954). 
300 (1919). 
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fhe trial court quashed the indictment, reasoning that there was no a 
themselves 


contract or agreement whereby the parties bound 


pulated prices “further than is involved in the circumstances that the 1 1 

cturer, the defendant here, refused to sell to persons who would not res 

ndicated prices, and that certain retailers made purchases on this | 
hereas, inferentially, others declined so to do.’“ The lower court furthe 
ited that the retailer, having bought from the manufacturer, was free to price 

e goods on resale as he saw fit, subject only to incurring the displeasure of 

inufacturer.” The Supreme Court accepted the district court’s interpre 

ie indictment, and held that so construed, it charged no violation of 

Sherman Act: 

In the absence of any purpose to create or maintain a monopoly, the act does 
t restrict the long recognized right of trader or manufacturer engaged n 

rely private business, freely to exercise his own independent discretion ) 

ties with whom he will deal; and, of course, he may announce in ady e 
ircumstances under which he will refuse to sell.’ * 

Che Colgate doctrine was limited in two subsequent Supreme Court decisions 
United States v. Schrader’s Son, Ine., a manutacturer was charged with 
ng goods under agreements that bound the vendees to up with re ‘ 
ces fixed by the vendor. The practice was held to bea Violat n of the Sher! i 

Act Referring to the Colgate case, the Court stated 
Che court below misapprehended the meaning and effect of the opinion and 
gment in that cause. We had no intention to overrule or me ty the doctrine 
Dr. Miles Medical Co. v. Park & Sons Co., where the eft \\ to destroy the 
ealer’s independent discretion through restrictive agre Under the in- 
erpretation adopted by the trial court and necessari pted by us, the 
ndictment failed to charge that Colgate & Co. made agreen either expre 
r implied, which undertook to obligate vendees to observe spe ed resale price 

d it was treated ‘as alleging only recognition of the manut ndoubted 
right to specify resale prices and refuse to deal with at iM ho failes 
iintain the same.’ ”™ 

And in Frey & Son, Ine. v. Cudahy Packing Co the Court eal dered 

s decisions in Colgate and Schrader, stating: \pparent ‘ e 

as misapprehended. The latter opinion distinctly stated it the esse 

greement, combination or conspiracy might be implied from ‘ le ! 
r other cirenumstances 

It requires Herculean efforts to square these pronouncements of the Su 
Court, and the Dr. Miles decision, with the right to select custome t 
by Colgate and carefully preserved in subsequent decision The Co 
neans at the very least that the manufacturer can estab 1 resale pric | 
he can sell to his dealer with the understanding that future es ec 

pon the dealer’s maintaining such prices: that the dealer can purchase ‘ 

zoods manifesting his intention to abide by the condition: and that the nu 

cturer can stop selling to a dealer who fails to maintain prices, or refuse t 
to a dealer who manifests his intention to disregard the condition he 

anufacturer makes the maintenance of resale prices a condition of ( 

es, and the dealer in purchasing from him consents to that condition, it ‘ 

eem that an agreement to maintain the stipulated price has been entered inté 

v the two parties: ™ such an agreement would not, however, a unt 

ontract contemplating judicial enforcement, nor would it, under Dr. Miles, be 
udicially enforceable. 

Mr. Charles Wesley Dunn has found a clear legal distinction drawn betwee1 

Dr. Miles and Colgate in the Schrader decision : 

The Colgate plan presents the simple exercise of the right of freedom «¢ 
ienation of movables owned, whereas the Miles plan involves a restraint | 
nutract upon that right. The Colgate plan amounts to but the assertion of the 

right of ownership before sale, whereas the Miles plan is an attempt to se 
loveibles and yet by contract to keep them under a restriction hostile to the 


itle conveyed and the right of freedom of alienation incident to 


‘71d. at 305 


SId. at 305-06 
“1d. at 307 
m2? | S. 85 (1920). 
Td t a9 
ET S. 208 (1921) 
Td t 0 
Restatement, Contracts, see. ° 1932 \n agreement 


assent by two or more persons fi nother 
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fusal to deal is problematical. It i 
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ANTITRUST LAWS 
rnificant restraint of trade, his ability to effectuate 
enance by a refusal to deal or any other device is undesirable 

the refu cle remains an abstract, general right—exempt fron 
titrust prohibition, but carefully circumscribed by the courts. They 
hed between individual and concerted action to implement the 


They have frowned on joint or conspiratorial refusals to deal whet 





Coercive CAPO against outsiders They have condemned such con 
ion as ub unreasonable restraint of trade under section 1 of 
Let and san unfair method of competition under section 


eral Trade Commission Act.“ They have barred a unilateral refusal 


here used as part of an attempt to monopolize within the meaning 

2 of the Sherman Act Nonetheless, the refusal to deal remains 
equivocal al egally neutral, relying for its validity on the business 

in which it is used Standing alone, the naked refusal to deal is neither 
SUS] nor Wholly immune from antitrust controls. Where 
through noncooperative methods by a company that is subject to 

e price competition, i furtherance of nonconspiratorial, nonmonopo- 
ds, it remains a lawful method for achieving, preserving and extending 
































































rHE AGENCY DEVICE 











me now to the third device by which the manufacturer might, in the 





ence of fair trade legislation, effectuate resale price maintenance: the agency 
the del credere agency system. Although the agreements in the Dr. 
\l se were labeled “Consignment Contract-Wholesale”’ and “Retail 
Vor Contract,” the Court decided that no genuine agency existed.’ Accord- 
ts holding that the restrictive agreements before it were unlawful re- 


f trade both at common law and under the Sherman Act left undeter- 
I ibility of maintaining resale prices by retailing goods through 
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x in a noncompetitive market is in a position to whip his 
to line if the elasticity of demand for his product is slight—as it is apt to be 
nufacturer market position is substantial and relatively free from price 








rhe dealer who refuses to sell at the manufacturer’s price and is denied the 
rer’s products will find his customers leaving him to purchase those products 

tably substantial quantities of other goods—from more compliant retailers. As 

econo! poli therefore, the refusal to deal, like fair trade, should be 

n a market characterized by free and open competition. Similarly, resale 

Lil nee by refusal to deal or by any other device should be questioned in 


th a high degree of price parallelism, where identical resale price arrange- 











f re used by compet rs to achieve price leadership or to reap the benefits of the for- 
bidden he ontal price fixing agreement: *‘Because a single price fixed commodity is subject 
t he inroads of competitors fixing lower prices, a manufacturer seldom will establish and 
‘ ee system of vertical prices unless he knows that competing manufacturers are 
likewise fixing and enforcing prices at known levels. Although competing manufacturers 
cannot lawful gree with each other respecting prices, they can accomplish the same 
re t through resale price maintenance by making identical resale agreements.” FTC, 
Re t on Resale Price Maintenance lxii (1945). See American Tobacco Co. v. United 
States (828 U. 8S. 781 (1946)); Interstate Circuit, Inc. v. United States (306 U. S. 208 
(1939 note, Use of Resale Price Maintenance by Integrated Manufacturers: A New 
Lo for Abuse of Monopoly Power (64 Yale L. J. 426, 4381-4382 (1954)). 

Se Vontague Vv. Lowry (198 I S. 38, 45 (1904) ). 

Sugar Institute v. United Statea (297 U. S. 553, 597-598 (1936)): United States v 
{ me an Livestock Comm'n Co. (279 U. S. 435, 438 (1929)) ; Cement Manufacturers’ Pro 
tective Ass'n Vv. United States (268 U. S. 588, 604 (1925)). In these earlier cases, the 
Supret Court indicated it would allow some latitude to group-organized refusals to deal, 
whe means of curbing abusive or fraudulent business conduct. 


ed States v. Frankfort Distillers, Inc. (324 U. S. 298 (1945));: 


United States vy. 
t’l Pictures, Ine (282 U.S 


$4 (1980)) ; Paramount Famous Lasky Corp. v. United 

















282 U. S. 30 (1930 ef. Kiefer-Stewart Co, v. Joseph E. Seagram & Sona, Inc. (340 
U. S. 211 1951)): Associated Presa v. United States (326 U. S. 1 (1945)). See also, 
dicta Times-Picayune Publishing Co. v. United States (345 U. S. 594, 625 (19538)); 
lnited States Coluw a Steel Co. (334 U. S. 495, 522 (1948) ). A program of collabora- 
tion and mutual aid in enforci resale price maintenance may involve enough conspira- 
ol men to result in violation of sec. 1 of the Sherman Act See United States v. 
Bauscl Lomb Optical Co. (321 U. S. T07, 7283 (1944)) ; Connecticut Importing Co. Vv. 
( é Distilling Corp. (129 F. 2d 651 (2a ¢ 1942) ) 
t Se r. FTC v. Beech-Nut Packing Co S. 441 (1922)):; Shakespeare Co. v. 
iT ¢ »F. 2d 758 (6th Cir. 1931)): J. W FTC (23 F. 2d 41 (2d Cir. 1927 
Vl '¢ 12 F. 2d 22 (1st Cir. 1926) S. Music Co. v. FTC (12 F. 2d 730 
Tt ( 1 ‘ Hill FTC | Cir. 1926)). See also FTC v. 
VV m d ture Advertising Ser ( (344 I S. 892, 3895 (1953)); Fashion Originators’ 
Guild v. FT¢ 112 UD. 8. 457 1941 
Eastman Kodak Co. v. Southern Photo Mate tls Co. (% J}. S. 359 (1927)). 
NY, quent consideration of a nereased commission, the factor guarantees 
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The question left open in Dr. Miles was settled temporarily by Unit S 
( al Eleetrie Co.” There the Government challenged General Electric’ SVs 
f distributing lamps as “merely a device to enable the electric c 
the resale price of lamps in the hands of purchasers,’ and conseque 
( nder the Sherman Act The company’s defense was that sadist! l 
ere bona fide agents who never had title to the lamps, that no restraints 
le price were imposed on purchasers from these agents, and tl 
< merely asserting its right to sell goods owned by it at the prices 
(rene Electric sold its mps either directly to customers or else through 
rs whom it described as agents: large dealers, so-called 5 ents, of wh 
ere were about 400: and about 21,000 local electrical retailers, whor t called 
gel These agents entered into contracts with GE, e| rately regulat 
e manner of handling, selling, and paying for GE lamps. The lamps were sent 
the agents on consigninent, and remained the property of the company, su 
eturn upon demand. Sales could be made only to designated Classes of 
te consumers and only at prices established by the company Proceeds 
sii le vere held in trust for the company, for a monthly accounting, the 
ts being compensated by fixed commissions upon the lamps sold. Expenses 
ive, sale, and distribution were borne by the agents, as were losses from 
ectible accounts. GE paid insurance and taxes on the lamps, and the 
re iit n its consignments to the agents, and assumed the sk of re fl 


solescence, and price decline 





noted that General Electric’s distribution plan was devised to 
the company to deal directly with its consumers, avoiding the possibility of 

e competition among middlemen. But it found that the distributors were 
ngents of the Company, and asserted that “there is nothing as a matter of 


ple or in the authorities which reqquires us to hold that genuine contracts 


en like those before us, however comprehensive as a mass or whole 

heir effect, are violations of the Antitrust Act.” * In 1949, in another anti 

st proceeding, a Federal district court upheld the Same agency arrangements 

‘ hough Gk’s patents had since expired This decision points up the fact 

the earlier General Electric case rested not on the special antitrust exemp 

n afforded to patents but solely on the legality of the agency relationship be 
veel! iauufacturer and distributor. 

Phe dec:sion in the General Electric case is significant in two respects: It 

s the iegality of resale price maintenance by means of a distributor-agency 

tem, even When the agents are otherwise independent dealers; and it indi 

tes haw Closely a permissible agency system may resemble distribution through 

ght sales to independent wholesalers and retailers With regard to the 

egalit) of the agency system, it should be noted that the General Electric decision 


so affirmed the right of a patentee, as a normal incident of his patent privilege, 
the prices at which his licensee will sell goods manufactured under the 


a manufacturer has as legitimate a proprietary interest in his 


entee has over the subject matter of the patent, there is no 


d reason on principle why the manufacturer of the goods should not be able 





he patentee, to control the price at which his property is sold Indeed 
vhere an agency system is employed no property interest in the goods passes to 
the agent: whereas a patent licensee may have title to the goods manufactured 
him under the license. It is reasonable enough that a producer should have 

he right to market his own products on any terms he deems fit, so long as he is 
ibject to effective competitive pressure and his pricing decisions are made uni 
aterally The General Electric decision simply sanctions a practicable method 


f giving effect to this right. 
General Electric does not delimit the sales arrangements that the Court is 


ling to recognize as falling within the category of bona fide “agency, but 
loes suggest that the term is broadly inclusive [It should, for instance, include 
ordinary consignment sale. The GE arrangement verged on outright deal 


whership of the manufacturer’s products, for although GE retained technica 


8272 U. S. 476 (1926) 
tited States v. General Elec. Co. (272 U. S. 476, 479 (1926) ). 


nited States v. General Elec. Co. (82 F. Supp. 


nent, 115 F. Supp. 835 (D. N. J 
nited States v. General Elec. Co S. 476, 490 (1926)) 


See note, 27 Columbia Law Review 567 (1927). 


753, 824-826 (D. N. J. 1949), final 


l 

oo] 
Id. at 488 
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¢ l¢ quent accounts i standard feature of the 
( ( i lamps lost, missing, or damaged while 
Lhie 2 bore he expenses of storage, transportatior 
( of ] hase ither than bailment 


f nited States v. Masonite Corp. on 





it an injunctio 
Sheri \ og mbination in restraint of trade. Masonite 
butor of hardboard Partly by threats of patent 

( ( ther manufacturers and distributors who ha 








( I ‘ ng patents, to enter lito So-called ce 
I te \Vlaso te designated ¢ fn Of These 
edere ctor” to sell its products The agent 
edgy he I { of Ma nite’s patents, and agreed to sell and promote 
\ CS siutil Lions Masonite set he selling 
| ( ed 
hie 
| 
pe 
mh 
‘ el] 
} 
e] 
I 
\ ( a 
. | means 
el et 
) ' voy et the product, the device is, without more, al 
c ! I t tent privilege and a violation of the Sherman Act 
I { l ‘ Cit Kelectrie on the ground that GE's purpose hac 
en ye ‘ vrd for his invention, while Masonite 
( vr « mpeting | fentees 
| ‘ eS ection on e use of ( gency cle 
‘ nda I The ¢ ! t on distinguishe Genel 
I \ ¢ ad the iegail The agency ae ( ipproy 
~ encies might well be, in some situations, the only practicabl 
\ v effect to his right to market his product on his 
| . corded 1 ‘ ition by Colgnte ad SUrViver 
B i ( on te eClLleve { h (Court in Masonite nite wc 
‘ h it 
S ' 
the I } 
t epene le ] hie s 
e tl dependent merchant s be left 
} ‘ ch freedor ‘ vr © ¢ ence ot 
or ore g be ene ! 
' ry to! retailer into 
zed as a leg the independ 
1 take judgn r activities 
l cM t him to re sound exer 
to } other hane 
n the substantial 
1 eT} re ai er tT ‘ T ts) Tl t ’ 
se his igment regard to resale 
I W however t seems 7 important ( leter e the 
‘ l m more imi rtant » determin 
f ring eve t in to inquire nt the ear tal depend 
‘ 4 le ras the manufacturer operate in an atmosphere 
‘ f omy tion, there i ittle danger of arbitrary pricing or significant deals 
M T f ‘ petitive markets the desirabili of affording the 
t good will, and the independent retailer a safeguard agains 
} er element of coercior <s involved in 








hov: on all ne co pet 2 produce! 


IeTO? 
icToO 


cetrit Professor Chafee has suggested that the wl 





on, in the control of which the manufacturer 


erest.™ General Electric’s economic control of its 


from the horizontal pricing agreement between c 





struck down in Masonite and other cases Such | 
estricts competition In So olng contravenes tl 
Phere Ss ono reason why agency arrangements 
! effects should not be permitted 
~ 1  s ‘ reney dist rurio <VSTeMmM rel 
effectnating resale price maintenance Che broad 
General Electric survives Masonite, with the lin 


ic only and not eliminate horizontal competition 


s that the manufacturer establishing an age! 
f ve price competition, for a producer with substar 
rture of his ability to establish arbitrary resale 
de 
CONCLUSION 
, demo tes the will ness of f 
‘ ! esti his race A cons 
( Act} \ 
s the Sherman Act is concerned, the result 
eh counse has manip 1 the oncepts ¢ 
gril in if the busine retices In terms O1 
N Ss subordin n f ( ) { econo! 





ce might be condemned where it is used to 
mpeting marketing systems, where it is used to acl 





ng competing producers, or where ifact 
ant competitive pressure on his pricin icies 
cer with dominant or even substantia powe 


‘trade, to maintain resale prices by any means 


ods, from producer through distributor to ultimate cons 
iar} 


ety and was implicitly approved by the Court But sucl 


orize 
e Do 
KIT 
A | 
\ Syst 
tial m 
price 


Qn the other hand, unless repeal of the Miller-Tydings 


ken by the courts to mean congressional condemnatic 
e price maintenance—an unlikely prospect—the refi 
cy system nd possibly the equitable servitudes do 
ernative devices for resale price maintenance In that eve 
the fair-trade laws with their “free and open competit 
t in a net loss to price competition. Although the j 
ne c effect may be enouzh to prevent a producer tl 
from employing the alternative devices, no decisio 
the req ement that a manufacturer establishing resale 
( refusal to deal or an agency system be subject to eff 
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Masonite might be restricted to situations where there is a patent monopoly 
! i I price agreement Consequently, it is poss ble that the alterna 
tive devices are available even to a producer with substantial market power 
Put trade, Ww ef tive entorcement of the “free and open competition’ 
| ould not be tilable to such a produce! And it is likely that the 
; free and open competition” as an explicit condition of fair trade 
ve as helpful precedent for limiting the alternative devices to situations 
the producer is subject to effective price Competition 
\ v rate, if re price competition is the goal, it appears Wiser to insist 
foree el f the statutory requirement that p e-fixed commod 
( n “free and open mpetition with goods to the same general class pre 
duce r distributed by others’ rather than to advocate outright repeal of 
the trade W It seems wiser—and politically more realistic—to demand 
extel n of ree and open competition” proviso to other forms of resale 
price inte | than to » the repeal of the only laws of which 
I exp pa 


(Mr. Ada submitted the following letter for insertion in t! 


MicnicAN STATE UNIVERSITY 
OF AGRICULTURE AND APPLIED SCIEN 
DEPARTMENT OF ECONOM 
Kast Lansing, August 31, 19 


C'/ rman, Subcommittee on Antitrust and Vonopoly, 
Washington 25, D.C. 
DraR Mr. CHAIRMA In my testimony before your committee I stated that 
the nonscheduled airlines to carry mail for the Post Office Depart 
ment at a rate lower than that charged by the major airlines was turned down 
3 truly monopolistic fashion.” To guard against possible misinterpretation 
ose not fully familiar with this situation, and to make clear the locus of 
responsibility for this decision, I respectfully request that the following ampli 
fication of my extemporaneous remarks be included in the record (at the con 





clusion of my test 
On Septe 19, 1953, the weekly staff report to the Senate Small Business 
Committee carried the following item: “Nonscheduled airlines offer to Carry 
) ye ‘ ‘ 


ass mail for as little as one-third the ton-mile rate to be paid the large 
under the Post Office’s experiment of flying 3-cent mail between Wash 

ngton and Chicago and New York and Chicago. Forty irregular airlines said 
that alowed by the Civil Aeronautics Board to make round trips 25 days each 
th, they could haul the mail for a price as low as 15% cents per ton-mile as 
opposed to the 45 cents the Post Office will pay the larger regular air carriers. In 
ts report on the problems of the ‘nonskeds’ (S. Rept. No. 822, 88d Cong., 1st 


St ), the Small Business Committee recommended that the irregular lines 
should be authorized to move mail under contract.” 
lhis was the 1e j ( A. B. Docket Nos. 5551, 5553, 6825, 6333, 6334, 6: 





6336, 6337, where about 50 air carriers, not previously certificated by the CAB t 
the transportation of mail, applied for such authority through exemp 

from the certificate requirement of the Civil Aeronautics Act These car 
riers sought the exemption in order to participate in the Post Office Depart 
nent’'s experimental operation of moving first-class mail by air between New 
York and Chicago and Washington and Chicago. 

\ question was raised concerning the CAB’s power to grant the necessary 
exemption. The noncertificated carriers and the Post Office Department argued 
that the Board had the power, and that it should grant the exemption. The 
certificated carriers.( American, United, TWA, ete.) maintained that the Board 
did not have the power and that the exemption should be denied. 

On December 3, 1953, the CAB decided that it did have the power to exempt 
carriers from the certificate requirements of the act. Moreover, the Board made 
it quite clear that it, rather than the Postmaster General, had discretion to 
determine which carriers should transport mail, how much they should be paid 





\ 


Ss United State McKesson & Robbins, Inc. (122 F. Supp. 333, 389 (S. D. N. Y 
15 crit ‘ ite, 64 Yale Law Journal 426 (1954) 

‘ icGuire Act. 66 Stat. 682, 15 U. S. C.. see. 45 (5) (a) (2) (1952) : Miller-Tydings Act 
bo S 3 (19387 15 U. S. C., sec. 1 (1952) The history of the enforcement of these 


been discouraging see note 6, supra 
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t nsportation, or upon 1 tes in Alaska where } 
rized by the Board to transport mail This limited co ctin 
e Post ister General h isly Cannot solve the problems 
ests of the applicants herein However, the Board conceded ‘ 
ost ister General to invoke section 401 (n) of the act ‘ 
procedure for the conside rhi¢ } the Board of the pP } ® ( 
ests to eertifieate carriers for additional muil services ace | 
eeds of the Post Office.” [Emphasis supplied. ] 
December 21, 19538, the Board ruled on the merits of the ‘ ad 
l cal ers for the LP pe | 
r experiment Ss d the Board 
‘ rebut the show ng tl Sti need 
wortation of mail by air « re 
offered over our presently n ertif 
e facts been developed to rs te 
an amount of service whi the I 
in conjunction with their reg irlv sé 
ery not appear that there is anv need t I 
the participation of noncertificated-for-mail carriers in the 1 ‘ 
st-class and surface mail in order to insure the success = Po 
riment Accordingly, we find that the matters alleged by t pp 
not sufficient to establish such an immediate or compel yr need f 
ces as to warrant the grant of exemption authorization pending 
tion under section 401 (n) of the act.” 
In the face of this ruling three noncertificated-for-mail cargo carriers 
F g¢ Tigers, and Riddle) sought reconsideration and again ged th: 
essary exemption be granted. In an amicus curiae brief (January 21 
Postmaster General supported these carriers and argued follows 
opinion of the Post Office Department that since the exper ( il ¢ 
' ( ested by the cert ficated « irgo carriers will 1 ake their sé Ices ay 
| ate of 18.66 cents per ton-mile over the remainder of their systems 
the New York-Chieago and Washington-Chicago segments, t 
uld be granted as being in the public interest at least insofar tl the 
nvolved lo this extent, the need exists for their services the rate 
that they could be used to advantage in circumstances sim to those 
mnection with the feeder lines.”’ 
Che Board finally reconsidered its earlier ruling and granted the ] on 
tion requested by Slick, Flying Tigers, and Riddle It ed 
ree out of fifty-odd original applications. Since the Bo: idl sole « 
this matter, it must bear full responsibility for the refusal to accep 
offer of the noncertificated-for-mail carriers. In this as in other mat 
rd chose the monopolistic rather than the competitive solution the 
e. Obviously, the Board was reluctant to move in the d tion of 
flexibility and competitive opportunity in the transportation of mail by a 
In conelusion, I call your attention to the Postmaster Genera te 
the subcommittee of the House Committee on Appropriations 
aed ) Said the Postmaster Gene ral: “We propose to ubmit t Congres 
endations for legislation which will permit the Post Office Department 
ite the purchase of air transportation.” To the best of my knowled 
ster General has not yet proposed such legislation I hope that Ww 


the near future and that his proposal will be drawn in such 1 


ote competitive free enterprise 


Respectfully yours, 


The CratrmMan. The next witness will be Geors 
president, National Federation of Independent Busi 
All right, Mr. Burger. 
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You ean put that in the record unc 


mirman, to read this statement 
ie Robinson-Patman Act. 
Proceed. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, WASHINGTON, D. C 


National Federation of Independent Business. 

&, Washington, D. C. Our national head 
irlingame, Calif. We also maintain divisi 
nnati, and Chicago. 


Mr. Bure | | George J. Burger, vice president in charge 


s that an organization just of independent 
ing together of various associations 7 
Chairman. All individual mi 
di \ ‘dual hi embers ? 
idual members. 
ght. Thank you. 
hirmMan, no oftticer or group of otlicer 5 1s pel 
leration prior to the direct nationwide vi rt 
I make this statement so that I will qualif 
nationwide membership. 
polls of our entire membership, the executiy 
ted to use — power within our means for 
Ol orcement of the antitrust laws. Our pos ition Was 
ited on this subject matter time and again be fore congressional 
ttees and before the platform committees of both the Repub 
and Democratic National Conventions in Philadelphia in 1948 
Chicago in 1952. 
to the premise that vigorous enforcement of the antitru 
only come through those agencies entrusted by the ( ‘oneress 
iforcement of these major laws. We further know fron 
ience in the business world that it doesn’t make muc 
what experience one has in his own individual business, 
production or distribution level, or how ably finaneed 
businessman is—if there is no equal and fair com- 
framework of the laws both State and 
ident businessman will go down to defeat. 
istent, vigorous enforcement of these antitrust 
opinion, be the only major item which will keep 
our overall ec onomy. 
for the information of the committee, I do not ap pear sole] L\ 
apacity of a profession: al trade association executive. I have 
1 ¢ xperience in my own priv ate business for close to 40 years as to 
tructive dual pri ing policies eman ating from the production level. 
(ne eannot hope to compete under condi tions which previ ul, and 
it tends to des tro} individual initiative. Far more import: unt, such 
tacties will break the heart and courage of the most efficient business- 
man whether at the production or distribution level. 
When the Robinson-Patman Act was enacted by the Congress we 
business for the first time then realized that our “magna 
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| was priv leged to participate ] Lf 
. _ 
from throughout ie Nation 
tuto} Hla 


that histori day on March 4, 1936, in Constitut 
thering was addressed by the coauthors of the act, tl 
and the Honorable Wi olit 


ved. 
ill bus hess men 


| | 
| ne a 


Senator Joe Robinson, of Arkans 
‘rom the State of Texas 
‘mber 


Member of 
‘oll ne day | Was Invited to be a rie 


the Preside 


Congress fh 


oO visited 


1). Roosevelt 


manufacturers to mark with their names all private 
to whe 


ds tl produce 
Compel suppliers to disclose their entire lines of discounts 
ilers, as a means of checking secret rebates and unfair } 
Prohibit bank holding company control of business enterprise, 
tic g systems by bank holding compa! 


onopolisti g 
he United States Go sue price-fixing mon 


expansions of bankil 
verhnment 
from being an officer, director, or en 
in excess of $60 millio 

the Feder 


? 
il 


any person 
i | ing 


for the 


total ass 
rtment and 


Justice Depa 
cy policymaking 


ajor defense agency | 
fare 
t reta 


( 


l-business we 
tving up independ nh 
ir supp! 
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Sm 
‘turers from 


dent ou tS ma 


indepen 


The CHatrrmMan. Now, Mr. Bureer. could I ask \ 


ie paragraph up here ? 


)] 


Mr. Burcer. Yes. 
The CHAIRMAN (reading 


any person from be 


iVilic 


Prohibit 


! ys 
ora 





1052 STUDY OF THE ANTITRUST LAWS 


You would have that also apply, for instance, to banks, insurance 
companies, and bank holding companies / 

fr. Burcer. Yes, sir. It does not make any difference. Anywhere, 

The CHatrMan. In other words, if, shall we say, X insurance con 
bought a big block of stock in United States Steel, that woul 

rohibit one of their officers, an individual, from being an officer, em 
ovee, or director of both corporation ? 

Ir. Burcer. Exactly. 

(CHAIRMAN. Most of the big 


insurance companies are mutuals 


RGER. (Juite true. 


HAIRMAN. So that their officials are not stockholders in the 
‘ being stockholders. Would that also apply in 


cht. Go ahead, please. 
time Congress was considering the enactment 
in Act disclosures were made of the price lis 
n our economy which in most instances showed 
of prefere ntial prices of tremendous magnitucd 
buy rs ofa supplier, which all tended to defi 
of small business institutions both in the 
| dis ition field. 
Hill d Mr. ( ha rman, the quality of the merchandise beine 
is of equal orade, whether under the prod icers’ trade 
‘ands or a private brand. 
were also made by bie producers to large «| 
nad equ il econeessions were denied to other buvers of thi 
a disclosures resulted in the Congress taking 
toward correction of these discrimination 
Robinson-Patman Act. 
he tim he o ‘ing of these businessmen in Constitutior 
Ia ; Tashn oton a on or about March ‘, 1936, the Federal 
Tr ide (‘Commission released its findings as to facts and conclusions 
{ of Goodvear Tire & Rubber Co. 
ing to that historic docket of the Federal Trade Com 
| it is my recommendation that before your 
ny conclusions. a complete review of the above 
the committee, as it will disclose a pattern In overall 
ation which existed at that time between two very 
ions and it was the intent of Congress in the enactment 
if inson-Patman Act that there would be no further repre- 
ions of such price discrimination. 

Phat contract in itself during its life, to a large degree, destroyed 
many, many thousands of independent retail establishments, and 
also tended to reduce the number of small producers, and through 
‘ontract cancers were created which still plague the rubber tire 

ustry. 

(nd TIT refer, Mr. Chairman, to this docket of the Federal Trade 
Commission, and I respectfully urge the staff of your committee to 


make a thorough rey iew of that docket. 
[ think it is necessary to quote from the findings of the Federal 
Trade Commission in that docket, a hidden price concession to the 
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buver Trom the seller that existed until the Commission 1 ae e 
adiscovery that even the stockholders and the board of directors of t 
ompany were not aware of: 


Whereas, Goodyear has requested Sears to enter into a new conti 
f the above contract of May 17, 1928, which said new contract w 
nable until December 31, 1942; 
Now, therefore, in consideration of the execution simultaneously herew 
Sears of said new contract, and for other good and valuable « 
Sears, the receipt and sufficiency of which is hereby ackn edicer 
Goodyear, it is agreed as follows: 
First: Goodyear hereby covenants and agrees that it will issue, assign, transfe1 
or deliver to Sears simultaneously with the execution of this cont SOHN 
res of common capital no par value stock of Goodyear fully paid, nonassess 
and to be the sole property ol Sears, and at said time also t pay me 
ish the sum of SSO00,000 to be used by Sears to purchase a minimum of 32,000 
onal shares of the common capital no par value stock of Goodyear, : to be 
e property of Sears, and Sears agrees to acquire a minimum of $52,000 


shares by purchase in the market not later than December 15, 1931 


This disclosure through the then constructive action of the Feder 
& ide ( ‘ommission, and additional disclosures of an equally startli cy 
iture, and the enactment shortly thereafter of the Robinson-Patmar 
\ct, gave to small business for the first time a ray of hope as to the 


cur h oul overall economy. 
The (goodvear Che. like some o 
direct and unfair competition not alone with their own nl pence 


etailers in that industry, but all other independ nts in the industry 


1 
} 


ners, were operatins retail stores 


+ 
( 


| rec all many visits being made to me by mployees of these manu 
turers’ retail stores who said in substance that under the prov 
Ons of he Robinson Patman Act, “my company ” could hot keep 
ese stores operating as they would be in violation of the law, due 
the seeret and private concessions made to the operation oft these 
ores by the manufacturer and similar concessions denied to the sup- 
er’s own independent customers. 

It might be well to know, Mr. Chairman, right at this very moment, 
lat Same company has announced they are still operat ng “neal \ 


1 


retail stores.” We put the question “why” and “how” and the 
wer must rest with the Federal Trade Commission. 

Phe Cuarrman. At that point, isn’t Firestone doing the same thing 

Mr. Bureer. They have about 700. 

The CHarmman. Seven hundred ? 

Mr. Bureer. Exactly. 

The Cuairman. And they not only deal in tires, but they deal in all 

; of accessories ¢ 

\ir. BURGER. They are a miniature department store. 

Phe CuarrmMan. Go ahead, please. 

Mr. Bureer. It is very important to note what appeared at that 

me to be a sincere atte pt by certain producers who had contract 
relationships which would disclose price discrimination in violation 

i (yovernment statute to make immediate corrections in conform ty 
th the law. 

The then president of the Goodyear Tire & Rubber Co. and presently 
the chairman of the board of directors, publicly announced shortly 
.fter the enactment of the Robinson-Patman Act, the cancellation of 
the contract with the buyer, which was Sears, which at that time still 
had a period of 5 or 6 years until termination. 
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L hfield ua 1 his announcement in canceling the contract 
hat he couldn't justiry the price under the new law. some 350 days 
iter the then president of the B. F. Goodrich Rubber Co. announced 
e neellatior ot thell portion of the contract with the Atlas Supply 

which I believe was a subsidiary of Standard Oil of New Jersey, 

















ind | Latement at that time Giving the reason for such cancellatio 
is that Goodrich could not justify the price under the new law. 


| well] reca | elng I} the CItyY of Chicago In or aroul d October OT 


Pe yl I was cal ec Uupo by an independent retailer who asked me 
f | had seen Fortune m vazine for that month, and he said, “There 
lerest g article in Fortune which in substance stated that t] 
| ted States Rubber Co. was planning to five up the manutactua 


brand and go wholly into the manufacturing of 





| bryiyyie ad itely contacted the offices iis ¢ f the United States Rubber Co.. 






is requested to confer with to 





ollicials of the United States Rubber Co., and, as it was related to me, 
they had a new } of merchandising which would be revolutionary, 
| would be most productive for independent business and in keeping 









full provisions of the Robinson-Patman Act. 


I | red manv times between October 1936 and December L936 

h the top offi Is. neluding the president of t] e United States 
Rubber Co.. 01 the planning. 

It is to be noted, and it is of considerable importance, that after 
Goodrich had canceled their portion of their contract requirements 


th the Atlas Co.. the United States Rubber Co. immediately took 
up that portion of the contract which then gave them 100 percent of 
> oloanti contract. 


J iy ese many conterences bet ween October and December of lf 36 

ith the top officials of the United States Rubber Co. resulted in an 

nouncement ben Oo made by the United States Rubber C0: in or 
around January 1, 1937, of a most startling and revolutionary pla 
being instituted which could have most far-reaching beneficial effects 
nationwide, all in keeping with the provisions of the new law. 

I know at the time the announcement was made, and shortly there 
after, many top officials of other major industries were alarmed at the 
planning. Leading business publications were also alarmed, and 
rightfully so, because the plan as announced was a completely new 



















What was the plan? Namely, that as of January 1937 the policy 
of the United States Rubber Co. was to be that they would have three 
ustomers all buving from the factory at the one price, so as to keep 
within the framework of the provisions of the Robinson-Patman Act. 
The customers of the producer were to be (1) the car manufacturer, 
for original equipment tires; (2) the mass distributors and oil com- 
panies in private brand tires. and (3) the independent United States 
Rul her (‘o. dealers ] ationwide. 










There was to be no hit or miss on this proposition and, as it was 
remarked by the executive officers of the United States Rubber Co. to 
me at that time, and I quote: “Burger, this is what you have fought for 
for vears, and here it 1s—fair competition.” 

Mr. Chairman, because of the nationwide prominence of the com- 
pany involved. and its nationally known customers in the bigger 










1a +} yy 
11S | me I would ke to have 


ement of the United States Rubber (¢ Oise 
new plan of merchat 
ill go in at th 


as follows:) 


Products, Ine., as at present 
Mutu o. Will obtain its tire 
s, Ine.) and will have the 
ume purchaser in the replacement 
y its tires at the same percentage OV ; 
votume accounts The re Will be no allowance 
ng cost 
The Mutual Co. will take over from the Products C 
pany-owned stores and other contracts 
| field together witl 
st. The Prov ts ¢ 


1 all requit 


gy » requires inds al 

Certified public accountants will audit the 

and will certify as to the accuracy of the 
will perform all of the usual functic 


ng, shipping, warehousing, sales promoti 


ke full advantage of the U. S. systen 


composed of men of merchandising experiet 


problems of local retail selling ; well as national d 
The Mutual Co. will distribute its tires through the 
ed upon established lists, and discounts therefrom, as at present 
The Mutual Co. will select dealers from different parts of the e 
s advisory council for advice on matters pertaining to the distribution 
7. The Mutual Co., for the first time in dealer history, establishes a 
ra further payment, if earned, under conditions stated below 
In the event that at the end of the year it is found that the cooperative 
the dealers and the Mutual Co. have reduced expenses of the Mutu: 
int where a fund or surplus remains, then that fund, afte ettil 
usiness reserves, will be distributed on a mutual basis 


Conditions unfavorable to the accumulation of the fund s 

und competitive practices usually resulting in price wars 
tr of the Mu alc \\ } lversel f 

8. The Mutual C 

tanding that there 

utual advantage 


{ 
VY aires S11 
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Approaching a new year of great promise we believe that by the introduction of 
this new tire-merchandising plan the United States Rubber Co. and the United 
States tire dealers may continue together to go forward with a renewed confidence 
and with a new satisfaction 

UNITED STATES RuBBeR Propucts, INC., 
L. I. TompxKtins, Vice President, Tire Division. 


Mr. Burcer. I would also like to have included in the record at 
this time my letter to a vice president of the United States Rubber 
Co., dated December 1, 1936, as to my observation on this new, revo- 
lution ary plan, and iis letter was then signed by me as secretary 
and general manager of the National Association of Independent 
Tire De — and the letter was sent to the vice president, by the 
direction of the president of the Tire Dealers Association, the late 
Mr. Thomas J. Lane. 

The Carman. Very well. 

(The letter is as follows :) 


DECEMBER 1, 1936. 
Mr. L. D. TompxKINs, 
Vice President, United States Rubber Products, 
New York City. 

Dear Mr. THOMPKINS: Reviewing the new plan which your company will 
put into effect January 1, I believe it will be history making not alone in the 
tire industry but also effective in all other industries. 

The plan as outlined places the smallest account on equal footing with the 
largest From that point on efficiency will count. For years tire dealers have 
rightfully spoken of the injustices that they faced in competition and through 
no fault of their own. The mutual plan that is being offered to the United 
States dealers will be the answer to their plea, I feel most certain. 

That part of the plan where an advisory committee of the dealers will be 
apopinted to confer with the company on sales plans and policies is a most 
constructive move, and I feel certain it will prove very beneficial in every way, 
and will tend to make the plan 100 percent successful. The Mutual Co. should 
he most interested in having dealers on the advisory committee who are militant, 
sincere, and conscientious. If this is done you may be certain of success. 

Another very important item is that the entire selling force now will be 
working for the dealers, and the selling force will have the help of the dealer 
inembers, which will add to greater success of the plan. The sales force of the 
Mutual Co. certainly now have a wonderful plan to sell. Goodwill will be built 
into the industry for the first time in many years, and that is what has been 
needed 

If the Mutual Co.'s plans are carried out to the letter, the proper selection 
made as to the accounts, those dealers can sell merchandise at a profit, a year 
hence the manufacturer, the Mutual Co., and the dealer will have at last realized 
tht “the Three Musketeers’ spirit can be written in the tire industry as well 
as in fiction.” 

It seems to me that the action of the tire dealers assembled in St. Louis, 
October 19-22, 1936, all real Minute Men, has been answered by the new plan 
offered 

Respectfully yours, 
NATIONAL ASSOCIATION OF INDEPENDENT TIRE DEALERS, INC., 
GrorGE J. BurGcer, Secretary and General Manager. 


Mr. Bureer. I believe that the arrangements of the company were 
only in existence a few months when I found that the company had 
been violating its announced policy, either directly or indirectly. 

Shortly thereafter I filed complaint with the Federal Trade Com- 
mission as to the violations, which resulted in a cease-and-desist order 
being issued by the Federal Trade Commission against the United 
States Rubber Co. et al. 

From that moment on, up to the present moment, we are still in the 
dark as to whether that order of the Commission has been lived up to 
to the entire satisfaction of the Commission, in keeping with the law. 
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[t is interesting for the committee to review committee print of the 
tafl report tothe Monopoly Subcommittee of the Committee on Small 
usiness, Hlouse of Representatives, a to House Resolution 


1 (9th Congress, which committee was maded by the Honorabl 
‘stes Kefauver, chairman of the Micauoeis Subcommittee of thi 
I louse Small Busimess (Committee, whi hi report was dated Dex embs l 

7, 1946. 


On page 26 of the report, I quote: 
i 
The statement from Mr. George Burger makes very detailed and lengthy 


ges that the cease-and-desist order against the United States Rubber Ci 
1939 Was meaningless in terms of practical results 


Krom the same document I quote : 


The FTC, when questioned by the staff about their not making compliance 

cks, replied verbally that they do not have the staff to devote to the functior 
other words, that they have such a large backlog of cases that they have 
end all of their time “swatting new flies” and do not have time to find out 
iether they have effectively disposed of the old ones. 

— parently, Mr. Chairman, other factors in the rubber tire indus- 

and in fact it can be said must also apply socalies r large producers, 

calizi ng that the enforcement of the Robinson-Patman Act was 
eaningless, lost no time in instituting practices along similar lines 
r price discrimination in violation of the Robinson-Patman Act. 
Review the mail we receive either at the Washington office or the 
iead office of the Federation at Burlingame, Calif., and we find com 
aint after complaint of price discrimination and the question “Whet 
the Robinson-Patman Act ever voing to be enforced to bring relief 
the loeal level ?” 

[ know this much: In discussing the Robinson-Patman Act with 
embers ( 


yf the rubber tire ee they continually refer to t! 
on of the United States Rubber Co. and the subseque1 t cense-and 
esist order ag’ unst that company and the y5 too, remarked: “When 
the Robinson-Patman Act going to be enforced?” and in their 
elief that it would not be enforced they, too, had instituted sales 
policies all in violation of the provisions of the Robinson-Patman Act 
It is to be noted that but a few days ago the automobile dealers 
.lged vigorous protests against the actions of certain major car 
iunufacturers in discriminatory prices being extended to one class 
of buyers at even lower than the dealers’ cost. 
The importance of this order against the United States Rubber Co. 
n 1939 which the Commission has failed to enforce, has, in our opin 
on, brought about a complete nullification of the law or a complete 
lisregard for the act. 

It was as a result of the failure of the Federal Trade Commission 
to vigorously oe. the Robinson-Patman Act, particularly as it 
lated to compli: ince | )\ the United States Rubber Co. with the cease- 
bees desist order of the Federal Trade Commission, which necessitated 
his organization in the first instance in April 1947 requesting the as 
stance of a congressional committee in having action taken by the 
Federal Trade Commission to invoke the quantity limit proviso, 
ection 2 (a) of the Robinson-Patman Act, as it apphed to the rubber 
re indust ry, which case is still pending in the United States Federal] 
District Court. 
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By the 1 V, Mr. ( ha rman, that ease will come up in tl e Fede Ll 
district court on September 7 and 8 here for the validation of the 
rule We hope that the Government wins its case. 

Here il ! resting exhibit in a communciatiol cirected to the 
Executive Secretary of the Federal Trade Commission under date of 
\ Imust 10. 1955. ay n the he acd oth e ot the federation at Burlu gvame, 


Avoust 10, 1955 





R ied 
Federal Trade Commission, 
Washington, D. C. 
D Mr. Pa I ive just finished reading copy of your July 6G lett 
* Warren G. Magnuson dealing with checks made on United States Rubhe 
npl ( the Federal Trade Commission’s April 25, 1939, pri 
I d ig st the firm 
e point 1 i med Mr. Magnuson “The Commission's order which 
April 25, 1959 lirected against three methods of price discrimination 
h the T ed States Rubber Co. was found to have utilized in the sale and 
ber es of like grade and quality. * * In violation of 
2—-A of the Clayton Act, as amended * * * respondent sold United States 
es throug sown retail outlets to certain users and ‘commercial ac 
iabl er than those charged other competing | 
‘ 
M ‘arrish, this indicates that the Commission at least in 1939, felt 
e Cla nm A¢ s amended by the Robinson-Patman Act applied to dis- 
olved between manufacturers selling to their independent dealers 
imers through their company stores 
‘ Mr. Parrish, that during May of 1954 you wrote letters to Senators 
Douglas erning the coverage the Robinson-Patman Act in 
y ( el es » 4 s through retail stores and 
Your contention was that the Robinson-Patman Act 
pply to rit ions involved in such sales because “even assuming 
hs Ss are made at different prices it is apparent that the two classes 
ers involved e., dealers and consumers, are not competing with each 
that the requisite effects on competition would be entirely lacking.” 
ene e that you were contending there could be 
l because in one case the manufacturer would be selling 
llemet nd in the other case would be selling ultimate consumers 
lded t t in ng such a dual system of distribution “a manufacturer 
egal obligation to sell to its dealers at prices which will enable the 
4 ‘ } up] y 
I wonderit Mr. Parrish, whether there is any conflict between the pos 
hich y took in May 1954 and which former General Counsel William 
Kelley took before ngzressional committees during tire bill hearings of World 
\ Il and ( ‘ n the Commission took in 1939 relative to the dis- 
! ( ( by United States Rubber Co. of tires to con 
hroug] \ outlet 
Iw dl ve h appreciate hearing from you on this and I know that small 
en th selves will be very much interested in what you have to say. 


cooperation and with best regards. 


Mir. Chairman, up to this moment there has been no answer to that 


Only recently, to our amazement, in testimony oven before the sub- 


ttee of the Hlouse Small Business Committee, witnesses from the 


Kederal Trade Commission advised that subcommittee that they had 


cently discovered after an 18-month study or investigation a con- 
p between 2 major rubber companies and 1 oil com- 
which diselosed sales, direct or indirect, on tires, batteries, and 


wt rerationsn 


wecessories, totaling during that period, approximately $56 million 


wind an override COMMISSION pa ad to the ol company In excess ot 


S5 million during that period. 


| 








nother subcommittee of the Ho 
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( sl il] 
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mize the number of cooperative n 
orien il intent of the co-ops them 
Vigorous enforcement of the Robin 
expal ne crowth of discount he 


ness tl roughout the Nation. 
It would bri e apout lol oF overdue 


business, both at the production 
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Finally, industry at large, both bi 


(;overnment itself meant that the | 


( ild eall for A halt on practices in 


the 7 ( 
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‘hairman,. in the entforcem«¢ 
enterprise system will res 
merchandise of equal grade 


man Act would also reduce or 
lovements operating way beyond 
selves. , 

son-Patman Act will also reduce 


uses Now plaguing ndepende 


protection to effie ent indepe 
and distribution level. 


1} lors a en 
7 and small, realizing tl 


aw will be vigorously enf« 


violation of the act. In ot 


ords, they would “Stop, Look, and Listen” before they made 


yor move. 
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~ part of the Government would be an ince 
yf Natio Who ce re to vo Into thelr own INnaividu 
1 to be a healthv economy, not a regimented eco! 
ot a captive economy then we must have millions of sma 
esses t eep the free-enterprise system functioning, and th 
om ot through mere lipservice in the enforcement 
wing the Robinson-Patman Act, but 
‘Actions speak louder than words” on the part of 
( 
I \l ‘ 
( ' en you agree with others that appropriatio 
Oo that they ivy have an adequate stall 
that ont! 
\] 3 \ ( I) 
( IRM | oO en ive the best law n the ve l 
risit s for entorce ent t becor l 
\I | \ ( 1 n. | have repeated) in behalf of thi 
\ ed ( Independent Business appeared before 1 
\pp ( (‘omimiittees of the Congress. 
ppearances, I stated to the subcommittee of thi 
11 e A (‘ol ttee that 1 found that a total appropria 
fi ‘ e Antitrust Division of the Department of Justice 
} Ved! 
Lore f | ttee, with 4+ million business institutioi 
( he at ( i doll ur per year Msurance for small 
Iv. or pen its, in the w L\ ot ippropria 
| ( e, Mr. Chairman, it is well to give them a 
rol on. it it k a more important thine in thos 
Or 3 it everv member of that agzgeneyv must have 
that is eiven to him by the ¢ Ol Oress, 
1] { ) ypInions, V Lich has been OMe 
| eral J (‘on on. one school bel eving thi of the law. 
| ( \ 0 \I Bu 
\ ' tated that you considered the Robins 
\ ad la / 
1 1} | 
\] | \ He o tl tempts to ente e 
@ ( lacksor ited 
R iter cue il ‘ 1 ¢ 
| ed Co of wen Oo have ! gh 
\ : th the Supreme Court the final authority in interpretine 
te, uidi | rt Ci ite that some revision ot the vet 
e called Tor 14 toa eve 1ts purpose ¢ 


urGER. Mr. Burns. I have been in the business world bette 


t 


vears. Lami oO position to try to interpret the O} inion of 


e wd ry or the legal protessio1 or economists but I do know in 
' 


mv experience md 1t Is not local, but it is nationwide that whe 


t! Robinson-Patman Act was pul into etfe t, )y ul must bear In mu d 
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ir and ea nd Mo tvyomery Ward, et cetera. So the dealers i 

I ted Stats Mr. Chairman, vot together and formed a small 

pany, and we went to the rubber companies with this deal to put 
them ‘fair comp {iol 


In a closed meet ho v h the rubber companies, they sa l, “thumbs 
” on that kit d of deal. 


() e broke the agreement, \I ler Rubber, they took the deal. Sixty 


days late, Good ibsorbed Miller Rubber, and in their offices back 
Ohio, in February 1930, they used these words to me: “We are 
cr 7 to break t! it contract with you.” 
I said, “Are you going to break the Atlas Supply contract ?” 
() no, no 
Chat is Standard (¢ f New Jer ey 
Now, ell We ent for the group, we went in and asked for mill 
osts, the im is Sears, Roebuck. So I would Say that if this 
cery GO! lpn Ll angements, then their apphcat on should 
t they vet the lowest possible price that that seller olives to all his 
tomers. keeping with the law. 


That is the way I would answe1 your question. 
Mr. Br RNS Now, VOu have a ked for vigorous enforcement of the 
Robinse Patman Act to reduce the expanding crowth of discount 


Mr. Burns. Now, aren’t discount houses independent businessmen ? 
Burcer. There is no question about that. That is correct. 

Mir. Burns. Well, shouldn’t the publie get the benefit of the lower 

price that the discount house is willing to provide, if no law otherwise 


Mr. Burcer. Well, | owned and operated a business in the city of 
New York for a quarter of a century, and we were plagued — dis- 


unt houses. Even some of the insurance companies were running 
liscount houses 

Discount houses get their merchandise possib ly from two sources: 
overstocked dealers or unscrupulous manufacturers wanting to unload. 


I was a men iber 


The Cnarrwan. In other words. they vet it from the same sources 
hat used to warehouse it¢ The warehousing companies, which would 
I ike over Inventol ies of factories: is that right ? 

Mr. Bureer. Exactly. 


The Cuamrman. In other words, if the factory built up too much 


of an inventory of manufac acai goods, | 1e would sell it to a warehouse 
i big h ene in order to get it out of his plant ? 
Mir. Br Mr. Chairman, [ cover the Nation every year, the high 
pots of the "Nation. | remember last year on the west coast 


The Cuarrman. I know a telephone company that was built up 
mv state throug] 1 bu ying voods that w: ay. 

Mr. Burcer. I know what Mr. Gifford of the American Telephone 
& Telegraph Co. wrote me, that he would not deny the right of his 
195,000 employees to buy at the buying price, and I know a very 
leading insurance company was running a discount house right in 
their own company until I went to the president of the company and 
corrected it. 

So I say that these discount houses, Mr. Burns, will exist primarily 
on the source of supply that they get from wholesalers overstocked 
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1 } 1 > : ; . 
deulers overstocked or from manufacturers whose sales 


worth the papel it is written on. 


Mr. Bt RNS. But cle ( sn’t the consumer Le t the he t oT f 

ce? 

Mr. Bureer. Temporarily, yes. They benefit from the lower pt 
far from the services I saw | communication less than 15 d 


vO Trom Some where n Ohio or Michigan in a sm il] town wi! ere 1 


le} got together, and anything that was boug {C trom a ( 

es—I don’t know whether they are in the law or not—but 
: 

xing up a service charge 


You cant get somethi 


r for not] ing. Marshall Field said t 


ring tne depression. 
Mr. Burns. Now, will you explain what you mean by stating 
e enforcement of the Robinson-Patman Act would minimize 


ber of cooperative movements / 


Mr. Bureer. Well. ves; because many of those co-ops are buye1 
these large suppliers, Mr. Burns. The co-op tire, for example 
Phe CHatRMAN. It is an interesting thing that some of our depart 
t stores here in town have put in discount floors. . 


Mr. Bourcer. exactly. [ have noticed it in St. Louis and othe 


Now, Mr. Burns, to answer your question, I know that one of thos 
ompanies 1s the ma ifacturer of a CO-Op tire. It was at onet 
i nited States Rubbs r Uo. You realize what this deal was? I 
t take the time of the committee to read this declaration of tl 
ted States Rubber Co. Why, Mr. Chairman, if that thing 
{ ned according to Llovle, according to the law, in mi 
. franchise, hke a dealer in Clarksburg, W. Va.. or ¢ 
Town, W. Va.. in a 12- or 24-month period, or 36, his franchise wou 
ve been invaluable. He would have been able to compete with 
es of competition and serve the public better. 
But it never functioned. 
Mr. Burns. But isn’t the purpose of cooperatives to enable thos 
ho join the cooperative to obtain lower costs in order to pass on the 


ivings to consumers 4 


1 


Mr. Burcer. That is the purpose. L think that when the late Sen 
tor Capper was here, I discussed it. He was a great advocate of 
o-ops, and he was always familiar with anything that would injure 

original intent of co-ops, farm co-ops. But I think they hay 
rone bevond that operation. [ am not opposing Co-Ops, but I Say th 

e entorcement of the Robinson Patman Act would reduce the ex 
panding power of co-ops. 

Mr. Br RNS. You have also recommended that manufacturers bi 
arred from retail fields where their operations monopolize busines 

Mr. Bureer. That is right. 

Mr. Burns. Can you give any examples of the type of indust1 

iere this is taking place ? 

Mr. Burcer. Well, I will tell you. The subcommittee of the S 
Small Business Committee, less than 40 days ago—the sul 

urman was Senator Humphrey of Minnesota he had befor 
vitnesses from the State of New Jersey, independent gasol 


l 
t 


he finest, competent witnesses I have ever seen before any ec 
What was the overall complaint of those deal rs, of the price wars 
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e Thre | ( rt ib Chore va Vv! ce] i | oher 
{ But it they are afte those company 
ve item, truck and tires, and there is 
vo to get the ordet 
\\ eeks, in Long Island Citv, N. Y., a dealer 
rder for truck and bus tires from one in the 
ve a price, and he had to meet a competitive 
rf e manufacturer. It resulted in the mayor tire 
‘ ( it order from the ae Lie@l better that two 
| petition. That destruction. 
N { t e these company-ow! ed stores, operating In main 
O { Chie tv of New York we have no real dealers 
( I) vy of the « ties in the U1 ited States. thev have a 
re monopolize. They haven't stopped at that, Mr, 
i> 
Mr. Burns. ) < the oil industry 
Mir. Burcer. Int oil and rubber tire. 
Mr. Burxs. But in the oil business, do the oil companies have 
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OMe 


hela 4 
The late Senator 


of Standard of 


ask Vou this quest iol 
is asking the president 
. 


} 


) : ! the same building, in room 357, during the 
f Senator Murrav—he asked the witness—I think his 


itTions do vou own, Mr. Stam- 


| | ity ven, I think the statement was. 
i itt i d, “Well, you shouldn’t have much trouble 
ho We are interested in those 1.500 or 2.500 
getting such subsidies of all description that I 
my testimony—if that Robinson-Patman Act was en- 
| ive been 1 neing that doorbell over in the Commission 
that pro] osition what is the first answer we vet from 
in appropriation from the Congress to make this study.” 
d one of the members of the Commission right now, with- 
ng ! “Why do vou need to do this? Why don’t vou 


he Richmond, Va.: the District of Columbia: Balti- 


and sat sTy yourself in those three points whether these 


‘rating within 


the framework of the law?” 
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THURSDAY, AUGUST 25, 1955 
UNITED STATES SENATI 


SUBCOMMITTEE ON ANTITRUST AND Monoporn 
1 THE COMMITYIEE ON THE .J UDICIARY 


e subcommittee met, pursuant to recess, at J {0 a. m., In room 
lt, Senate Othice Building. Senator Harley M. Ix loort (chairman) 


Present : Senator Kilgore (presiding). 
Also pre ent: Josep! W. Burns. Ci) ef cou sel: \I tin Seo il. eco 


omic consultant; and Joseph A. Seeley, assistant counsel. 
The Cruarrman. The committee will come to order. 
Che first witness is Samuel A. MeCain, general counsel for the Cor 
Products Refining Co. 


Mr. McCain, we have a formal method here of your either introdue- 


prepared statement at cd comme ntil FY On it. Hig lioht ne 1, OF 


ou can read it, just as you see fit. 


STATEMENT OF SAMUEL A. McCAIN, GENERAL COUNSEL, CORN 
PRODUCTS REFINING CO. 


Mr. McCain. I think I might just read this through. 

Che CHatRMan. All right. 

Mr. McCarty. And then any questions you have, sir, or any other 

embers of the committe Iw il] be olad to be as helpful as | can. 

The CuHatrmMan. All right. 

Mr. McCarn. Mr. Chairman and gentlemen, my name is Samuel A. 
McCain. Iam general counsel of Corn Products Refining Co. I con- 
sider it a privilege to appear before you, and to give you, for such 
help as it may be to you in your deliberations, the general views of my 

ompany on the functioning of the antitrust laws. 

I have prepared this brief statement which I am readin 
[ shall leave with you, and I will be glad to answer to the best of my 
ability any questions that you may have. 

My company produces starches, dextrines, which are modified 
starches, corn sirup, and corn sugar—which you may know as dextrose 
of cerelose. Byproducts of our production are corn oil and animal 
feeds. Our products are for both food and industrial uses, 

The particular products of ours best known to you are probably 
Karo sirup, Linit and Niagara laundry starches, and Mazola salad oil. 
We have, however, many other products, and there is practically no 
industry in the country that does not use some one or more of them. 
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he sweet 


onadered, how they ot t 


\] Vic ( \ O COSe SITUDS Are i} | the sme th) GO 
} ] if vo mal Ix: F ) Wp 
( i 1 We Take Aaro from n O, Wt 
up. nnd the doctor on the streel Who 
( hula would Say, an ~ IS Something 
; j 
lv eve i little better because | 
| 
() ( ] est onsumer of cor the wintry | 
] ] r 
iti hep tally to solve the com rplu | 
Ol wna the farmer ‘1 «| t| count It 
| : 1 | 
ce to help more in the soluti of that pro 
| ( mM ‘ 1) \ ive anv byproduct result ng from the | 
* ye & 
ed for stock feeds ? ' 
\] Vt () CS. I \1 ! | Teer Li'¢ bo x 7 rl | i} 


| a 59 | N Kon trance, | found in 0 


uba. since thev have 


( there, they have started what we call feed 
fiatte 0 | ttle, 1) . thev didn’t do before ana they 1] 
{ of t hie we productiol “1S well ms QC @) 
- | Tie oft tatte no feeds. 
Vir. Met \i ( ! h our process we first take the | 
. Un e take the germ out, which is the littl 
Ue ; vou eat corn on the cob. 
| tAN. D u produce germ oil 4 


s our Mazola salad o 


| ( TTAIRMAN \\ il t . produ { they eall corn gerl Oo | that 
/ 


dor tors prese) ibe 


Vir. Met A © what you have in mind is wheat germ, v ly 
o { ug by some of the food faddists. 

Phe Crrairnman. [t nue if it was corn. 

\| Vic( Ni We just make the best salad and cooking 


Mazola out of that operation ? 


product of that operation is soap stor KX, 


‘ Oo ( the ( eago market, like Procter & Gamble, 
| \ ( rate the orain itself. That grain consists 
of o-third rch and a third protein. That protein is used 








( tent { pl pally, for animal feed, and that, you 

( out rd of our tonnage. So the corn gluten feed and 

Col o ten mea represent a substantial tonhage in our business. 
ie ue of und all of our competitors. 

| C HAIRM . And your competitors produce similar produ 4 

IT me 1)? to} ilar Durposes, but by ditferent processes, nd 



























petl 


While we beheve n tree competition, we do not be eve D) cl ito] 
ompetition, or competition by unfair met ods, 01 Mmipelitio ere 
oor more competitors Gane up on another compe ! I t] K T 
intitrust laws. is presently constituted, are well adapted for the p 
pose of prevent @ these kinds of competition. . 


I think the antitrust laws are well adapted for the purpose of pre 
Serving a healthy. well-balanced condition economical! within ft 
ious Industries going to make up Americat lustry general 
is condition, we think, is the product of decent, vigorous compet 
tion, and has been contributed to in cood measure b our antitru 


iws, either by their existence or by their application 
In recall i to the Rob hsol Patman Act, | would like to 1 ike tw 


observatiol ia In the Wrst } lace, it has heen oO r expel ence that 
Statute Was placed on the books it has prod ced oreater efl eC] 
operations on the part of the large distributors. This. of cow 


} 
has redounded to the benefit of the public. 

In the se ond place, it has unquestionably been a bio help to che 
smaller-business man. Under this statute he has been able to de 
things legally in the way of pricing that the bigger company can 
iS a pract cal matter do. 

I would like to say a word here, if I may, of the bugaboo of “bigns 
¢hat is so much with us today. Unhappily, from this, business itself, 


unless it can shield itself under the classification “little business.” ha 
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eotten a bad nam It is this latter that concerns us. We think it 
most fortunate and unjustified. Without question, bigness can be 
|. It can also be good. In this country of ours, where the highest 
tandard of | v the world prevails, we must not forget that it 
hee mins producto} ind mass distribution, possible In great 
( rt y DPD \ Of ¥Y units, that have produced this standard 
of | } 
bis ‘ ¢ l 1 be examined neach one of it many Mant 
farions, If certain one it does badly, it in that reaard to be 


The CHarrman. Then you would agree with one of the economists 


fied a little time ago that bigness was good or bad based upon 
) } fo hio 
| othe WoO?) mo) dupol} the intent of being big. 
Mr. McCatn. I would say [ awree with him. 
Phe CHarrmMan. Go ahead, please. 
Mr. McCarn. Tf in another it does well, it is in that regard to be 
lL. Busine hould be viewed in the same way, we think. 
Not all good. Not all bad. Actually, we like to think of it as mostly 
od, and where it had, we believe that there are laws, chief among 


them being the antitrust laws. to call it to account. Business is a coe, 

long with the farmer, the laborer, the pro- 
| | others, in the wheel of this country’s oreatness. 

\ttempts to decry it, and to legislate against it and propaganda or 


other efforts to hold it up to public ridicule and contempt must be 

he machinations of men whose minds are too small to grasp funda- 
ental fact 

We have the very definite feeling that we do not need more antitrust 

hoo] We would not like to see a plethora of specific laws 

t] intitrust field. We feel that the present general laws are pref 

rable. This will give a flexibility which changing times and condi 


] 

tions require. We need wise administrators of these laws. And we 

trive daily to produce even wiser administrators of these laws. 
We would hope that these administrators would not be inimical to 
ness, that they we ld not approach the problems of business with 
iny predetermined bias against it. Under such a regime we feel 
that we in operate with oo00d will and efficiency and with profit to 
urselve nd service to the public. 

We th nk that attempts to develop per se violation rules (or laws) 
are wrong. We think that there is no substitute for a study of each 
parti ir situation. We think that each particular situation pre- 
nts its own distinctive economic factors and implications. We think 
that the rule of reason should be the touchstone, both in the adminis- 
‘these Jaws and in the judicial pronouncements on them. 

For an entertaining and, at the same time, extremely thoughtful 

thi 0 eral point, I would like to recommend to vou 
a paper written by Thurlow M. Gordon entitled “Walking Backward 
Into the Future.” 

Mr. Gordon is one of the deans of the antitrust bar of this Nation. 
A reading of his paper will. T am sure, be most instructive. 

Here vou will find intelligently developed many of the facets of 
William James’ remark: 


commentarv on 


Only minds debauched by learning could possibly imagine that commonsense 


isn’t so 





t 
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Mr. Met Well, IT would say this, sir, that in any business thi 


ess, you cannot make discriminatory d 
( ts as a matter of busines: policy, because it ends up with vou 
ne aiscoul tO some Quy who fights like the dickens and maybe 


or 3} others of your competitors and he buy 
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lc liscount. 
Lhit 1? VOUT! LOO percent ecustomer across the street does *! 
\\ uit do it, entirely aside from the law. We wouldn't 


Ot iles policy. 
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Phe Cramman. A eht, Mr. Burns, anv questions / 
Mr. Burns. Yo ited that under the Robinson-Patman Act 
ull been able to do things legally in the way of 


yer company cannot as a practical matter do, 


\\ ad vou te it | nd of things you had in mind 4 
Mir. McCain. Well, take Corn Products Refining Co. We have 








omet Oo OV $i) Wehousing points all over the United States. 
You cannot da where any of our products are used that we 
do not have tomer, and probably more customers than any of 
( competitors, ply because we are the largest company in the 


lustry. Suppose one of ow smaller competitors finds it is more 
advantageous to him to sell in an area nearest his plant. Suppose 





i 


e hasn't been on the west coast. He can go out there and cut a price 
to get the business. We can’t cut it unless we cut it to everybody. 
] ] é 1 . . . ® ° 
itter I could say, in my opinion, that legally we could 
meet h I! ~ but we cannot do it as a practical matter, even though 














il experience fa bi 
ind ¢ layvton Acts affect your operations 


products renbhine industry Is frequently 


”7 1 os . . ‘ 
of high concentration of output ina few fi 


The Bureau of Census e mpilation of concentration 


shows the 4+ largest manufacturers producing over ¢é¢ perce 
ndustrv’s tot | output and the largest s produced over 94 perce} 
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Woul ( thant nite of the small number of sellers, there is 


} nt of price competition in the corn products re- 


competition. don’t think 
Is my t cori rup enn be sold 1 Chicago at two different 










orn 





Mr. Bur When the price of corn changes, does that affect: the 
ae price, » t t all of your competitors purchase at the same 

t the different companies may be able to buy corr 

ferent p1 . d. therefore, have a temporary cost a lvantage 





\f Te ; NY, ota iv that there wouldn’t be any cost 
ovel npetitors and if the price of bulk produets was 


The chance: 


he ineed at each one of our tactories. 
















Phe Cammwa? Doe a company such is yours follow the 
olic followed. v. bv the el icken and dairy feed people, 7 
they buv at thr irket and then price “ut the market and th hi 
rket, they can get a stable 12 months’ supply ? 


\I Vcd \ . this thine of hedeinge forward comm) 










loine forward commitments. 


\I Ved vn. No. sir. Our industrv for some vears now has sold 










l v ( | e date of shipment. In eeneral, we sel] ahead 30 days 
-day corn supply. 

| CH RMAN. Thi feed companies in the dairy and chicken feeds 
istomer at a guaranteed vearly price per 

edit. however, for any drop in the market. The only 

ao that hy hedging on that market when the price 

f t iin drops. That is one of the reasons given why you couldn’t 











in cdo is price average, As a matter 


f n the Si preme Court of the United States 
r¢ o be cued on the 17th on whether we are hedging for 






x pur} We have one in the United States Cireuit Court of Ap- 
cuit on whether we are hedging for the pur 
poses of the Commodity Exchange Act. 

CHAIRMAN. I v trving to get it clarified in mv mind. The 
ex eople o e I t as an excuse, that it was impossible to control] 
in the stock market. You can put in the 
market. You couldn’t use an SEC on 


























feCarn. I don’t believe it. They may say it. I don’t believe 
nybody contro the corn market in this country. It is too big. sir. 
Mr. Burns. Is your industry characterized by frequent price 


chat ges ¢ 







Mr. McCatn. I mentioned the price of corn, which isn’t quite cor- 


it 


rect. It is the cost of corn, and that is net cost. For instance. corn 
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may be $2 a bushel. If oil is selling at {0 cents a pound there is about 
. pound and a half of oil ina bushel of corn. If we are getting a very 
good price for feed, our cost of corn for our products is comparatively 
low. At the present time. with corn down substar tially, $1.28, the 
last I heard. It is probably different now. I haven’t been in the ofhies 
for a few days, The feed a ces and the oil prices have been so insat 

factory that our cost of corn is higher now than it was when corn co 


more, 
\s a matter of fact, it has been pretty stable in the last year or so, 
cording to my recollection. 
Mr. Burns. Is it the custom in your industry for the pn 
to follow changes made by yout company ? . 
Mr. McCain. I would say ex nerally that isso. I will tell you, our 
competitors like for us to raise the price when it 
they like to lower the price, So they vet credit for lowe ng the price. 
Mr. Burns. Do they in practice ] 
COMpany cloes ? 


Mr. McCatin. Yes, sir: that is correct. 


Mr. Burns. Then they don’t always follow your prices? 


ower prices sometimes before your 


Mr. McCain. One of ow smaller competitors, every time we have 
ed the price, has kept his price the same for 3 days, with the 
ilt that he is retting all the business. but he is not b Yr enough s 
e cal afford to do nothing about it. 
Mr. Burns. Are the list price of one firm venerally known to the 
other firms in your industry ? 


Mr. McCain. That is correct, ir. 

Mr. Burns. Wouldn't the lowering of price by one of the firms that 
was closer to your size immediately result in lowering of prices | 
the other firms? 

Mr. McCarx. That. is correct. 

Mr. Burns. Has that happened in practice? 

Mr. McCain. That is correct. 

Mr. Burns. All right. 

The Cuatrman. Have you found the practice in the retail trade of 
ral ing rices of woods on hand to meet any rise in price t the whole 
ile level ? 

Mr. Mi CAIN. We only deal with dist ‘ibutors who have warehousing 
facilities. so that we don’t deal with the corner grocery store. We 


ae Ll W ith the wl olesalers, the iobber s. the mult luntit dist) buto} =. Suc! 
as the cooperatives. 
The CyHatrrman. L remember here in the District when price ceilings 


ce g 
went off in the chain stores, you could pick up canned woods ind find 
the price put on when they bought it. Then there was a rise in the 
market price at the manufacturing level, so they raised the price to 
meet that. And then the third time. 

I had an amusing experience one time when I found a ean that they 
hadn’t put the third price increase on, and I took it up to the counter 
and had quite an argument with the manager about it. 

Mr. McCarn. In general, we invoice the date of shipment. On 
packaged woods we guarantee stocks against decline for a peri ad of 
>to 3 months, and even 4 months, I think. That is done to help u 
out with our warehousing situation. It is better for them to have the 


three succeeding raising of price markings on it. The first one w: 
















J 


Phe (1 RM Does your company sell through wholesalers; 


pes ee 
_ 
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tid if they are gual inteed aueaimst a 
( they do} f mund takine them. because we 


the event the price drops. 


does the company which first lowers its 


i 


panies immediately lower theirs to mate 


the customers in the industry think he is a 

e puts the price down. Ile gets the credit 
heca e of that. 

e, ado customers aetually change fron one 


1] 1 1 ] ] 1 
li Which is engendered when o 





you have stated that your company as an ittel 


e concessions trom published list prices to 





‘companies 1n the industry 







~ but IT wouldn't say 


correct. 
Ol se] ] vour products through wholesalers 1] il 


vou sell through brokers ? Lo Vou have any 


yarts of the country we do. T have in mind 


neral we are developing our own orennization. 


n\ to do te 


Phe CrarrmMan. So what actually happens under your theory is 





Mr. McC'atn. That 


tTroubpile, 


The CHATRMAN. 
aut i 
Mia. A 


ety } 


[cCatn. Ye 


e account of Corn ] 


The Craruan. Tl 


Mr. McCain. Yes. 





le condition nationwide: is that correct ? 


aaa O1 


ddleman who is the warehousineman. You ean 
man, or wholesaler. You just have one middle 
e retail outlet. 
correct. Tle deals as principal. 
You understand we have brokers who act 





But you are trying to get toa policy in which 


correct, 
it in turn enhances, or, rather, helps the con 
uuse there is an additional expense where it @oes 
nen instead of 1? 

right. Each one of them has to be paid for 
vou send your salesman to the individual grocers, 
il expense to you? 


Wedoa eood deal of that. We havea staff of 


men who go to ret Lil stores, They won't se]] anything for 


-roducts Refining Co. 
ley are really promoters 5 aren't they? 


























i mManutacturer to 
e his sales a’ cert 
ount to pay him for tl 
\I McCain. That is correct. 
Phe Cuatrman. I know Palmolive Soap 
Mr. McCain. We have cooperat 
whic] extended to 
Vié 


land go 1 
e food indsut 
enormous 
like , get you . in the door. 
n West Virgin ve h 
McCaw. We would consider in the corn 
c¢ ldnt be econom hn gong nto the 
ted States with less than about $20 million 
Phe Ciatrman. That is probably so. 
two to three hundred mill On, W hi 
try. and things of that kind. 
Mr. McCain. Yes, sir. 
\ir. Burns. What we are interested in doing is test 
experience in connection with pricing under 
Patmat \et, and I would like to know there was at 
VOur ¢ OMpanyv, Wis the re. when { did endeavor to 
on, When there was lowering of price to particular 
r compet tors ¢ 
Mir. McCarty. I have been with Corn Products sn 
omy time. I went there at the start of the war, an 
t not familiar with t 
fullv tough to get. That is a bit old in history for \ 
4 349 ‘ d 
Mr. Lt RNS, What we are nterested n Is determ l 


he conditions In the thirties when 


Ippleation of the act has 1h) icle any citterence 11) by “ 
whether those differences have retarded compet 


nstances there have been complaints that the Robinso 
\ct in some of its app! cations has resulted in lesse Oo 
ompetition and raising prices. Others, of course, demonstrate |] 
the act has benefited certain areas in the economy. 

Mir. McCain. We would feel that it is a good act. 

Mr. Burns. And when you learn of price concessions be 

V als of your competitors, being made to individual eustomers 
ao not attempt to match those? 

Mr. McCain. In general, we do. 
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Mir. Burns. To individual customers ? 
Mr. McCain. If they make a concession in Atlanta, we will 


natin that whole marketing area, 


Not to an individual customer, but to all customers 





Mr. McCarn. To all customers, which we consider to be the sound 






t competitor lowered a price in the Alanta area, how 
ould you ascertain that it had been lowered in that partciular area? 










LI would you know that was the limit? 
Mer. McCain. We would get his pricelist. The customers do not 
C} that secret Or we might get a look at an invoice. 
We have quite a etup. All these salesmen—and we have a numbe1 


of | ndreds of them 


Phe Cuamman. Your wholesale outlet there would pretty rapidly 
1OT? Vou. 









Mr. McCarn. Not in the bulk goods, sir. In packaged goods he 
ld know. We would count on our sales force getting that kind of 

! ke pa lot of that material. We keep all we get. 
Salesmen are supposed to write in price information. You see, the 
try dor nt have the ame prices atl the various plants in the 
istry. But we know what one of our competitor’s plant price is. 

It L\ be that his rice whe} he adds the freight on to his customer in 
\tlanta is less than ours. Well, we can check that, and we will permit 
our sales force to lower the price in that area, say, a penny, or some- 


nickel, or whatever it might be, to meet that price 











() e othe) nal ad. if we eant eheck it out, we won't lower that 
price until we ive some verification of the fact that the price has 
heen made, ar voice or a letter offering it, or a pricelist, or something 





i , oht rates are pretty complicated things. There 
are some perfectly good-faith mistakes. If there is, and we have the 
rac shows the price has been made, we will meet it 



















would be two circumstances under which the 
price in, say, Atlanta, might be different from yours. One would be 

t the competitors’ plant is much closer, so his freight rate would be 
less than vours. and that you could compute by obtaining his factory 
pl elist and the viding the freight to it. 













But how about the other situation where he lowers his price, either 
that area or to p rticular customers in that area, below the price 
ch you ascertain from adding freight to his factory price? 

Mr. McCarty. Well, we might or might not meet it, but I would say 

that the chances are we would meet it in the whole area. We have to, 

or we stop sellin 


The Crarman. For example, suppose that one of your outlets in 
the Atlanta area is the A. & P. stores. This is a purely hypothetical 
case. Somebody comes in and wants their business, and cuts the price 
just to the A. & P. stores. How would you meet a situation of that 
kind ¢ 

Mr. McCarn. Packaged goods is not what IT have been talking about, 
ir. because you take Karo sirup, that is a premium brand, anyway. 
We don’t have to meet our competitors on Karo sirup. 
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t the only price differences you have betwee 
kind of a field is 17 promotior stuff, such as I mer 
The Crarmman. You are thinking of your bulk s] 
Mr. McCarry. Iam thinking of starch to the paper | 
rup to the confectionery industry, that kind of thin 
oduct is absolutely inter hangeable, and we have to 


meet } 
Phe ( HAIRMAN. On your packaged woods, Vou doi 4 try Te 


1 ? 


on by pri 
Vir. McCain No 
| (HrAmRMAN. But if vou did 


NMecCarn. That Ss not quite tr 


e ; it right ? 


LIRMAN. One of the ba 1c ¢ uses. iIncent ves of the Rol l 


is the fact that certain food producers, for inst 


itory cuts to some of the chain stor 
hants revolt against that that bro o 
Patman Act. 
| that, sir, but I 
it Mr. Burns 


t has 
that 
nentlhy 
(AIRMAN. Go ahi 
rns. Well. on the bulk prod ‘ts, TO 


rt) ba k TO ti. 
iow would your representatives ascertain just what 
in the reduction of price by a competitor, 

ould form 1 ju : 

legally could do? 


McCarry. Go around and see the customers. Suppose you 
ere ourselves and each of our 3 or 4 principal competitors sha 
S Well, | f he vets a better price fron one of 0 

ie cloes not have ai \ hesitat on about Savi oO, “T one 
‘rom you, and here is the proof.” 
Cramman. Is this not a fact, then, that 
hat vou are talking about 
‘arn. Yes, sir. 
RMAN. Is largely to other manufacturers 


} 


iS 


r finally finished product. That is right, is it not? 
Mr. McCarry. That is right. 
! CiatrmMAN. Such as starch to the shirt manufacturer, this, it, 

ither. So in that vou are dealing in a semifinished field, be- 
e eventually it come s out. not as starch, but as a 
Mr. McCaw. That is correct. 
The Cratrman. In a box? 


Mr. McCarty. Yes. 

The Cuatrman. Do you sell starch, for instance, packaged, to the 
housewives ¢ 

Mr. McCarx. Yes. I mentioned Linit and Niagara starches and 
Argo starch. 

The CHatrman. It does not come within this matter that you 
talking about ? 

Mr. McCarn. That is a different kind of merchandise. 





example ww COMpAany that 1} 
Its production, but do vou Ki 
| buving all.of its produ 


been otfered nm lowell 
COMMpe lec to meet 


Is of that 


china | 


tf 


You see, VOU have t| e TE 
Ile is on thi side of 


of 
bcil. 


requirement 


fellow the other side of the 
e most apt to have 


friend 


dba parts 
| 


a competitor, you 
rua would have to n 


a particular area 


} 


vy lower the price in, without dise. 
ly outside of that area wher 


himedinte 
il factol to be met / 


tl price as 





\Ir. Vict 
Mir. Burns. 


1 
ODOMIISO] 


Mir. Vice ALAIN. 


I> 
ha 


} 


owel 


. iy ’ 
eit adieu to compete 


McCain. ly Ss pretty tough. 


av Leam : 
r. Burns. Have you found that lowering the pi 
me! the manner we have been discussn oY Si 


l ] 
} , / 
those market ¢ 


hs Vict LIN. Well. | do l 


i. DI ] WOUTd ASSUMme SO, 


Ir. Burns. In general, 
red | 


yy Campaign, 


Mr. McCatn. 

Vir. Burns. 

\et has produ 
large distril 


Will you explain 
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NIi Nii ( N Wi I]. | Vil { aid i few minutes uvo that these fellow 
iid ( tf on getting additional profit through some special 

i ount. They had to learn to operate more efficiently, which ] 
they have done, the large distributors. So that that naturally 


’ lounded tot ie benefit of the public. 
Mr. Burns You do not feel that when they did obtain special dis 
f thev pi ed those discounts on to their own customers ¢ 
Mr. McCain. I do not know, sir. They never obtained any special 


irom u I am pretty certain that is so, although that is a 
( I 
\] bot Ns \ n 1945. | believe if Wilts, the Supreme Court ren 
qi it er Ol nvoly ne your company i which it held asa viola 
f ol on-Patman Aet the basing point pricing system 
] hat time Can vou tell us briefly the origins 
e use of th } ( ne ystenb) prior to the decision 
Court | the Federal Trade Commission ? 
Mr. Met . Well, the larg plant in the industry, which is our 
\ }) I, thal nh the cago switching district, right next to the 
bor | l Hh { notice if sometime as you go in there—is 
( 19 si til the Supreme Court ea e, the products were all 
( }) 11 one. 
We built a ft at Kansas ¢ ty that we priced the sirup Chicago 
{ 
Well t| ry of the Government in the case was because we were 
! f Inn is Citv., we had to m ike a Kansas City price, 
‘ tu her nttention to due allowances for ditference 
So that as a result of the Supreme Court case, we simply put in a 
e which the same price at all three of our plants, which met the 
ties, as determined by the Supreme Court. 
Mr. Burns. Where the third plant located ? 
Mr. McCain Pek n. which is about 10 niles southwest of Peoria. 
Ill.: that the second-largest corn-refining plant in the country. 
Phe Charman. Do T understand that vou still absorb the freight, 
or vou] {to . quotation, shall we a“yv.a factory list plus freight Mn 
rt} ani ? 
Mir. MceCar. Well. there is some absorption in there. sir. but we will 


Ippose, sirup, Which was what was involved in the ease—sup 
the price oe AL The pl int in tank cars. Well, the customer 
vet the 5.57 from the plant nearest to him, freightwise. 


Now, because of ou manufacturing convenience, we may have toship 
out of another plant, so to that extent there would be absorption. 

Che CiAIRMAN In other words, he vets his price based upon the 
earest plant for s] pment ¢ 

Mr. MeCatn. That is correct. 

Phe ChatrmMan. But if the material is not available in that plant, 


Vou may ship from another, in which case you absorb any freight 
lifferential 2 : 
qdiiWwerentiat ¢ 

Mr. McCain. That is correct. 


Phe Ciaran. Therefore, your price would be the difference be 
tween the Columbus area and the Atlanta area, because there is a 
different freight rate? 

Mr. Mi CAIN. Th it is correct. We have delivered prices. 












































One 


Mir. MceCarn. So far as IT know, it as historical. but T have neve 
en able to see why. If we built a plant at Kansas City, the custom 
| 1) ter service \VI Va We AVE O ave l 1 yl ( t of 
en (itv? And I thoueht we had convinced the Sup e ( t 
\ b the dec 1 Wil LNOUS AeA { 
Vir. Burns. Are there any advantages to the ¢ r fi 
istrvwide use of such a pricing system / 
Mir Vic¢ \IN I just do not think | would kno 
Mer. Burns. The system has been attacked a requil i va rin 
ition against the buvers located closer to the actu pomt of pre 


CTO? 
Mir. McCain. That is correct. 
» | 


NI) Lt RNS If there were no advantage tothe svysten 
lect prior te the Supreme Court decisiol have vou found any cdisine 


} 
eS a result of the de on, ener to vour conipanyv or to vou 


/ 


istomers 


NI) VIc( LIN No. | ould hot fairly =it\ that there ha beer iN 


wWivantages uncdel the deeision { nderstand, there ire ome prob 
[ mean, supp you have got plants with different costs, about 

e only w 1\ vou cannot diseriminate ts to have the same price at eae 

int. beenause the costs change all of the time. Corn i higher n 


Kansas ¢ t today than it isat Areo, but vou just cnnnot price on cost 
lo that. extent, the act. TP think, is impractical 

Nh 131 RNS Would not the presence ot i cenerally obset ved bas 

nt svstem, absent any evidence of conspiracy, indicate that the firm 


1] 
hOW 


¢ such a pricing system were attempting to limit price com 
tition by vedic ine the uncertainty as to the prices charged by co! 
petitors ¢ . 

Mr. MeCain. Boy. that is a tough one Do you want to read that 
hack to me, please 4 

(The red ord Was read. ) 

Mr. McCain. T think probably vour misunderstanding, Mr. Burn 
results from the fact that we do not have a basing-point system. Each 
ompany in our industry prices from its own plant and meets competi 
Ol So that went by the board with the Supreme Court decision. So 

at vou are asking me about something IT do not really know about 
now, asa practical matter. 

Mr. Burns. Are all of your competitors in the Chicago area ? 

Mr. McCay. No, no: the plants are at Deeatur, TL. at Clinton, 
lowa, at Cedar Rapids, lowa, Keokuk, Lowa, Indianapolis, Ind. St 
Louis, Mo., and at Granite City, Ill. Is that seven ¢ 

Mr. Br RNS. They are fairly well dispersed 

Mr. MeCarn. They are all inthe Corn Belt; let us put it that w 

Mr. Burns. Then is it not the practice of the industry, thoug:), to 


sell on a delivered pricing basis / 

Mr. McCain. That 1s correct. 

Mr. Burns. Which means that prices are based o 
freielht from the neares 






t factory to the market under col deration 
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Mr. McCatin.. W 1 I would say ita little ditferently. Plant pl 


plus the freight. 
Phe CHammMan. From the nearest plant 4 
Mr. McCain. From the nearest plant ; yes. 


The CHatrmMan. To the customer / 

Mr. McCain... Yes, sir 

Mr. Burns. That is sometimes referred to. is it not. as an industry 
de freight equalization system ¢ 

Mr. McCain. I do not think that is the Way it operates at all in om 


ndustry. Now, for instance, we are the lowest price in Chicago. So 
everybody is meeting our competition. Because of the way the freig 
works, one Of Our Competitors 1s lower on the eastern seaboard by a 


nny or two, I forget what. We meet his competition, and we get 
actual evidence of that competition. We do not calculate his freight 
rates and meet that. We go out and find his prices. We are meeting 


It is not a system of any kind in any form or manner. That is the 
Way It operate 

Mr. Burns. Hl ive you found that the decision of the Supreme Court 
adverse ly affected competition in your industry to any extent‘ 

Mr. McCary. Well, you asked me about the same thing before. I 
aid I did not think I fairly could say that it had. 

Mr. Burns. Has your company been affected in any way by the 
ipplication of section 2 (c), the brokerage section of the Robinson- 
Patman Act? 

Mr. McCarty. No, I do not think so. In some of these situations 
it is hard for us to tell whether the section has been violated by our 
competition or not. We would not meet that kind of thing, anyway. 

Mr. Burns. Does your company pay brokerage commissions? 

Mr. McCarry. We do to brokers, but we do not have too many of 
those, particularly in the bulk goods. We have some, as I mentioned 
before. In general, we are looking toward the development of our 
own offices in that kind of thing. 

Mr. Br RNS. Do you know whether the company has had any re- 
quests from the farmer cooper: atives or similar organizations for the 
eranting of beni rage commissions on sales which have been made to 
them / 

Mr. McCain. It has not come up, sir, to me. 

Mr. Burns. With reference to sections 2 (d) and 2 (e), relating to 
proportionately equal services, I believe that the Supreme Court case 
did involve one practice with respect to the Curtiss Candy Co. 

Mr. McCain. That is correct. 

Mr. Burns. Has the application of the act to your company raised 
any business problems, either of detriment to your ability to operate 

‘to the detriment of your customers ¢ 

"ir. McCain. Well, I must say that the chief place it comes up is 
in this advertising-allowance question. And then, in general, we try 
to keep out of having those to our customers. We may have a joint 
promotion with Pillsbury Mills, but it has nothing to do with how 
much they buy from us. We just buy our space. We have these things 
that we give the retailers to persuade them to advertise in the daily 
newspapers. 





2 


dd 


You ive got alWays the problem of being proportionately equa 

| ome of these th nes vou do the best vou cal Whether that 
larified sufficiently, Ido not | Let us see, I gu s 

ompany won their advert “Ine arowalr ¢ before the Comimilssie 


d they not? 

Mr. SEELEY. Yes. 

Mr. McCain. We have FO the same type of Chi gy in OUP package 
tribution that they had. 

Mr. Burns. Can you describe any particular situations which creat 
problem oll trying to determine whe ther the services are proport 
tely equal, so as not to run afoul of the act / 

\ir. McCain. Well, certa nly. We will take the kind of thin 
as Involved in the Trade Commnissoin proceeding with the soap com 
unles. You permit a fellow to give out handbills o1 permit him to 
dvertise in the daily hewspapers at national space rates, al d olve 
i different allowance for each one of those things. 

Well, the one fellow is DU Inga lot les 
Lhe other fellow is buy Ing more, and hig allowane e is bigger, but he 
paying it out. Is that proportionately equal ¢ 

As I say, I think we are doing the best we can. It was upheld 


r that 


‘ 


. his allowance is not as bi 


it Trade Commission case. 

Mr. Burns. Do any of these aids and facilities which your com 
many makes available to some customers include things like joint hews 

per advertising or magazine advertising ¢ 

Mr. MeCar. Oh, sure, sure—cooperative newspaper advertising 

ins are extended t all customers in an area: there Is no m ivazine 
lvertising aith caaseadaes: 

Mr. Burns. In such a case, other customers 

Mr. MeCarn. Iam talking packaged goods now. 

Mir. Burns. In those cases, woul 1 other customers gain some benefit 
rom the advertisement of the product 1 ina joint ad, even though their 
une Was not mentioned in the ad 4 

Mr. McCatn. I would not know. I have not heard it discussed. 

Mr. Burns. Does your company at the present time employ what 
s referred to as “requirements” contracts? 

Mr. McCay. In general, no. 

Mr. Burns. Did they, before the Supreme Court decision 4 

Mr. McCarty. Let me qui alifv what I was saying. We are develop 
he more into the chemical industr Vs and that kind of thing. If we rel 

new chemical we will see if we can get somebody to take the stutl 

douse it, and they wails not do it unless we will say that we will fu 
sh their requirements, 

So we do have it. 

On starches and sirups, the bie bulk products, we do not have that 


kind of thing at all. 


Mr. Burns. Do you know whether any of your competitors use 


“requirements” contracts on their corn pre “ducts ¢ 


Mr. McCarty. I do not know. 

Mr. Burns. Do you have any specific suggestion based on market 
ing conditions in your industry for any changes in the Clayton Act 
1 the Robinson-Patman Act or the Sherman Act 

Mr. McCarn. No, sit 

Mr. Burns. That is all I have. Mr. Chairman. 
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( I \ oO e ' Daitalo 
Phin Mi VMeeCain,. for eon o 

\] \ c*{ j i ie] o}yt 3 ‘ Live (1Oo\ ~ Sh 1 i 1 ere Is 4 \ 

ve in give you, we ¥V Il be Q)] l\ too olad 

C1 TAN | ink you We will stand in recess until 2 o’clock. 


Whereupon, at 12:05 p. m., the subcommittee recessed, to recon- 


M MeCan nitted the follown o letter for the record :) 


Co Propucits REFINING Co., 
\ lork, N Y., Septembe 14,19 
| HI IK 
( ” 3 Oo) 1 tand MM } u“ 
Seo fe (on free, Washington, Py... 
|) . m INI () ending over mv testimony before yvour subco 
I find that there may be some confusion to the reader as to what answers 
d what apply to packaged goods. I thought the simplest 
' to explain how the principal types of goods we sell ape 
ced Naturally, we have many others 
| k st { bulk corn sirup: In general, these goods are priced at 
price at the nearest point of production plus freight to destination. 
We have ne iantity discounts on these products. We almost always meet com- 
par prices in a marketing area. 
(2) Cerelose: Th sa bulk product but is priced at a fixed differential usually 
perce! nder cane or beet sugar, whichever is lower in price. Since 
pany ha ttle to do with determining the price of this product, I do not 
e there is anything in my testimony concerning it. 
Pack 1 good These goods Comprise our whole grocery line, the 
y NM 1 ofl, K sirup, Lin Argo, and Niagara starches 
hes oducts a d in the same way that literally thousands of other grocery 
re sold on zone prices or at a uniform price throughout 
1 State Vhey are subject to a trade discount for shipments in carloads 
evel ur products. <All sorts of promotional incentives are used 
different times and in different marketing areas: a lower price—for instance, 
l e free with 10; coupons, and advertising allowances, ete. 
Che ret esmen push these products with the retail grocers. Although they 
nothing directly from Corn Products Refining Co., they take orders 
e passed on to wholesalers. 
t) ¢ ! iten feed and corn gluten meal: These items, in general, are priced 


he company’s nearest factory plus freight. We meet competitors’ prices on 
In general, our prices on other products are market price date of 
pment, but feed products are usually sold at a firm price for delivery within 


pe this letter may clarify to the reader the different types of produet 
red to in the answers in my testimony. 


Samuer A. Meetarn 
General Counse 


AFTERNOON SESSION 


Phe CHAIRMAN | 1 committee will come to order. 

l he first witness w il] be Mr. Watson. 

Mr. Watson, you eal either introduce any prepared statement and 
comment on it, or go ahead and read it. 

Mr. Watson. It is up to you, whichever you prefer. 

Phe CHairnman. Proceed in your own way. 

Mr. Watson. I have the prepared statement here, which I think 
covers the subject. If it has not been read and you want me to pre- 
ent it in the record, I will read it and comment on it as we go on, 
or afterwards, as you wish. 

Che CHatrmman. All right 
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STATEMENT OF L. A. WATSON, PRESIDENT, THE MAICO CO., INC 
MINNEAPOLIS, MINN. 


brou iL 1 EPC une { \ 
i ( ( hha VALE li 1 } rou tytoa \ { 
I L. A. Wats ( of Minnesota 
{ ( uy ! ! o | ive be ( ‘ 
t of the Maico Co., | Ml ota cor on 
pect re qd saie of en co vid vii nent o Test 
dor busile of some S3 milli inually roug t t 
| ed States and abroad. We are not by any means the largest, but 
edi muractiurel i relat vely Small. HIGH re ' rt 
\rine dust 
Phe Cnatrman. To clarify this, of course your operation is based 
Mm your OW researe] had patents and things of that kind; isn’ 


1 
that right ¢ 


Mr. Watson. Our own engineering and research. There are very 


rew patents which are fundamental or basic i e hearimge-ald madus 
wry. 
The CuatrmMan. All right. 
Mr. Watson. I might add that mv information vy i I otter here 
not 


Che CHAIRMAN. | am hot asking that question as inything wa 
e company. I was wondering about the nature of your work whi 


based upon inventions produced by your engineering statfl and pos 

\ prarte s thereon. whieh of course, are protected \ law. 

Mr. Wavson. 1 might add, by way of explanation 

The Cnainman. You are not lke the witness this morning, Cor 

Products, In whi h there are numerous competitol You have youl 
own hearing aids and testing devices and things which ve manu 
icture, produce, and promote: isn’t that right ¢ 

Mr. Warson. That is correct. 

Che CHainmMAN. You have. in one sense, no competitor in the par 

ticular field, but you do have competitors of instruments doing thi 
ie kind of work. 

Mir. Watson. That is correct. 

The CHatrmM an, O. K. 

Mr. Warson. I m olt also add that I have been for several years 
resident of the American Hearing Aid Association, and have worked 
n that capacity for the industry as a whole, and some of the infor 
ation that I offer has been cained in my work for the indu try, a 
well as my work as the head of an individual company. 

The CHarrmMan. Have you ever been up to our State school 
Romney , W. Va.? 

Mr. WATSON. | helieve so, Some years back. 

The CHAIrMAN. There is some very excellent work being done the 

Mr. Watson. Very excellent work. 

The CHatrman. I don’t know whether they use your equipment o1 

not, but I do know they do very excellent work. 
Mr. Watson. I think they probably use some of 
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Perhaps a little of the background of the hearing aid industry and 
growth of competition in the industry might be helpful. 

To understand the FTC’s action against my own and other firms in 
the hearing aid industry and the probably harmful effect of such 
action on the future development of the industry, a little background 
on the growth and development of our industry may be helpful. The 
first electrical hearing aids were introduced in this country shortly 


after the turn of the century. They were crude and limited devices 
sold indifferently over store counters. Only a few thousand were 
sold each year and little progress was ee until the late 1920’s and 
early 1930’s. Then a small group of enterprising men decided that 
what was needed was specialized selling to open up a new market with 
more than 2 million hard of hearing in the United States, people who 


were not using hearing aids. 

Phe CHamman. Has anyone developed a hearing aid to be used with 
one bad ear and balanced up against the other one which may be good ? 

Mr. seen Yes; that has been done. ‘Today the new and finer 
nstruments are so small that women, for example, wear them entirely 
concealed in their hair. The men wear them as a sort of a tie clip. 
There is a small we crowing number of individuals who have normal 
hearing in one ear, but impaired hearing in the other ear, who are 
beginning to use the hearing aid. However, most people, if the *y have 
one good ear, can get by well enough, so they prefer to do so, without 
the use of a hearing aid. The people I find who use a hearing aid, 
where they have one deficient ear, are people who need acute hearing 
and need the ability to localize sound, to tell where sounds come from. 
If you have a deficient ear, you have a little more difficulty in deter- 
mining the location of sounds or voices. 

The CHarrman. That is correct. 

(Discussion off the record.) 

Mr. Watson. The time we refer to, in the early 1930’s, there were 
only half a dozen firms active in the hearing aid field. One relative 
newcomer set up a system of specialized fr: anchised exclusive dealers. 
His sales began to mushroom and his competitors followed suit. They 
adopted the same pattern of exclusive franchise dealings. The hear- 
ing aid business began its greatest growth during the depression, and 
by the late 1930's was selling between 50,000 and 75,000 units annually. 
It was one of the few businesses that continued to grow and develop 
during the depression. 

The Cuairman. Whatever happened to the old-fashioned horn that 
was used ? 

Mr. Warson. That disappeared with the advent of the new electri- 
cal aids. 

As sales increased, money was poured into research and product 


deve lopme nt. ‘The aids were made smaller, more efficient, and more 

ittractive. From being cumbersome, large units, the aids were made 
more efficient, more attractive. About 1939, 3 or 4 new. small firms 
made a startling entry into the field with the first wearable electronic 
or miniature vacuum tube aids. Up to that time the hearing aids had 


the old oe type with carbon balls. 

The Cratrman. I saw a thing recently that fitted on the side wall 
of a man’s glasses. 

Mr. Warson. That is correct. The new aids are small enough, 
welghing 1 ounce 
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Phe CuatrmMan. Is that made by one company or several? 


Mr. Watson. There are several whe otfer that arrangement. 

The Cuarmman. | have been told that there are hearing aids that 
mu can almost conceal in your ear, 

Mr. Watson. It would be a little small. It would take a large pall 

Missouri mule ears to conceal the aid. [have brought them along 
fhe women have no difficulty. They have the advantage of hair. 
here is the complete unit that the women wear with a barrette clip 
They wear it entirely in the hair, and it is matched to their hair color 
| : l indicating | is an example ot what they look like. 

Diseussion off the record. ) : 

Nii WATSON, As | have stated, about 1959.5 or 4 new small firms 

tue into the Industry. One of these firms was the Maico:C . Ine.., 

ch had for some years previous been manufacturing auciometers 
wearing test instruments for the medical profession and schools. 
Phat is my firm. 

Che growth of the hearing-aid in dustry continued steadily in num- 
er of manufacturers, In num iber of ealer outlets. and in volume ot 
ets sold. It was one of the few siiiine industries which received 
r the war. I 


‘ 


(overnment priorities to continue production durin 
( ht 1 from the book of which I am the coauthor, [learing ‘Vest 
Hearing Instruments, of which I have a copy here. 
Phe U1 ‘ted States W ar Production Board estimated that by earl) 
t+ there were 330,000 wearable vacuum tube hearing aids in use in 
scountry. Today me ‘re are estimated to be about 144 million elec- 
trol —— aids in use in the United States and sales are being 
made at a rate of iioel 200,000 to 225,000 annually, in units. Inci- 
acesalibe a substantial proportion of those, about 65 to 70 percent, are 
sales to people who have already begun using hearing aids. Perhaps 
only 30 percent of the sales that the industry makes are to people who 
have never used hearing aids before. Our great problem is still the 
k of public acceptance of the idea of wearing a hearing aid and 
false pride, if you want to call it that. 
Che Crarrman. May I say this: [ am always impressed with this 
dustry for this reason. At the school at Romney they used to have 
. terrible problem to combat. It isn’t the hearing aids. It is the 
testing equipment. Once they take these people who are born deaf 
ind dumb, but not blind, they teach them lip reading, and then by 
the use of hearing aids of some kind, they teach them sound and 
eradually teach them to talk. 
Mr. Watson. That is right. 
Che CuarrMan. Until now those students, I find, can go downtown 
nd go into the average store and converse with the merchant, although 
they cannot hear anything he says, because you cannot get a power 
ful enough hearing aid to offset the deafness. They can read his 
lips and they can talk and tell him what they want, and that has 
nmunensely helped out in those fields, provided t they still have then 
evesight. The blind ones you cannot do th: at with. 
. Mr. W ATSON. They do a ee rful job of teaching speech, even 
to those who are totally deaf, but t there are very few people totally 
deaf. 
The Cuarrman. These people are practically totally deaf, but they 
ve diseovered how to tea h them to make sounds al d then are able 


» teach them to talk. 


] 
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| a ¢ to the | 
» ( (S00 eal mute Wid the Torna oil 
) ire toon) ( OUSTV ha 
wad rt tae | »} th) ocderate 
t M { rote I ges ] ( 
( od Ore | t oF thie peop ( 
deat « en io DY the (ir 
l ChO¢ Chey a RE a perso 0 
( would \ put the ida aes lie 
| | } 1¢ ne the tT i¢ } ies ( 
I \\ rhit. 
ihe CH ( e hit in talk, then by Hp reading he \ 
( Oot the deat a d dumb alphabet 
Mr. \ N. It takes a lot of patience, that job. 
| do ( of annual sales at wholesale is estimated at 
nd S50 3 on for sets only and about twice that at retail. The 
ist! em directly, I estimate, about 1,000 persons in manu- 
ire, and a 00 in indirect manufacture and by supplers 
omponent pa md soon. It employs at least 5,000 more in sales 
rk throughout the United States on a full-time basis. 
QT part nterest to this committee should be the patter of 
CTO t | Ol ynpetit on and new firms ln) the hearing aid IN) 
LI f l re ent ssue of one of the trade journals of the 
al f-ald na try 1 a directory of firms engaged in any Way 
the field I brought a COps of that along. There are 43 manu- 
turel f hear ~ aids listed in the United States today. ‘hat’s 
nteresting ontrast to the 8 or 10 firms active in the field when 
I first ¢ a2 years ago. ven more important to this in- 
estigatio the manner in which established firms gave rise to new 
( po 1 | have marked over half of these 1?) firms and know per- 
| ! ases that the prin ipals or founders of these tirms 
f ed the b han already establihed firm then launched 
( elr < [ can point out on this list. and have done SO. 
land (Lo ration “descendants.” My own case might serve 
ex ple I began mv business and hearing-aid career as an 
exclusively frat sed dealer in 1933 for one of my large and worthy 
ompetito! [ ga p this opportunity 2 years later, as many others 
done, to hey company, determined to ploneel electronic 
i ( entifi approach to the problems of the hard 
t hye y 


J 


Ni 11cO ! earl < 


1 1 ] aS 
eXClUSIVeLY Gealng 





tT} rs 
( 


in the makes of existing manufacturers. 
ng nd no one pre 


. DeCATISE 


t of this question is, “What effect did the then almost 


dealer contracts in the hearing-aid industry have 


ts to build a firm and establish dealers?” The effect 


1 


who founded new hearing-aid firms was the 


le to begin manufacture and market our new type 
through the established dealers who were already 
But noth- 
vented me from recruiting new sales people and 
in our own special products and techniques, 
exclusive dealers for Maico. Nor did it require 
ese franchised dealers were independent 


+} 
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nessmen who invested sufhe ent capit | tO proy de their ow .) 
of business, and risked their own time without salaries 


So the Maico Co. grew steadily through the veai mber of 
Ur ranchised dealer outlets and sales people, and a number of other n¢ 

ompetitive firms as well as older firms established before us gre 

kewise. I have already shown that there are more than 4 times as 


inv manutacturers lata as there were ~0 vears ago. ( ompare the 
lephone book listings of 1955 with those of 1935 in almost anv Amer 
city and you will observe that there are 3 or 4 times as many com 
neting dealers todav as there were then. Whv? Beeause exch 
lealer franchises were the pattern in the industry. That meant. that 


] 


ery time a dealer « Al ced afliliation from one mat ufacturer to al 


her, his former supplier had to go out, recruit, train, and start a1 
rt eT ¢ ompetit or dealer. 


The Cratrrman. You do train these people before you start the: 


+9 
Mr. Watson. We do. We give them extensive trail Ing’. 

v Or if a new manufacturer could not convince any existing or expe! 

: enced hearing-aid dealer that he offered a better product or oppo 

8 tunitv. his onlv alternative was to get este recruit new men fron 

Ss outside the hearing-aid field, train them. and set them up as | 


exclusive dealers. 


I Here the real competition in the hearing-aid industry—for the 
ronage of the consumer, the hearing-handicapped customer. The 
© FTC has repeatedly refused to cor sider this fact and its Important 
y relation to the reference in the Clayton Act to a “line of commerce.” 
But let un sp pose for a moment that one long-establ — firmly en 
3 trenched dealer in a community would successively take on every com 
I netitive m ike of hearing aid as it appeared on the asia He wol ld 


] 


have 30 or 40 different makes of hearing aids, and since most manu 


; | facturers have several different models, his inventory problem would 
he furthe T complicat ed. He would not be ab] e to service or stock any 

, one of these makes properly, nor could he possibly know how to adjust 

| tune, and fit the n properly. As an author of the text on hearing test 


and hearing instruments—I think T have a copy of the thing down 
here. It might be useful. 

The CratrmMan. How about the medical profession, the eve, nose, 
ind throat specialists ? Is there any problem on that in having to 
pav them a kickback when they suggest somebody to go to for a 
hearing aid. 

Mr. Watson. I come from a medical family. My father was an ear 
ind nose and throat man. My brother is head a the department 
of 

The CHatrrmMan. We had a bad situation in the optical industry. 

Mr. Warsow. In the hearing-aid industry it is practically nonexist 
ent. There are always a few rascals in every industry. Our policy 

is been, over the years, that we have cooperated very closely with 
the American Medical Association. The late Burt Shirley, Dr. Burt 

hirlev. of Detroit. in the committee meetings where we met with 
the American Medical Association’s committee of ear, nose, and throat 
physicians, brought that issue up years ago. We gave him, as man 
| Let irers, at that time our solemn assurance it was against our poli 
al d there would he no countenanein r of anv kic kback : of inv k ! d. | 
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t does not exist. as far as the major and legit lniate 


| oncernmed, 
Che CHamman. I wanted to get that straightened out. 
Vir. W . \) eur, nose, and throat physi an would consider 
it to f someone were to offer him a kickback. A totally 
ts t] in did | n the optical field. 
Phe ( rMAN. The optical field got pretty rotten. 
\ir. W son, | ree it was, but there sno parallel in the hea o 
We are talking about the dealer who might dominate the hearing- 
| busin na community and acquire, one after another, the makes 
of all the ditferent manufacturers. He couldn't possibly service them 
know how to t them all prope rly, because he would have 25 or 


different makes of hearings aids and several different models of 
each make, and it is a very complex proposition. 


[ am the author of a book on hearing tests and hearing instruments. 
‘| s a 700-page book that I spent a great deal of time on some 
ears aco, that sed as a text in this field. I suppose that I should 
know at least as much about them as any other worker in the field. 
| do feel qualified to fit and adjust our own 6 different models of Maico 
hearing instruments with some 1,500 different adjustments of tone, 
power, ind umplific ition. But | honestly could not do justice to the 
fitting of our competitors’ instruments. They have their specialty 


approaches, and we have ours. 

(Diseussion otf the record. ) 

Mr. Watson. The most tragic aspect of the universal hearing-aid 
dealer who gets a veritable corner on the business in one community 
and keeps out competition by cornering all the lines himself, is how- 
ever, the effect on tha hard-of-hearing individual, the handicapped 
share . ‘he has a problem or is not satisfied and returns to such 

uler, he may get cold treatment. But he has no alternative in the 
pear Fortunately, there are only a few smaller cities in the 
United States where 1 or 2 hearing-aid dealers have cornered the busi- 


ness. That isn’t true in any of the larger cities. There are only a 
few. But I have seen it repe atedly abroad. In one large South Ameri- 

n city I found that a single hearing-aid dealer had cornered 80 
percent of the business and tied up the agencies for 27 different makes 
of hearing aids. There are already some tendencies in this direction 
in the United States. 

The CuHatrmMan. Your contention is, in a case of that kind, he eannot 
give proper ad\ ice to his customers 2 

Mr. Watson. Not o1 ly is he not able to vive proper advice, to 

tain proper service, proper stock of parts for all these different 

lustries, but the great tragedy, from the standpoint of the hard- 
hearing individual, is he has no alternative for the personal rela 
tionship between himself and the deale r. The hard of he -ALrING have 
Mian problems. 

The Cnatrrman. Isthisa fact? I buy a certain type of instrument. 
I am going to have batteries and certain parts for that instrument. | 
should be able to go back to my dealer and get the correct parts: is 
that correct ¢ 


Mr. Watson. That is correct. 








ne something: it 


juestion of future ser 
Mr. Watson. That cor! é 
ihe Cy RMAN. It t the cost of t mainte! Ce 
Mr. Warson. The cost of ma enanc lL vel mportant i 

Weal Yr ii Ly rik { i¢ ] &Y ald ot rive ( 

rsona \ to folle ou? { ears it be¢ ( 

i ul 1 | meve that withe t the eX lusl e cat er frat ise there Ss re 
never of a essening of mpetition To! the hard-of-hea ne 
mer’s patronage at the dealer level. 


Does the exclusive dealer franchise benefit the hard-of-hearing « 
omer? I believe that it does and that if the FTC would investigate 
wnong’g the hearing-aid users they would learn the reasons 


ley favor exclusive dealers in one make of heari Oo aid. Some of 
ese rea as are ; 
The handicapped individual needs and wants full —_ sibility 
the cd on for one 1 ake of product which | he sells hin - Tor 
tten with the double dealer or triple dealer, he may take back an 
trument for service under guaranty or a inplaint only to hea 
“Well, sorry, but we've discontinued that mal You'll have to take 
down to so and so.” Or, “Guess ore have to write the manufa 
| turer.” They ee responsibility for 
i 2. »1lm larly, » hi wal lcap yped aan aid user wants full respon 
bility of a caatalile manutacturer for the acts and continued service 
f the dealer who sold him the aid. If he should complain to a mant 
| acturer about a dealer, he doesn’t want to hear ROLLY but we merely 
ell him equipment, Take your comp aint to ‘the local authorities.” 
but that is exactly what has hap ypened under similar circumstances. 
». The user wants to be assured of the integrity of the “ig "i er 
the service rendered to it. He doesn’t want to be buying a sheht 


sed product, or one with bootleg parts which nearly fit but slightly 
ilter the tone quality or performance. I eould give you innumerable 
examples where hearing aids have been seriously damaged or costly 
repairs required because of unqualified service and substitution of 
parts whie ‘+h cid not meet spec heations of size, tolerance. voltage, 
er or other values. 

The hard of hearing want a steady advance in quality of product 
cL i service through keen ee ition not only among manufacturers 
but among dealers. The situation in England cert: unly attords an 
interesting contrast. There, under socialized medicine, over 300,000 
Medresco hearing aids have been given out at the taxpayers’ expense. 

Incidentally, I have here with me a report which the British Gov 
ernment at one time told me never existed, a survey of prevale! ce of 
leafness in the population of England, Scotland, and Wales, befor 
they went into socialized hearing aa I have here pictures W 
ligt it be of interest, showing the contr: aus{— 

The CuamrMan. We can’t publish pictures, but might I suggest if 
you have that report, we could put it in the record. 

Mr. Watson. It is an extensive one. I don’t think you would wa 
t. You might be interested in seeing it. There is the socialized hi 
ing aid in England. I brought some pictures of it. I will give you a 
little of the story. 

Suffice it to say that when the aid was finally released by the British 
Government in 1947, it was then nearly 10 vears behind development 
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e United States. Since 1947 until 1955 there has been no ba 
uge or improvement in the unit. This ts still what the people of 
negland are given, the Medresco aid. 

No, the hard of-hearing individual is utterly dependent upon his 
earing aid. No sound that he will ever hear on earth will ever be 
v better, clearer, finer than the uid he wears and the skill and pre 

1 with which it is fitted to him. It lifts him completely out of the 

iss of the seriously handicapped physically people and restores him 
to normal living. Is it any a ates that he wants the best he ean 

ta q rality and service? 

Che next most obvious question is: Does the exclusive dealer fran 

e benefit the hearing-aid dealer ? 

If the FTC surveyed the full time = ne ald dealers of the United 


States, it would find that the vast majority favor a mutually exclusive 
franchis th the manufacturer, ‘The dealer has many reasons 
ipract eal natu >for this: 


Ile cannot meet the inventory and service problems and stock the 
models of more than one manufacturer with replacement parts, 


te te fittings and components. A medium-sized dealership for one 
lfacturer requires a stock investment today of from $5,000 to 
SLO When he tries to do so, he must limit his selection and his 
ting and service deteriorates. 
\n intelligent dealer must be on his toes, reading and — 
data, laboratory bulletins, and fittine manuals to be able to 
ind fit correctly the several — of one manufacturer. He 
not do a good Job of it with 2 or 3 ‘lack of time and facilities. 
The dealer wants to have the neers of a strona manufacturer 
behind him in good times and bad. He likes to know that in event 


1 


of his death, his manufacturere will assume responsibilitv for liqui 
dating his inventory, assisting his widow or survivors to dispose of 
the business; that in event of his illness the company behind him will 


} 


send in field men to help him out. He doesn’t like the lonely feeling 


that all he has behind him is a group of independent suppliers who are 
merely selling him merchandise with no further interest or respon- | 
= b litv. 


t. The dealer wants to operate with the backing of an established 
une—that of a national manufacturer. He wants to enjoy enclusive- 
ness and protection for the efforts which he makes to build up the 
business—not find himself creating sales in that community for an- 
other outlet handling the same make of hearing aid but doing nothing 
to promote it. 
The Cnatmrman. Among the various manufacturers, even though 
they give exclusive franchise dealerships, there is still competition; 
there not? } 
Mr. Warson. Very extensive competition. | 
The Craiman. Between the local dealers ? 
Mr. Warson. Very extensive competition. 
The Cuairman. Although you may have a local dealer in Washing- 
ton who has an exclusive franchise, there is a man down the street 


someplace who is selling another unit. 

Mr. Warson. Absolutely. There are several of them. That is the 
thing that has created the intensive competition, not only at the manu- 
facturing level, but the dealer level, where it is most needed in this 








onipet t< 


every Majo tvint scountry there area qd ( icLiVve 

i che ile On pet ne Ww enct ¢ 

Does the exe lusive dealer franchise benefit the wpe Tacturers and 
elp to create and mainta competition and progress among them 4 
| bye eve it does and that thie orowt} of the hen neo-nid maustry 

in exclusive dealer franchise basis proves it. There 

‘questions which the FT nvestigators absolutely refused to tace 

Ae ould ad mal uti urer attord to spel ad months and thous thas of 
ollars recruiting, training new men, helping to set them up as dea 

only to have them selling every manufacturer's produet ? ()| 

iously not. Hed soon be out of busmess in a program of establ shing 
uitlets of a lis competitors 


2. Could a manufacturer spend hundreds of thousands of dollars 


idvertising hearing aids, uncovering reluctant prospects in a hiddet 
irket at an advertising cost of 55 to S8 per prospect only to have 
ese prospects sold al compet hy hear he ald DV iis “double denle 

The inevitable result of such parasitism in advertising ind sales 


would be a dwindling of advertising and sales, which would reduce 
progress high costs: and fewer hard of hearing rehabilitated, 

~ By advertising the hearing-aid industry, because the hard-of-hear 
ing people represent only 2 Oro percent of the population, find ita 
very difficult and very expensive means in the hearing Lid field 
Ninety seven percent of the advertising dollar iS wasted O} people 


aie !LdLh hc 
a“ 


who are not hard of hearing and not interested in the aid. That 
ie first problem. 


The second problem is that the hard-of-heat ing people are Sensitive 
Thev are secretive about their affhction. They dont want to advert 

rie } itietion Phe doi | Waht to step up aq ic “Ey they are intel 

ted in the hearme aid Phe actual cost to a manufacturer advei 
ig nationally in magazines and on radio to discover ay { 
customer for his product sat least $4 or Sd for every one ofthem. He 
turns those over to a local dealer. Would he be able to do that f he 
turned these over toa local dealet who would sel] t] e customer al ot] 


o, and sell o that to th 
! rospect ¢ That is one of the greatest problems the industry face 
from the standpoint of advertising. 

3. A manufacturer could not afford to have his reputation damaged 
by dealers with his name on their door selling products which were 
not his perhaps inferior Ibi performance. I could cite an actual 


ase in a certain Texas city, } which 2 prom nent evry } VSiclahn. who 


nstrument in which he had no part in creating 


had confidence in our organization, had used our test instruments, 
referred one of his patients to oul denler because he had ( ontidenc e 

the Maico C0.. used its hearing test instruments in his practice, and 
knew the company’s reputation for quality. The dealer in this in 











lle witaukel on anothel make of eal 
( 1 | { e tnrai-e { earing patient ome other 
(| { if rer aisce int, leaving the patient with 
f s getting a Maico. Later the patient learned 
( } in that he had been sold something else. [t 
Ma Both physician and patient were indignant and 
tf against the dealer. It comes back to us. 
Phat is a minor example out of hundreds where that situation arises, 
| tity 


ition of “bootleg” parts on hearing aids cannot only 
ous malfunction and impairment of performance of the 


d, but cause electronic tubes to blow. transistors to be 
ed, receivers to be ruined. When a manufacturer maintains 
product under guarantvy—and the practice in our industry is a 
-of full euaranty on a hearing aid—is it logieal that he be ex- 
ected to make good at his ¢ xpense for damage caused by the use or 
ttempted appl ition of unauthorized parts or components ¢ How is 
ima facturer to know that some doubledeatl ris not “laving euckoo 
¢ nest y sending in to him for replacement as under 
) part wetually origmated with and should be the re 
ponsil fa compet ng manufacturer ? 
| t erious problem. I believe that without the exclusive 
rangement, would be necessary to abondon the proeTam 
ir oT ser »onaranty to the hard of hearing. 
é re reputable hearing-aid manufacturers carry produet 
surance which insures and protects the hard of hearing 
) Wage O1 jury from product or in fitting—generally up to 
85,000, In our case, up to 8100000). FTC testimony in Chicago 
ealed that such insurance is not carried by certain manufacturer 
elling to other manufacturers, dealers or any source to which they ean 
Phe ive no provision for protecting the customer. If a 
dealer” rai to cifficulties with a claim by a hard-of-hearing 


] 


eustomer. would | he ely to p>! ice the responsibility where it be 
longs—or where he would have the strongest backing and support ? 

6. Sometime it appears to us businessmen that one departinent of 
the FTC does not know what the next department is doing. Our in 
dusti worked with the FTC and established a code of ethies and 
fair trade for the hearing-aid industry. Here it is. 

The (CHAIRMAN. Do vou want to put that in the record ? 

Mr. Watson. You may. if vou wish. 

The CHarrmMan. All right. 

Trade Practice Rules for the Hearing Aid Industry, promulgated 
the Federal Trade Commission August 7, 1953, follows :) 

Trade practice rules for the Hearing Aid Industry as hereinafter set forth 

promulgated by the Federal Trade Commission under the trade practice 

conference procedure. Such rules constitute a revision and extension of, and 

ipersede, the ide practice rules for this Industry as promulgated by the 
Commission on December 30, 1944. 

The rules are directed to the elimination and prevention of various unfair 
trade practices and are issued in the interest and protection of the buying public 
against deceptior nd the maintenance of fair competitive conditions in the 


dustry 


The industry for which these trade practice rules are established is composed 
of persons, firms, corporations, and organizations engaged in the manufacture, 
distribution, or sale of instruments or devices designed for or represented as 
aiding, improving, or correcting defective hearing, and parts and accessories 






















































of proposed revised and extended 


ed by the Cor ssion and made available to all industry 1 
rs und other interested or affected parties upon publ notices whereb 
vere afforded opportunity to present their views, suggestions, objections, 
ments respecting the rules, and to be heard in the premises. P 
ublic notices, hearings were held in Washington, D. C., and 
ere presented, or otherwise received in the proceedings, were du 
dered by the Commission 
Following such hearings, and upon full consideration of the entirs 
n by the Commission whereby it approved and ret 
ely, the Group I a Group II r s hereinafter set fortl 
_ I lles becomne Opera e thirt 0) days from the date of y 
THE RULES 
ese rules pro gated by the Commission are designed to foster 
e the maintenance of fair competitive conditions in the interest of protect 
ing industry, trade, and the publi It is to this end, and to the exclusion 


iy act or practice which fixes or controls prices through combination o1 

reement, or which unreasonably restrains trade or suppresses competitior 

therwise unlawfully injures, destroys, or prevents competition, that the 
be applied. 


INpuSsTRY | UCTS DEFINED 
these rules the term “industry products” shall include all inst 
s designed for or represented as aiding roving, « ri 
‘ earil ind | . rie ( S ies the f 
Group I 
he unfair trade practices embraced in the Group I rules herein are con 


ered to be unfair methods of competition, unfair or deceptive acts or prac 
s, or other illegal practices, prohibited under laws administ 
Fede Trade Commission: and appropriate proceedings in the publi 





be taken by the Commission to prevent the use, by any person, partners 
on, or other organization subject to its jurisdiction, of such unlawfu 


es lh commerce, 
RULE 1 MISREPRESENTATION IN GENERAI 


It is an unfair trade practice for any member of the industry to use, or cause 
omote the use of, any trade promotional literature, advertising matter, 
ionial, guarantee, warranty, mark, insignia, depiction, brand, label, desig 
ll, or representation, however disseminated or published, which has the 
capacity and tendency or effect of misleading or deceiving purchasers or pri 


purchasers, or of aiding, abetting, or causing sales agents, dealers o1 
stributors, or other marketers to mislead, deceive, or confuse the purchasing 
or consuming public— 
a) with respect to the grade, quality, quantity, origin, novelty, price, 
terms of sale, use, construction, size, design, visibility, durability, perfor 
nee, efficacy, cost of operation, resistance to climatic conditions, or physio 
ogical benetits of any industry product; or 
(b) with respect to any service offered, promised, or to be supplied to 
chasers of such products; or 
) with respect to the manufacture, distribution, marketing, or servi 
ng of any industry product; or 
(d) with respect to the scientific or technical knowledge, training, ¢ 
erience, or other qualifications of an industry member, or of any of 1 
uployees, relating to the selection, fitting, adjustment, maintenar 
epair of industry products; or 
e) which is false, misleading, or deceptive in any other respect. 
NOTE This rule shall be construed as inhibiting the false advertisement 
hearing aids as the term “false advertisement” is defined in Section 15 of the 
Federal Trade Commission Act.) 





1106 Y O HE ANTITRUST LAWS 





i ae |] i ce TO ‘ or ¢ ‘ o be used ny Zz ie 
i ( eading, deveptive, or unfair to the purchasing 
ie] 1 respect to the quality, construction, service 
ethod of manufacture of any industry product, or the 
f re nd of purchase price thereof, or in any other respe 
I £ neg l I ( f this ( e to be considered as apy b 
‘ te \ rrai I } ch the terms nd ‘ Tiel 1 
he guar or or Warrant ire deceptive n 
ed h the obligations of the guarantor or warrant ir 
dia » applicable to the use of any guarantee 
( f which the guarantor or warrantor fails or refuses 
! Obligations thereunder 
de practice to represent any hearing aid as being 
( e and extent of the undertaking, and the ide) 
re niunetive disclosed 
ADVERTISING 
It le pri e for any industry member to advertise a p 
hea r aid for sale when purchasers or prospective 
I res] ding » such advertisement cannot purchase the advertised 
stry member and the purpose of the advertisemet 
eof a different model or kind of henring aid 
{ ces or methods shall be used 
| lep ‘ stomet! of a fair opportunity > pu 
ertised model of hearing aid: or 
lisparage any advertised model of hearing aid or compare it 
rly wit ther models which the advertiser intends to sell instead of 
e advert d mod 
It is O nfair trade practice for an ndustry member to advertise 
ffer for sale a sma or inadequate supply of hearing aids at reduced or 
bargain prices without disclosure of the inadequacy of the supply available at 
h prices and with the capacity and tendenevy or effect of misleading or dece 
purchase or prospective purchasers 
R } { MISR SENTATION OF EARNINGS OF SALESMEN OR AGENTS 
n unfair trade practice for any member of the industry to make or 


I oY ise to be made or published, any advertisement, offer, statement, 
* representation which directly or by implication is false, mis 


( rning the salary, commission, income, earnings, or other remu 
ents, canvassers, solicitors, or sales representatives re 
; ater, . 
) P erniy nditions or contingencies atfecting such remunera 
e opp erefor 
I S TO CHARACTER OF BUSINESS 
\ 
I nf tri practice for any member of the industry to represent, 
dire r indirect through the se of any word or term in his corporate 
lvertising or otherwise, that he is a manufacturer of 
he ids 1 f batteries or other parts or ace ssories therefor, or that he 
5 vie 1 r of a factory or producing company manufacturing them, I 
( ns an acoustical research laboratory devoted to hear 
l research or development, when such is not the fact, or in any other manner | 
represent t cter, extent, or type of his business. 


RULE ¢ PTION AS TO BENEFIT OF SERVICES OR ADVICE OF A DOCTOR 


i.) In connection with the sale and offering for sale of industry products, 

in unfair trade practice for any industry member to represent or imply 

that the services or advice of a doctor have been used in the designing or manu 
facturing of an industry product, or will be used or made available in the 








ras 


y your ear, 0 DY il other we 


hearing aid devices which employ ; 


ne conduct device behind rie 
he ear, or leading t he e: 
im un r trade ] ( e ie 
\ batterie sold by S1uicl qausttryv 1 
bearing a specified brand, labe 


se in a particular type or make of | 
so Rules 12 and 14.) 


| i 
In the sale, offering for sale ais 
cle pra ct ( a ( a 
CILY ind tendency or ¢ en I 
nective purchasers int the elief tl 
ereot, iS a new invention or inve 
vhen such is not the fact 
Representations of the following 
by the facts, are among th ein bi 
eVOLUITL ry hew Inventiol ( 
boratory deve pine ! cul 
marve | 1 ew hea phy nve 
DE 
| = in oul i trie pp! 
f \ ndirect that any indus 


ebuilt, when such is not the fas 








ds o1 phrase f sim port 

mold or tube leading to the eat 
he ¢ rie ie 1 I worl oO 
ABILITY OF §S ABLI LIES 

Vv lie ber of e industt ¢ é 

nher tiie specified per ns et 
ther identifying mark e Suitable 


KA ‘ OVEI oO} 3 
bution of industry products, if is az 
nt or other represe) ( which 1} 
isleading or deceiving purchasers 0 


at any such product, or part or acces 


sane mechanical or scientific p 


r similar tvpe. when not fully just 
ted by this rule “sinnzing new discove 
new and dillerent sensationa 
new els I | cle ‘ randnew , 
Ol nd w scientifie aid 
~ » OF } I P It) ( _ 
\ ndusti memibe to repre 
ry product or part thereof s new, unused 


(b) In the marketing of industry products which are second-hand or rebu 


which contain second-hand or re 


fail to make full and nondeceptive 


firmly attached to the products, and 
relating thereto, of the fact 


(1) that such products are second-hand, rebuilt or, contain second-ha 


be, when such products have the appear 


or rebuilt parts, as the cause may 
of being new; or 


in all advertising and promotional 


uit parts, it is an unfair trade practi 


disclosure, by a conspicuous tag or 


(2) that the rebuilding of rebuilt products was done by other thar 


original manufacturer, when sur 


pt. lf 





h is the ease 








id STUDY OF THE ANTITRUST LAWS 








ECT STS, A PTANCI R APPROVAT 
e, l l ion of hearing aids, it is an unfair trad 
‘ embe he industry 
e] ‘ oO use any seals, emblems, shields, or other insignia 
ply in any manner, that a hearing aid has been tested, 
pted, « ipp 1 by any individual, concern, organization, group, or 
h hearing aid has in fact been tested in such manner 
nably to insure the quality and performance of the instrument in 
t ended usage thereof and the fulfillment of any material 
tended to be supported by such representation or 
epresent that hearing aid tested, accepted, or approved by any 
‘ er! nization, group, or association las been subjected 
s based ¢ re severe standards of performance, workmanship, and 
y n t true; o1 
) m t false, misleading, or deceptive representation 
per ( ig, ucceptance, or approval of a hearing aid by any 
( yaunization, group, or association 
ro 1 LUDE SALE OF COMPETITORS’ PRODUCTS 
n \ cle ( e for any member of the industry to sell or contract 
( e of a ry products, whether patented or unpatented, for use 
ile, or to f 1 ce charged therefor, or discount from, or rebate upon, 
pric n ft nh, agreement, or understanding that the purchaser 
eal in new, used, or rebuilt products of a competitor 
‘ s lustry member where the effect of such sale or contract 
t greement, or understanding, may be to substantially 
( Ol a monopoly any line of commerce. 
1E RESTRA . AWFUI ICE FININ¢ 
it n unfair trade practice for any member of the industry, either directly or 
directly, to engag i any planned common course of action, or to enter into or 
ke part al nderstanding, agreement, combination, or conspiracy, with one 
nore membe the industry, or with any other person or persons, to fix or 
nt the ] goods or otherwise unlawfully to restrain trade; or to 
( v for if threat, intimidation, or coercion to induce any member of the 
lusty ‘other person or persons to engage in any such planned common course 
ection, or to become a party to any such understanding, agreement, combina- 


ETITORS OR FALSE DISPARAGEMENT OF THEIR PRODUCTS 


he defamation of co 


upetitors by falsely imputing to them dishonorable con 
rm contracts, questionable credit standing, or by other false 
false disparagement of the products of competitors in any 
spect, or of their business methods, selling prices, values, credit terms, policies 


nability to perfo 


epresentations, or the 


r services, is an unfair tt ide practice. 
NOTI Che use ot bait or ‘blind’ advertisements as a means of accomplish- 
h defamation or false disparagement is deemed to be within the inhibitions 
if this rule as well as the use of any other means of practicing such prohibited 

let 1ation or disparagement. ) 

I hihiti t} ile are subject to Public Law 542, approved July 14, 1952 
6 Stat. 632 (the McGuire Act vhich provides that with respect to a commodity which 
the ‘ r container of which bears, the trademark, brand, or name of the 
prod istributor of such commodity and which is in free and open competition witt 
n es of the ime general class produced or distributed by others, a seller of suc! 
i mn ity may enter into a contract or agreement with a buyer thereof which estab 
es a inimum or stipulated price t which such commodity may be resold by suet 
er he ch contract or agreement is lawful as applied to intrastate transactions 
nder e laws of the Stat lerritory, or territorial jurisdiction in which the resale is to 
fT which the commodity is to be transported for sueh resale, and when such 

nt greement 


nt is t between manufacturers, or between wholesalers, 


or betweetr 
é ‘ or between retailers, or between 


persons, firms, or corpora- 
ns petition with each other 





tly or by operation of law 
‘ffect of misleading 


is an unfair trade practice. 


OF COMPETTI 


MEANS AND WR 


tomers or prospect 


ve cust 


business, 


uplove Ss or snles represent 
reumstances having the capacity and tendency 


ring or lessening present or potential competit 


ctice; Provided, that nothing in this rule shall be 
ployees from seeking more favorable employment, or 
hiring or ffering employment to employees of competit 


fain ft > t 


é ose of injuring, destroying, or preventing 


COM MERCTAI RIBERY 


Selling or Marketing It is an unfair trade pract 

try, directly or indirectly, to give, or offer to give, i 
money or anything of value to agents, employees, or representatives of 
ers or prospective customers, or to agents, employees, or representatives 
upetitors’ customers or prospective customers, without the knowledge 
their employers or principals, as an inducement to influence thei: 


of 
employers « 
ured or sold |} 
such industry member or the maker of such gift or offer, or to influer 


i nee si 


principals to purchase or contract to purchase products manufact 


I t 


ployers or principals to refrain from dealing in the product 
from dealing or contracting to deal with competitors 

(b) In Purchasing Supplies.—It is an unfair trade pra 
he industry, directly or indirectly, to bribe an employee or agent of as 
without the knowledge of the supplier, to induce the supplier to discriminate 
favor of such member of the industry over other purchasers from said suppli 


with the effect of thereby unduly hampering a competitor of such 


ror any n 
if 


member 
isiness and destroying or substantially lessening competition. (See 


22, paragraph (e), relative to procurement of illegal discriminat 


RULE 21.—SELLING BELOW COS1 


The practice of selling products of the industry at a pri 


seller, with the intent or purpose, and where the ef 








1 ( 
pre tend to create a monopoly in th 
! ll ale pl it ‘ 
4 > means the total cost to the seller. in 
‘ pre ration for marketing, sale, and de \ 
a ounting practice as proper elements of sucl 
termi! g cost under this rule The costs referred 
e respective seller and not some other figure 61 
determined by an industry cost survey or otherw 
e const ed as prohibiting all sales below cost, but 
cost as is resorted to and pursued with the wrongt 
here the effect mav be to injure des 


renve ; Tinaypn \ 





re i ‘ 
, ) j or Rel Mw? 8. Disses net ( / 
1 } es f P nat It is an unfa 
! ber of the ind rv eng commerce, in the yIrse 
allow, secretly or openly, directly or indir | 
redit, Commission, or other form of price diffe: 
d, discount, credit, Commission, or other f 
‘ ‘ liscrimination in price between different purchase) 


where either or any of the purchasers involved 


{ e in commerce, and where the effect thereof may be substantially t 
o create a monopoly in any line of commerce, or to 
person who either grants or 


‘ither 


l quality, 


competition with any 
the benefit of such discrimination, or with customers of « 


1) That Z 3 ed in any such transaction are sold St 
mptior Within any place under the jurisdiction of the U1 ‘ 
2 I) I t rule shall prevent differentia 
ike only due nce for differences in the cost of manufacture, sale 
ery resulting from the differing methods or quantities in which such 
nodities are such purchasers sold or delivered ; 
(3) That nothing contained in this rule shall prevent persons engaged in 
g goods, wares, or merchandise in commerce from selecting their own 
ers in bona fide transactions and not in restraint of trade; 
1) Th nothing contained in this rule shall prevent price changes from 
time where made in response to changing conditions affecting the 
G4 r the marketability of the goods concerned, such as but not 
te oactu imminent deterioration of perishable goods, distress sales 
rt process, or sales in good faith in discontinuance of business it 
Prol ted B ( Comintissions It is an unfair trade pr 
{ l ( ( ‘ t ndustry engaged in commerce, in the course h 
con ‘ ‘ ] nt, or to receive or accept, anything of value 9s a com 
( her compensation, or any allowance or discount it eu 
( pt ft ( ( endered in connection with the sale or purchase of 
food ( dise, either to the other party to such transactio: 1 
in ag prese ther intermediary therein where such intermediary 
t E4 be iif, or is subject to the direct or indirect contre 
ra ns n other than the person by whom such coripensa 
q? ha rift at ) al 
( Prohibited A tis or Promotional Allowances, Ete It is an untais 
de yp ice for any member of the industry engaged in commerce to pay or 
eontract for the p of advertising or promotional allowances or any othe 
thing of value for the benefit of a customer of such member in the course 
such commerce as ¢ pensation or in consideration for any services or facil 
ties furnished by or through such customer in connection with the processing 
As ‘ Rule 22, t ter! commerce” means “trade or commerce among the several 
States ar with foreig itions, or between the Distriet of Columbia or any Territory of 
e United State State lerritory. or foreign nation, or between any insular 
possessions or other | é inder the jurisdiction of the United States, or between an) 
uch possession or place and any State or Territory of the United States or the District 
Columbia or any foreign nation, or within the District of Columbia or any Territory or 
jurisdiction of the United States.” 


or other place under the 





ha V equa 
h prod 


ead Disecrin matoru Nervi 
iny member of the indu 


ne purchaser against 
odity bought for resale, with or 
71 } ’ 


irnishing, or by contribut 


=. , rt 


nected with the pr 


I 


dity so purchased upon te 
ly equal terms 


{pplicab lity 
opinion submitted 
U. S. Attorney 
not app 
rnev General 5 
proceedings charging dis¢ 
ties furnished, and upon proof having 


been 


ae of rebutting the 


be upon the person charged; and wm 

the Commission is authorized to 

Provided, however, That nothi 
the prima facie case thus n 


‘ . { 


services o1 t 


n equally low 


competitor 


any persol 
indires 
specified in these ru 


or de eptive i 


Compliance with trade practice provisions embraced ( 
onsidered to be conductive to sound business methods and is to be encouraged 
nd promoted individually or through voluntary cooperation exercised ‘ 
e with existing law Nonobservance of Group IT rules does not per se 
te violation of law. Where, however, the practice of not complying with 
rules is followed in a manner as to result in unfair methods of 
infair or deceptive acts or prac tices in commerce, 


spect thereté may be instituted by the Commission 
f Group I rules. 


AND MAIN 


The practice, by manufacturers, distributors, 01 
nd disseminating, through advertisements, bulletins, or o 
ind nondeceptive information as to the proper care and use 
ids or of parts and accessories therefor, is approved and recommended 


lesirable practice to follow in the interest of enabling customers to obtain and 
njoy full benefits of the desirable qualities and service ] ! 


wh ir 


(2) To assist purchasers or users in selecting and purch 


re parts or accessories for hearing aids, and to prevent misu 


on, and deception, it is also important that each of 


manufacturer thereof in conformity with the 








{ I e } Bureau of Standards C435, issued Febru ‘ 
reve the source of such battery, its size or number; . the 
expiration of a guarantee period, indicated as such 


SALES, SERVICE, AND OTHER EMPLOYEES 


turers, distributors, and dealers of adequately train- 

g and servicing of hearing aids is approved and recom- 

practice to follow in the interest of enabling customers 

cl ¢ he fullest possible benefit from the use of such instruments. 


lO USERS IN SERVICING HEARING AIDS 


ta l j le ers are encouraged to provide all possible fa: ilities 
isers of their hearing aids to insure maximum assistance 

ction to such users of the respective instruments. The sale of hear- 
vithout reasonably adequate provision for properly servicing the instru- 


extent necessary for satisfactory use is discouraged. 


RULE D.—COST RECORDS 


It is the judgment of the industry that each member should independently 
p proper and accurate records for determining his costs. 
’romulgated by the Federal Trade Commission August 7, 1958. 


D. C. DANIEL, Secretary. 


The Bureau of Anti-Deceptive Practices of the FTC has repeatedly 
asked hearing-aid manufacturers to attend to advertising by a de: ler 
which was considered in violation of this code of ethics. Yet another 
division of the FTC insists that the hearing-aid manufacturers should 
exercise no control whatever over the advertising or business conduct of 
the dealer. Senator, sometimes a businessman’s relations with the 
Government are very confusing. 

Actually, an investigation right here in Washington with such 


agencies as the better business bureau, or the American Society for 
ih ird of Hearing, or e ven the FTC’s own files would clearly show 
what nearly everyone in the hearing-aid business knows today. That 


is this: 
The worst offenders against the FTC’s Code of Ethics and Fair 
‘ade for the Hearing Aid Industry among the dealers are the 
ouble-dealers” or multiple dealers who duck responsibility to their 
handicapped customers behind a multipheity of different makes of 
instruments or frequent shifts of line. If any manufacturer selling 
to such multiple dealers should attempt to discipline them to correct 
advertising practices or abuses, he would get the answer: “So what é 
Vl place my orders elsewhere.” 

We are proud of the achievements of this highly competitive, free 
enterprising American small industry. Here is our record, Senator: 

1. We have rehabilitated over 114 million Americans—overcome a 
serious physical handicap as perhaps no other physical handicap can 
be eliminated today. 

2. We have helped most of these people in spite of themselves—they 
didn’t want hearing aids. Our salesmen had to be missionaries, they 
had to coax and encourage, to preach and prod them into overcoming 
~— false pride. 

5. We pioneered the first miniature electronic tubes, the first use of 
pri inted circuits, potted amplifiers and other developments which had 
cA e und impact on military electronics in the last war. 

We ploneere d before the entire radio and electronics industry the 
11 uae and application of the most revolutionary invention since 





. , 7 1? 
Forest vented the vacuum tube some $ 


ansistor. We put nearly a million of them into | 
before the radio industry generally began to make any extensive 
them. Wehave donea oreat deal of pioneering 1n this Inaustry. 

5. In the last 10 years there has been a more remarkable improv 
ment and advance in hearing aids than in any other dey offered the 
\merican public. You see a little sebasaied we ah he an ¢ 
less, like that. 

(ad) The S1Ze and weight have been reduced to one tenth 
they were. 

(6) The range and power have been extended until we are today 
benefitn a people with “90 or even LOO db of loss—classed as total] 
deafened b ry the United States Public Health Service on ly a few \ 


ago. 
(c) The efliciency and economy of operation of our aids has beer 
mproved to reduce operating cost per hour to less than it costs to 


rate a 60-watt liaht bulb—one-tenth to one-fiftieth of what it w 


rew years ago. 


(¢@) Our p yroduct is fitted tod: Ly with greater pre ision and accura V 
han was believed poss! ible not long ago. 

) And with these and man y other advances—aids so small that 
most women wear our latest 1-ounce device completely concealed 
the hair—the cost of these improved aids and service has advanced 
n the last 10 years less than that of any appliance you can point out 
on the American market less than 25 percent. 

What will be the effect on the industry of the FTC’s ruling agai 
all exclusive dealer contracts ? 

I sines rely believe that far from fostering the continued orowth of 
iealthy, vigorous competition at both manufacturer and dealer level 
which has thus far characterized the hearing-aid industry, the FTC's 
action will tend to suppress competition, make it harder for new firms 
to get established, and favor the largest, most heavily capitalized 
see crs Why? 

. It is admittedly an advantage for a firm to have outlets or dealers 
wae iting under its name, se ‘ling only its products and services; not 
only better sales volume, but greater public and medical confidence, 
more highly trained, competent, specialized personnel. 

By its action, the FTC is now going to deny that important 
advant: ige to any but the largest, most heavily capitalized corpora 
tions which can afford to own their offices outright and convert inde 
pendent dealerships into company-owned offices. 

3. If you doubt this, please note that the FTC did not bring its 
action against the largest corporation which is primarily a hearing-aid 
manufacturer today, although this firm enjoys the t ightest exclusive 
dealing arrangement in the industry. Why? Because this firm saw 
the h: indwriting on the wall some years ago and conve rted all of their 
once independent dealers into corporate employees with _ compan} 
offices.” Their compensation is still directly related to their sales 
volume, but as employees they can naturally be forced to sell only 
their employer’s produc ts. 

In view of _ FTC's ae tion other large hearing-aid manufacturers 
ar’ heg nn ‘to convert deale rships into corporate offices. 
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LE The FEC takenly believes that it is fostering competition ind 
Ipine the little fellow.” In the February 1955 issue of an industry 
trade journal in interesting article by two principals of a relatively 
new and small hearing-aid manufacturer. IT have a copy of that right 
here Chev report that they find an increasing number of hearing-aid 
dealers are no longer independent dealers but corporate employees 
operating corporate offices. And they protest bitterly against that. 
No. the FTC in its n Re eennen of the Clayton Act and blind 
ll tence on following le ‘tter of pow aw even though its ultimate 
effect to impair competition and an important advantage 
eX vely only to tl] e largest nannies which can afford it, is 
Sif ¢ away the bnsiness independence of hundreds and perhaps 
thousands of small independent businessmen in America—the hearing- 
After all, haven't we got enough growth in the chain-store busi 
ness? Why should we insist on chain-storizing all the rest of the 
businessm« n this countrv? But that is what we are heading for 
With this sort f wral vement. It is Inv iting large corporations to 
convert them or replace them with corporate offices and company 
emplovees. | regret to see it happen bec: ause L believe sincerely there 
Is ereater incentive, efficiency, and improved service to the hard- ot 
hearing public under the independent dealer, exclusively franchised 


to one hearing-aid manufacturer. 
If I believe so intensely that the FTC is wrong in its interpretation 


“the exclusive dealt el vuses in the Clayton Act, why, you will ask, 
lid L allow my firm to “throw in the sponge, stop fighting, and sign 


consent decree” ? 
Frankly, I wanted to keep right on fighting, but my associates pre- 
vailed upon me not to continue trying to match funds, time, and legal 


taler ts w th the United States Government. After more than 3 years 
of fighting, thousands of miles of travel, hearings in Washington, 
Mi ican New York, Chicago, Pittsburgh, and elsewhere, it bégan 
to look increasingly like a legal job for a General Motors or a Du 
Pont Co. rather than for Maico. Moreover, the FTC had quite obvi- 
ously hung a sign at the end of the road to the effect that regardless of 
any evidence, the outcome was a foregone conclusion—that any ex- 
clusive dealing contract in the hearing-aid field or any other fie ld was, 
per se, a Vv iolation of the ¢ ‘layton Act. 

\gain, vou may doubt my conclusions on this point. The trans- 
scripts of the first hearing will reveal that the “impartial” FTC 
examiner threw out every piece of evidence we attempted to offer 
relating to the hearing-aid industry, our relative share of the mar- 
ket. and | othe r data which we considered very relevant. This same 
ki ro Go ntleman met me in the outer hallway of the Federal court 
bul ldn in Minneapolis before our Case had even begun. His exact 
wi ak were: “Mr. Watson, of course, you can appeal my decision if 
you want to.” It sounded to me like: “Why bother with the trial. 
Let’s get on with the h: wnging. 7 Hie = xpressed himself ve ye clearly. 
He said repeatedly, “You have it in your franchise, haven’t you? If 
you have testimony to offer that you don’t have an exclusive dealer 
franchise, I will listen to it; otherwise it is irrelevant and immaterial. 
Ruled out.” 





shed merch 
says: “You can have my natio y know) 
out all th competing | nes you've been handling.” 
I eouldn’t defend that sort of thing. 
he ( HAIRMAN. 


vs I iw rignt* 

Mir. Warson. No, there is 

dustry today, Senator. 

Phe CHatrman. No, you are not getting m: 
There are differences, so you cannot interchat ge parts. 

hot do this, that. or the othe) thine, ar d still vel efficient service. 

Mr. Watson. Let me sav this on the matter of interchange 

The batteries are pretty well standardized and can, to a 

be interchanged. As far as other parts are concerned, a hea 

Ss an electronic device, and just like a publi addr SS systen . 

were to vo down and take a public-address S\ stem fro ] 


Ce] i 


one p 
start interchanging parts from another, that system 
naximun efficiency anal all other factors on the li 
ad been engineered, and you would have a botched 

Che Cramman. In other words, if you start swit 

re likely to get 

Mr. Warson. A very much impaired product 
the product is intensively and directly competitive. 

The CHatrmMan. agree with you on that. 

Mr. Watson. Each manufacturer has several models t] 


Se} } 
Clee ( 


1 e} 


lat are more 


IS on very Sthall SIZE 


ind convenience in use, and they need that rar ve of ditterent 


’ . } . : ' : 
1 less pow? riul, models Ih Willeh the emphasis 


nents, but you can go today CO any one of the majo mautfacturers 

The Cu “RMAN. But the real competition between the manufactur 
ers 1s 1n types of aids and types of service rendered : is that right ¢ 
Mr. Warson. I wouldn't put it that way, Senator. I would say the 
real competition in the hearing-aid business is for the customer, the 
onsumer at the customer level, 

The Cratmoan. That is what I mean. In other words, some 1 
want that. A man wouldn’t want it, possibly. 

Mr. Watson. There are other manufacturers who also o 
Instruments cd signed for a woman to be worn in the hair. 
manufacturer tries to take care of the entire market, thi 
several different types, the needs of the severely deafened 
moderately deafened, the needs of the men and the needs of t] 


t 


For exuumple, that same instrument, worn With a bari 
woman in the hair is worn with a tie clip by the ma KF 
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fact er competes for the entire market. The competition is intense 
it every stage of the hearing-aid market for the severely deafened 
ind the moderately deafened, for the men and the women, for all types. 
Discussion off the record.) 
Mr. Warson. Let’s look at another case applying to the hearing-aid 


ned 
In case B a hearing-aid manufacturer recruits a man who has per- 
ips never been in the hearing-aid business before, and says to him: 
‘L will train you in this business—some weeks or months of training 


Ip you set up and wet sti arted, pe rmit you to oper ite under our firm 
name, turn over to you our clientele and confidential user lists—which 
may mean hundreds or thousands—refer to you all the prospects and 
nquiries which we create at considerab le cos t by advertising, refer to 

he physicians who rely on our precision equipment for hearing 
examinations. We believe it economically sound and in the customers’ 
nterest. to concentrate all our business with you and sell in this area 
nly to and through you. In return, we expect you to sell only our 


nese a 


YOu 


I don’t believe that is in any way in the same category as the manu- 
facturer of a food o1 cosmetic or some thing else, who foes to an est: ab- 
lished me enears and says, “If you want my line, take all those com 
peting lines off your shelves.” 

It is an er tirely clitferent situation. 

In the ease of the Sherman Antitrust Act the courts said that acts 
omplained of had as evidenti: iry support to be viewed in the light of 

lat a reasonable individual would think. However, in the case of 
the Clayton Act the courts have not helped to interpret. the expres- 
sion, “If the effect thereof m: ly be to lessen competition. > Here the 
interpretation ap ave to be that a suspicion or a remote possibility 
of lessening competition is all that’s needed. It’s enough. Sothe FTC 
has taken upon itself LO interpret this as meaning that any exclusive 
dealing contract per se is a violation of the Clayton Act. 

Certainly public interest requires that the Clayton Act be clarified 
in its interpretation of the exclusive dealing contracts. The courts 
have not done so. The FTC, the administrative body—and heaven 
knows that changes from time to time with changes in administra- 


tion—has adopted the narrowest possible interpretation. Is it not up 
to ¢ ee then to clarify the Clayton Act and apply a badly needed 
se of reason? Only Congress can straighten this mess out and save 


hundre . of thousands of once inde »pende nt dealers and businessmen 
from ultimate cor porate ingestion and absorption. In the Standard 
Oil of California case the court said that it was not equipped to weigh 
economic factors. If the courts cannot do so, isn’t it up to Congress 
to do so? A rule of reason is desperately and urgently needed for 
udministration of the Clayton Act. That rule of reason should be: 
“What is the actual effect, and can it be clearly proven? Does the 
exclusive-dealing contract substantially lessen competition in that line 
of commerce?” ‘That means that data must be provided and basic 
questions answered in any complaint by the FTC under the Clayton 
Act. 

For example, what is the line of commerce? Where does competi- 
tion normally occur in this industry? 
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ts action against the industry, the Federal Trade Commissio 
is re fused t » find out where the line of commerce Iss where 1t does 


It exists primarily for the hard ot hear gy consumer p trol 


What is the competitive situation in the industry? Has competition 

tally lessened? Has the accused’ s share of the market substantially 

ised ? 

Che Federal Trade Commission flatly refused to consider it from a 
dynamic point of view, but looked at it as a static matter. If you 
want to determine whether a manufacturer's share of an industry has 
increased, you have to look at his business over a pel iod ot years ana 
see what has taken place. 

Can it be clearly demonstrated that the exclusive dealing contracts 
lI sg have pre vented another manufacturer from setting up like- 
wise for himself comparable outlets and facilities? Or is he simply 

aggol ‘essive enough to get out al d shift for | mself, to establish a 

| additional dealer in the community to increase the compet 

ul d service to the consumer ? 

ankly, I believe that this wonderful America of ours was built 
: If ‘hance and dynamic, creative men. I do not believe it can 
ever be carried forward in the future by businessmen or others who 
insist that ours is a static civilization, that there is no more opportunity 
for them, and that the only way they can do business is, if the law or 
the Government somehow or other forces compe titors to ypen to the 
specialized marketing and distributing channels which those competi 
tors have established to meet the needs of the hard-of-hearing public, 
in this instance, instead of their going out and doing the job for them 
SCIV CS. 

I faced that situation, Senator. I couldn’t sell to other people’s 
dealers and it forced me to build a corporation. Today we have some 
200 dealers in this country, and I think there is more a ei in 
the |} earing -aid industry bee rause I had to do j just that, and others had 
to do like Wise. 

There is the story of the real competition in the hearing ald indus- 
try, and the attitude that the Federal Trade Commission has taken, I 
say without hesitation, will ultimately impair that competition, rather 
than advance it. 

Mr. Br RNS. First, I would like to get clear what happened before 
the Federal Trade ( ‘oOmmiussion. Was there a decision by the hearing 
examiner which found in violation of the Clayton Act, but was re- 
versed by the full Commission because of the failure of the hearing 
examiner to allow into evidence the type of testimony you have been 
discussing here, indicating the nature of the industry and the extent 
of competition ? 

Mr. Warson. I believe that is correct. He was reversed. The Bal- 
linger decision was reversed. I then heard from Ballinger informing 
me he was now ready to listen to all the evidence-he had refused to 
listen to. I instructed my attorney to write back that I would neve 
again appear in a courtroom with Mr. Ballinger. He was pretadicda 
and committed his mind in advance and refused to hear the evidence. 

They then substituted Mr. Hier. 

[ was also told by Mr. Ballinger that the whole thing was going to 
be wrapped up in one package; that they were not going to hand down 








( ici ( i\ mad buve rable che =10 
\ on, although I think our situation wa 
Phere is ho po bility of « 
I <f | r ou cle Oo) hi ‘ 
Mv. J efly what you consider to be distin 
( ses of the other companies which the 
( ready ruled upon that might justify 
\ beheve the Federal Trade Commissio 
( eliect That there ra be OMe l oO 
ul f lewal action, or coerci mn the ba 
| ty 4 the part of 1 o1 of those \ 
{ | \ rable Lo prod t Li \ ( 
Mull is¢ 
| CH | if is Dasedd Up their violating then 
\J Wat | { orrect, 
Vir. Burns. Approx itely how many of these 45 hearing-aid man 
fracture ud be ce dered as the major manufacturers in this 
field ¢ 
Mr. Watson. ] ould say there are about 7 or 8S major mat 
ire) there: n ivbe 9 o1 LQ, . 
Ny BuRNS \pproximately what pos tion does NInico hol | the 
ese . 
Mr. Warson. Maico is not higher than fourth and not lower thia 
fth or sixtl 
Mr. Burns. A i result of the consent decree which your company 
fered, Into, | youl comipany altered the type, quality, or lenoth 
f training white t gives its distributors in any way since they have 


permitted te ry hearing aids of other manufacturers ? 
Mir. Watson. No: we have not. However. there is confidential in 
formation wl obviously would be very reluctant to place in the 
mas Of somebvod whose aflihation with a competitor was so strong 


that that information would immediately reach a competitor. So if 


eoonizZe that a il - handling other makes of aids, we are neces 

Urily miting thre formation of a confidential and competitive 

ire W ( we vive out. We have to. 

Mr. BURNS Is nny Ded al tra hing given by youl company to ais 
tributors o carry Maico products, that also feature other makes 
of hearing aids ¢ | 

Mir. Watson. We give general training in the background of the 
hearme « lustrv, in the background of hearing and deafness. 
We e rathel oO} prehensive COUTSeS, We bring them either into 
the laboratories or we hold these courses or training sessions at varlous 
points around t e United States also. 


Mr. Burns. Do you feel that there are differences in the mechanism 
| } v are so hasice that one perso! trained in fitting 


and repairu ry one make cannot qui hy learn to fit and repair any 


Mi Watson. I would answer that question bv sav 1a that - 


ma i nad CX ( l the hearing aid field. he Can learn, iN 





beleve th: le 1 ao ist ( - 
Yrtodoa rob of fitting 5 > Ol | ditlerent 
nere | ist too 1 i | nvolved,. too 


too much stu : cannot ado 


meeting needs and 
be perfectly Tree To « 
Ithyv or ren compelitror will oe 


] i 
rly tlong. attempting to handle sev 


‘ ds up by his doing a poorel joo W 


Vir. Burns. B would it not be quite feas! 
eral emplovees to have different employees wl 
service and fit different hearing aids? 

Mr. WATSON. Some attempts have been made in 
industry is not big enough, frankly, or the market 1s 
veloped enough for that. It just does not work ou 
practice. 

The CuarrMan. Does it also open up a gate to thi 
hootlee products / 

Mr. Watson. That is correct. There is a treme 


ts. It not only involves impairment i 


f the instrument, sometimes, but there is actu lly tl 
erlious damage to the hard-of hearing ndividual: 
not properly serviced and maintained. 

Mir. Burns. Do not the distributors who handle tl 


tate in their advertising that they repair other m 


LICIS ¢ 

Mr. Watson. Some of them simply send them in, if that is it. The 
lo not repair them themselves. They send them in. 

There are a few of them that offer in a community and they 

them somewhere to some agency that spe alize sometimes 
manufacturer, to the other manufacturer. That is not a eenel 
practice though. There is not a great deal of that. 

Mir. Burns. As a result of the decree which has been entered, has 
your company found that many ot your dealers who were exclusive 
have taken on other hearme aids, or have most of them remained ex 
clusive in facet. although not legally bound to service only you 
product / 

Mir. Watson. Most of them, I believe, have such a high regard for 
our firm, for my associates and for myself, and have enough confidence 
ind faith in us and in our product that they have continued to carry 
on exactly as they have before. 

There are a few exceptions. 

Mr. Burns. In what way would you say that as a practical matte! 
the decision has been injurious to your company ? 

Mr. Warson. I do not think at the moment that 
hurt us one bit. That is, any immediate effects. 
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ong-range effect of the de sion and action on the entire industry \ 
po bly o salong with it that 1s a serious one. 

Mir. Burns. And you have not found that as a result of that decision 

it vour dealers have taken on other products, or that you have lost 
dealers for the manufacture of other products ¢ 

Mr. Watson. No: very little. 

Mr. Burns. Did your company consider making your distributors 
iwents or emplovees of the organization ¢ 


Mr. Warsox. We have from time to time had a few offices which 

corporate ollices with emp loyees. We have a few such today. But 
we are very reluctant to proceed on the basis of conve rting in depe ndent 
businessmen into corporate employees. 

We think they do better for themselves and for us as independent 
businessmen. 

Mr. Burns. You feel there are circumstances in your industry in 
which exclusive lealy gy arrangeme nts should be permitted, irrespective 
of the effect on competition ¢ 

Mr. Watson. Very ring I feel that it should be permitted as 


pattern of the industry, as it has been in the past. If there ever 
vere an effect of mo} opols on thal, that would be a different story. 
B iT there is no tre nad toward | ‘ i le ssenin 1s of competition. It is quite 
the conti ry. It has increase 1 compet ition in the fiel« 1. 

Mr. Burns. The Federal Trade Commission has estimated that prior 
to their decision prohibiting exclusive dealerships, there were approxi 
mately 1,000 dealers in the « ‘country who speci: alized in selling hearing 
ids. Will you state, in your opinion, approximately how many of 


those dealers had exclusive dealing arrangements with 1 of the 4 o1 
5 largest manufacturers / 

Mr. Warson. I think that the Federal Trade Commission figures 
there are inaccurate. I think that there are nearly 2,000 in the United 
States specializing in hearing aids. And I believe that prior to the 
Federal Trade Commission action, out of those 2,000 that at least 75 
to 80 percent of them were operating under exclusive dealer fran- 


. 
Cnises. 


Mr. Burns. Do you know if any of the other hearing-aid manufa 

urers who have not been subject to Federal Trade Commission action 

till distribute their products under exclusive dealing contracts / 

Mr. Watson. Very definitely. 

Mr. Burns. Can you state approximately what their relevant posi- 
tion is in the market ? 

Mr. Watson. Several of the—well, I have told you that the largest 
firm in the industry has escaped the Federal Trade Commission com- 
pletely with the tightest exclusive dealing arrangements there are by 
simply converting all of their offices into corporate offices and their 
dealers into employees. That is the tragic pattern that the Federal 
Trade Commission is going to force all industry into, if they want 
to chainstoreize all of the small-business men in America. That is 
what will happen. 

Quite apart from that, there are, today, some of the smaller hearing- 
aid manufacturers who were not, shall I say, honored with the Federal 
Trade Commission action, who have been going merrily on, on a very 
tight program of exclusive dealer franchises. 

Mr. Burns. You indicated that when you began in business there 
were 8 or 10 hearing-aid manufacturers and now there are 43. 
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Mr. Watson. That is correct. 

Mr. Burns. Do you think that the increase in number of 1 
turers has now reached the point where it might be more diffic 
new entrant into the market, where all of the present manuf 
ave exclusive dealing contracts, than it was 20 years or so age 

vou began / 

Mr. Watson. I do not believe so, no. I believe that the heat 
ndustry is so dynamic, there are so many developments, so m 
hanges, that there is always room for a new firm to ente! to 
business, if they are prepared to get into it, to establish a good pri 
ct, to have something new and original, either in the way of produ 

promotion or distribution ideas. And the very fact that there 
ive new firms—there are new firms that have been established in the 
iiaist year, In the last 2 vyears—the re are firms which will be established, 
| know, very shortly. There is a constant pattern of 1 ew competitie 
coming into this industry. 

And, as I pointed out, there is a pattern again and again of men 
who cave already been in the industry with another manufacture) 
vetting out and establishing a firm of their own. 

Mr. Burns. What is the situation in the small city or town where 
the percentage of persons who might be prospects for hearing aids ar 
not enough to support more than 1 or 2 dealers—is it not necessary In 
that case, in order that they have a choice of hearing aids, that de alers 
be permitted to have more than 1? 

Mr. Watson. No. no.sir. The answer to that is that in the hearing 
aid industry most of the firms operate in the smaller communities by 
hol ling what the ’ eall periodic hearing-service centers or clinics, if 
you want to call them that, whe ‘reby a field man comes out from the 
office in that area and on regular days each month holds a meeting 
there in which the users come in for any attention or service they 
need; people who are interested in hearing aids come in. So that the 
matter of having a particular local office established in the smatlle: 
communities is not a nec ‘essity or extreme sly import: unt. 

Mr. Burns. As to them: itter of the tee hn: il features of the hearing 
Lids, is 1t not true that some makes of hearing aids may serve better 

particular requirements of a person than other makes? 

Mr. Watson. No. I would say from my own experience—lI think 
you will find some of the information in the book there—that the 
major manufacturers with at least 4 or 5 or 6 different models in their 
line, each one believes that he is equipped to do the best job of fitting 
this type of hearing loss or that type of hearing loss, but that he can 
fit, do the best job with any and every type of hearing loss. 

[In other words, they have a range. My own company has 6 differ 
ent models, with over 1,500 different combinations of tone and power 
and amplification. And several of my competitors have a similar 
range of models and combinations which the y fit. 


Mr. Burns. Are there some companies whose range of products do 
not cover all of the needs that are likely to be encountered by persons 
that are hard of hearing? 

Mr. Watson. There area ~~ whose primary emphasis is, for exam 
ple, on something very cheap, or something very small, or who limit 
and try to direct their shinies in one particular direction, but not 
gener: ally. That is not the pattern. 
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hie to provide a variety of instruments and fittings 

of all types. 

\I I> : \« tilled attent on to the disadvantages which would 
Uris Use the distributor carrying hearing aids of different 
manufacturer If a distributor only carries hearing aids approved 
by e CO af \ nl medicine of the American Medical Associa 
tion. and a eres to the rules on advertising, would not the user of the 
hearing aid be adequately protected ag@ainst those disadvantages ? 

\I \\ SON Phe answer to that is no, because the council o 
| medicine of the \imerican Medical Association recognized 
tbout enrngo the futility of all of their efforts in that direction, 

doned ( ole thing. ‘They have no further program of 
i Kk (| { it econnectio} It was meanineless. They ho longet 
have any proern of acceptance or aproval of hearine aid 

Mr. Burns. There was a bill introduced into the House of Repre 

MIT. es Roosevelt, TL. Re 7096, which provides that 

to interfere with the freedom of choice of any 

purchaser to dea or use any products or services available from any 

Dersal Chiat t prohibition meludes taking or threatening 

to take a retlol retaliation as a result of such person dealing it 
Ol ng the products of anyone of his choice. 

Wheat vour opinion on that bill, as far as vour industry is co! 

\hi \\ PSON Well, fran kly, I think that the administration ora 

that kind, broad as it is, would be pretty difficult im interpre 
tation. in administration I cannot see it in our industry, and T eat 
not ee it noanv othe ndustry. It is too vague. It sounds very 

practical to me 

[ still am no authority \nad this is the first time I have heard it. 


I am on ly fIVINe Vou a kind of preliminaary Opinion from what 
I have heard. 

I have not been familiar with it otherwise. 

Po me, on tl reading that you have Yiveln me there, it sounds 
rather vague and rather difficult to apply to our industry or any other 

dustry. 

Mr. Burns. In view of the statement vou have made that the decree 
has not resulted in the loss of many of your distributors, even though 
they are no longer bound, does that not indicate that perhaps the 
nature of the industry is such that dealers will adhere to a single 
manufacturer without the requirement of an exclusive dealing con 
tract ¢ 

Mr. Watson. Some of them will, for a period of time, but T believe 
that it is vet very much too early to determine what the effect of this 
Federal Trade Commisison action will be on the hearing aid industry. 

I said that up to now it has had comparatively little effeet in our 
own case, but [do not say that it will not have a serious and harmful 
effect in the future, not only on us, but on others in the industry. 

Mr. Burns. You have indicated the reasons why customers are 
benefitted by the exclusive dealing arrangements, or adhering to a 
single manufacturer, 

Can you indicate how competition among the manufacturers them- 
selves will be harmed by prohibiting exclusive dealer arrangements ? 

Mr. Watson. Very definitely. I think there is a great question, 
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There are many aspects of that situation that the thinking aealel 


I 


recognize and think about. 
Mir. Burns. That is all I have. 
Phe Craraman. There is nothing more now. 
We will recess, then, until 10:30 in the morning. 
Mr. Watson. Thank you, Senator. 
The Cnairman. We are now in recess until 10:30 o'clock tomorrow, 
Whereupon, at 3:30 p. m., the subcommittee recessed, to recon- 
vene at J acme, Friday, August 26, 1955.) 
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FRIDAY, AUGUST 26, 1955 


UNITED STATES SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. ¢ 
Che subcommittee met, pursuant to recess, at 10:35 a. m.. in room 
24. Senate Office Building, msenatol Harley M. Kilgore (chairmai 
residing. 
Present: Senator Kilgore. 
\lso present: Joseph W. Burns, chief counsel; Martin Segal, eco 
consultant: and Jos ph L. See ley, assistant counsel. 
The CHarrmMan. The committee will come to order. 
Che first witness is Mr. (yeorge LI. KF rates, Washington representa 
of the National Association of Retail Drugeists 
dou can either put your complete statement 1 the reeord, read it, o 


ton it, as vou desire, 


STATEMENT OF GEORGE H. FRATES, WASHINGTON REPRESENTA- 
TIVE, NATIONAL ASSOCIATION OF RETAIL DRUGGISTS, WASH- 
INGTON, D. C 


Mr. Frares. Mr. Chairman, I will h hhieht some of my statement. 
that is desirable. 

Phe CHarrman. It will probably be just as good if you go ahead and 
oint out the important parts of it. It will help us more in advanet 
Chen we can pul your complete statement in the record follow} Y that 

Mr. Frares. Very well, sir. 

My hia is George HL, Frat j [ am the Washington repre tative 
f the National Association of Retail Dru: Mists, an organiZation col 


sed of 36,000 small independent retail pharmacists practicing then 
yfession In every State of the Union and the District of Columbia 
These thousands of ret uilet own al ad operate their own association 

Our office is at 1165 National Pre Building. Dr. John W. Dar 
) ivel administrat ve supervisor. HH IS venel il mat ager and execu 

Ve secretary of the National Association of Retail Dru 
he ulquarters at 205 West Wacker Drive. Chi ago, Ill. 

We are primarily concerned, Senator, with this committee hearn 

ismuch as we pre umed that it will 
on-Patman Act and fair trade. 

It may be said in passing that the National Association of 
Drugoists spearheaded the Robinson-Patman Act some 19 yeal wo, 
and fair trade was eivel rth within the ranks of the retail drugg 
of the country. 
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ror) 


encompass the field of the Robn 





ry 0 \ r LAW 
owledge it the Attorney General's Committes 
nd Judge Barnes has appeared before several 
( oO} ota r clirectly for the repeal of fan 


il wo iil 14 “Food for the eCONOM 

PpoOsillo to Ont pra of the \ttornes Creneral’ 

ek to eliminate not only the Federal 
© to emasculate the Robinson-Patman Act. 

eme Court decision in the Standard Oil Co. case, 

faith’ has been made an issue. In other words, one may diserim 

n price, if he does it in good faith. 


( 
] 
| 


\ vel to know of anyone who can write a piece of legislatio 
ne what “wood faith? is, and what it means le@isla 
i ( | ( place that came in, do you know where 
\I ry Where? 
| (‘11 \ Wher yas pl yperly defined. ‘That was in the 
“ { \} L. } i the Golden Rule. 
\I \\ ld do well to elim ate many of the statutes o1 
dado the Ten Commandment 
Llowe ¢ ll repeat by saying we do not know of any one who 
! ( Tt "rood ta th” legislatively. In order to do that, 
em ) ie that the « Mpetitor would have to see the book 
n order to leg lly I will repeat, legally, for the 
Iphasl know hether he was meeting that competitive 
‘ ML | 


Nine ( yeal wo The National A oclation of Retail Druge@ists 
etermined that the Sherman Act and the Clayton Act would not 
fice ofar as price discrimination was concerned and its effect on 


! 
{ 
Phe CHarrMan. May Lsay to you, that it has been approximately 65 


eal ee | Sherman Act was enacted, and a long time since the 
("| ton Act and also nee the Robinson-Patman amendment to the 
Clayton Act. And im that interval we have had two major wars and 


ettv serious operation in Korea. 


\ iL Ee ilt of that, there has been a lot of change Wn economile cond 


O this country. And there have been some Supreme Court dee 
Pha \ttorney (reneral recoen zed that when he appointed that 


Zed 11 when ii de ided to go into the question of 
onopoly and antitrust legislation, to see if that legislation fitted the 


present condit n the United States, because the original theory 
ited 1 Sherman Act has been the source of ereat prosperily 
country and of Tree competitive enterprise. 

Our purpose n these hearma’s is to get every side of the picture 

e& po lv ca d then see if amendments are necessary, or what is 
ary, a al tha present that to the Senate. 

| ted to explain to vou that that is the reason we are inviting 

4 ‘ Of busine that care to come in, to tell us about how 

ow allect them, in the ] oht of the various court decisions 


he oO, the inged econoniwe picture, 


Nin | R res The Rob ] 1 Patman Act followed that OMe line of 


Y that you have J Lexpre ed, Senator. 





4 


Mii 


M 


tl 


\I 


\I 











O 
hye 
bh 
: 
A gre 
! 
Heatis 
~ } ~~ 
Amol! 
| - a 
i. OG 


niti¢ Phat h always been the method 
Ihe ail : ee e who are using that method d 
( business wl er big or s! We have no quart 
Vt it our people to expand and becorne 2 
’ e Wal l ot thet to pla by thie mie’ S 
Dep e f J bee opposition to the Miller-7 
effectuate that the act is inconsistent witl ! 
\ \ the basic philosoph € the Shs 
nt and as amended from time to time to extend its 
na ch { yr eC mic conditions of our free enter 
1 ! ippre he formation and growtl f t1 
‘ rain trade or commerce among the several States 
e aim and purpose of the antitrust laws to foster an 
1M l Is not also a fact that it rile » | ‘ 
endeavor tl ere be active and effective compe | 
clud hit v mthod of prrer ce in Ven fle 
( ( competitors or their effectiveness is ce rary ) 
ee flow of ce petition, and, therefore S inimical to 
Shh n A¢ 
eeenterpri economy It is based on the 
( f fu Vigorous competition is the best means of 
‘ being of the American people Nonetheless, under 
CO ¢ a l e other f s of freedom, | evel 
na imited m nel 
i free ci\ i has nsisted in te ering. in the 
vy of the individual to do as he pleases This applies 
pete If by “free” is meant “unbridled,” there is no 
ee « etition in our society The American people would not 
mip No businessman is allowed to compete e1 ely 
imited by what the publie considers fair for all 
Ox ‘ of th principle was the passage by 
( \ in ISHO On the face of it, the Shermat Act re 


ed as harmful to the public interest But in a 


sat led and preserved competition. For it outlawed those 
‘ I s ming v ot businessmen who undertook to destroy 
i thus 1 bolish competition altogether 
\ ‘ gress has ICCeESSIVETY enacted othe men res 
ot oclal competition regarded as unfair or monopo 
her e the Clayton Act, the Federal Trade Commission Act, 
! ( et Act, the Securities and Exchange Act, and the 
hy ide laws of the 45 States is also to eurb unfair 
te fair competitio They restrain ruthless, com 
r wil destroys competition by using superior dollar power 
tt mpetit The fair-trade laws curb the unserupu 
e retail of the mind to use trick prices and price 
mer without benefit to her pocketbook 

ided he repeal of the Miller-Tydings Act a 1 the 
en or deliberatel disregarded the effect of the price 
er the Supreme Court decision which partially invali 
he State fa (le acts. Congress and business alike 
quotes will illustrate the significance of the problem 
| ind co dey Immediately after Macy's 
ummer of 1951), Mr. Fred Lazarus, Jr., president 
res, Inc., is quoted by Retailing Daily, June 7, 1951, 
i i WAS a re of the past decades and 

. : ne tit ructive kind of 1 reh 
ll re ( vho perform a il se t 
hie ery me handise being used us loss 

! rers who ultimate ost their marl 

l he public knows that no store can st 

ele ‘ ‘ it bsi es these 
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telephor ind other publie service rates These are well-established | 
le res t \\ h no one would now wish to abrogate 
small busine today is fighting for its very « stence Almost daily we he 
yservice given to iil business when it is said that “the small-business man is 
t Kbone of I ( try.” 
If tinane vy entrenched power is to be the me: g stick between succes 
f ure in the free enterprise svstem, then the small man who harbors a desire 
ke | v1 hour economy, support his dependents, and pay taxes, ha 
} } vfore he sturt 
In October 1952 the National Association of Retail Druggists arranged a meet 
th General Eisenhower in New York during which conference representa- 
f i disc ed the antitrust laws with the President to he 
la d m for an expression of opinion in writing 
On October 16, 1952, the general replied as follows: 
Orrick or Dwienr D. Ersennowrr, 
COMMODORE LIoTEI | 
New York, N. ¥.. October 16, 1952 ' 
At my conference tod With you and representatives of other nation 
ons of Aime un industry and business, you asked for my views con 


cerning the protection of business from monopoly, and particularly concerning 


provisions of our antitrust laws against unfair and discriminatory pricing 
etices that are destructive of competition and free enterprise. 

I am opposed to Innecessary governmental restriction and regulation of 

fe enterprise I favor with equal vigor the maintenance and effective 

enforcement of the necessary basic safeguards to free American enterpris« 

These are provided in our antitrust laws and in those laws supporting fair 


competitive pricing practices. I shall oppose any legislation which will weaken 


American business cannot prosper and contribute in growing measure to our 
national well-being unless the opportunity to engage in business and to provide 
consumers with new and better products and services is vigilantly preserved 


ir laws against unfair and destructive pricing practices as well as other pra: 
{ eading to monopoly must be fearlessly, impartially, and energetically 
! ed and e1 reed 
for such necessary rules of fair play because they preserve and strengthen 
d fair competition, as opposed to monopolies which mean the end of 
( petition Iam for a realistic enforcement of them which they have not had 
er th past *() x irs 
Sj erely 
(Signed) Dwitanr D. Ersennow! 
A ¢SWERING THE BROW lL. COMMITTEE ATTACK ON THE ROBINSON-PATMAN LAW 
We now quote from an article by Senator Estes Kefauver, published in the 
Nationa Association of Retail Druggists Journal, January 17, 1955, issue 
In pa ng the Robinson-Patman Act it was the hope of Congress that the 
discrimination practices would be brought to an end. But the high hopes 
of yesterday are the disappointments of today As a result of recent decisions 
| he Supreme Court and the Federal Trade Commission, the teeth of the 
Rol on-Patman Act have been drawn 
This is not a situation which small retailers can afford to view with com | 
placene It should by now be abundantly clear that the days of the postwar | 
boom are ( ny fields the hunt for customers has begun in dead earnest 
Ihe mecinl deal, the dden concession, the secret discount are again making } 
their appearance, plas g the small-business men who wish to compete on 
the ba of efficiency and service. Even if the fair trade laws survive in the 
drug industry the attacks which are crippling them in other industries, granting 
‘ rimination ll give to the big buyers a wide profit margin which 
( 1 dozer ! to attack their smaller, independent competitors 
\ ' 1 ‘ ‘ ‘ 4 ‘ tS 
Senator Ke er and Representative Wright Patman have been lending their 
talent ne nd ability over many years in campaigning to protect the 
terests of s1 lb versus monopoly in our national economy S. 11, by 
Sanator Kefauver 1 ored by 29 Senators (Barrett, Beall, Chavez, Dirkser 


I Kuchel, I right, Green, Hennings, Hill, Holland, Humphrey, Jx¢ 
Kilgore, Lat I n, Long, Magnuson, Mansfield, McClellan, MeNamar 








competit 


The Robinson-Patman Act prohibition against discriminati 








in ULV injure Competition was directed at the continual an 
tinting of a discriminatory low price, month in month out, year in 
one or more big buyers th is not theoretical. Those of us who we 
| Congress in 1933, 1934, 1935, and 1936 must surely remember that the 
i coercive power always had continually and persistently the low 
e seller and the great mass of independents everywhere had a | 
the seller for the same goods. As Judge Utterback said to the 
In nearly every case mass buyers receive s ir discriminations from ¢ 
ers of he s e product 
And as he said further, ‘If this proviso were construed to y. 
of a competing offer as an absolute bar to liability for dise1 
dl fv the act entirely at the ery inception of its enf erie 
emental that if a single avenue of price discrimination which I 
res Competition is nonetheless made legal, all discriminations wil 
vy and we will be rt ht bac vhere we were before the Robinson-Pa 
passed Lhe favored buve Ww have a low price and indepen 
a Lie W ha i highe price i he stuart of eu netior mn ¢ 
y of opportunity will have shed rh tter f crea 
( v independent manufacturer distributor. nh every ore 
rict of every Congressmat 
hhe opinions delivered by Mr. Justice McReynolds in two unanimo 
{f the Supreme Court, ser to demonstrate, specifically and clea 
ed | nad dispute that the purpose of the Sherman Act of 1S90 was 
ey f opportunity to compete Thus, in Ramsay Co. v. B Pe 
0 | Ss Ol] 1? (19283)). Mr. Justice MeReynolds stated 
The fundamental purpose of the Sherman Act was to secure eq 
| nit nd protect the | against evils ‘ ! 
cle of competition through onopolies and con ition 
ie 
LOBINSON-PA AN At S A \ 
Stephe J s} n, a rier meme f the Fede ade ¢ 
OX] on the antitrust laws, stated 
\ctually, the Robinson-Patman Act is the direct product of year 
ence nel e Sherman and Clayton Acts The Sherman Act of 
ed ( f the common law rule against resti t « trace 
t pon the prohibition of conspiracy and the prevention oft 
\ the dominant purpose was the maintenance of the com] 


trade 
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es of private pricemaking destructive to the maintenance 
re 
{ SOK i conflict betwee! the two pieces of legislation 
differences the thing that is aimed at in the Robinson-latman 
e differences and price discrimination—the: actual phra 
l but Y Bt m ie of function, the whole matter 
The bead is drawn upon a substantial injury to competitior 
! i’rice differences in themselves are neither good not 
fu It is only when price differences occur unde} 
! t, When they thwart the regulatory processes 
run into troub hen they become price discrimina- 
ine Other p oducts, the nationally adverti 
ebrand, p ents another industrial fact « 
t lere OLte i Tile t seri i ail ‘Tell iii 
ptaby vy achieved through nati 
n spite of what any laboratory test wi 
that the unlabeled or house brand ts iething inferior 
( it is that the buying | l aoes not treat 
‘ l; and a price differential has been recognized in 
the courts—as a condition essential to the surviva 
e of S. 11 by Senator Estes Kefauver, and cospon 
Hl. R. 11 by Representative Wright Patman—the 
Lie bills to restore the Robinson-Patman i 
( ! nt 
1 renflirm 1 public policy and the purpose of 
2 \ restraints and monopolies, Commonly 
} il ( ( hil Is ) }) ( ( ll nea 
( ind ¢ ration and enforcement 
R . at n Antiprice Discri tion Act 
ff l The purp f 
O ‘ ~4 10) Ss LO e¢ l a ilitv of 
CO et ade or business and to preserve m- 
( cdestroye hd to } mint it to 
GroRGE H. FRATES 
WW } ton Represe ative 
\ ‘fy , { iation o Ret Ip 0 ie 
; . ] t 
( ( ra believe under the operation 
\ chat the tall drugeist in operat 
] 4 
l 
} : I ed sa chance to buy rioht And 
rel { { out u er the counte} 
\ e] Vy succest Thal ve it have on cha (res 
( j vO Oo 1 \ FOYVOU ] rT = Bt ind 
l OCLUCceC by Ssenatol r with YY co 
T |} | oe aie ne 1] ; ‘ 
l Bien Ae an identical bill by Representative 
read the concluding ufement in our briet 4 
y 7 
R. 11 re national public poliev and the pur 
i I 
] ‘ 1 cae ot 4 ] 
! ie | 1g awtui restraints and mo- 
: . . . 
\ J } 1 2) < \i é which, mone oth - 
} a nations: to aid in intelligent. fair. and 
U { i ¢ Lol ] t hereol und to sti no hen 
» 4 } 
.1 ] nation \ t. and the protection 
( ( qaent busines Phe purpose of the 1t1- 
( ting price d minations 1s to secure equality 














f opportunity of all persons to compete in trade or b zr 


preserve competition where it exists, to restore it where 10 Is ce <1} er 
id to permit it to spring up in new fields. 
The CHairman. Suppose Mr. Dixon makes his statement, and thet 
ve will ask questions of either or both of vou. to bring out vy 


Is that all right with vou ? 
Mr. Frarres. Yes, sir. 
The Cuairmman. Allright. Mr. Dixon. go ahea 


STATEMENT OF WILLIAM J. DIXON, SECRETARY-MANAGER, WEST 
VIRGINIA STATE PHARMACEUTICAL ASSOCIATION, OAK HILL, 
W. VA. 


Mir. Dixon. Mr. Chairman, mv statement ither brief. and J 
» The po t. sand \\ t | VOuUr perl --!1Q) | \ 1] ust rend De 


Nt rety 
Mer. Chairman and members of t! = t 


{ Lr’é mores to e “ab tO suboit stat t to! — 
\ trust S ommitee pertaining to ft] Clavte ind KR 
in A Che o1 ! uf scriping herete ibmit 
‘ lig { t 
bove-nimed acts. 
Many of » indepen druge West Viren 
| 
ess today because of rovisi t] Re 
Patmat \cts They have ope rec dei Cre I fee| 
ld Fa l} bt Cos thy oT | no i 
i } S or pl ( wmser. ? t 
Phe Robinson-Pat n Act ( ( 19 { ect ( a 
] ed | of « 0 | 1 } bu 1 I 
oO i¢ rood frit eet oO j mipel(ition ) 0 
is been interpreted by the Supreme Court of the 1 d-> 
January 8, 1951. In its 5-3 decision, the Supreme 
{ Oo od ti h meet ne ot compet ti ah olut ( 4 
i. charge of violation of 1 prohibition against ( 
\ l Oil Co. v. Fed l Trade ¢ ( LO | » | 
| - ist mS evict ced L weakness in the Robins« } Patn } A 
» ( h S We viking s ] I heel ed 1 as b Pn Tel ed t] 
Lise itions hay b t o nlace mia f 
s to remain the most portant part of our ! 
West Virginia as well as in other States, it will b ecessa ( 
vdditio il. aflirmat leg S ( oO effe vel rl oO 
( Oo nal itent of Congress il the time of passage wf R } 
Patman Act. May we restate that the Robinson-Patmai Act 
enacted “to restore, so far as possible, equality of opport 
ented t 1 ; L’} 
We feel that S. 11 introduced during the 84th Congress part 


provides the affirmative legislation needed to strengthen the Rol 
“On Patn ih} Act. Thi bill intends to put } limit oO}! the vood 9 


} : ‘ l l 


ense wl en tne effects ot qisertl ha QO} cre pevond the cle et 


iat 
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seriousness This degree of seriousness is at the point where, as is 
tated in S. 11. “The etfect of the discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of com- 
merce.” ‘The addition of such limits to subsection 2 (b) of the Robin- 


on-Patman Act would give insurance to the thousands of small busi- 
nesses that make up a major portion of our Nation’s economy. 

We feel that the facts and history of the Robinson-Patman <Act 

lave proved beyond doubt that the provisions of the act have done 
much toward the advancement of our American way of life and 
effectuating our national antitrust policy, insuring the American 
people of their freedom to engage in trade or business. But we, also, 
feel that any strengthening of our antitrust laws will be to the advan- 
tage of the majority of the people in the United States. 
Respectfully submitted, William J. Dixon, representing: West 
Virginia State Pharmaceutical Association; Southern West Virginia 
Pharmacists Association; Kanawha Valley Association of Pharma- 
ists: Southern Appalachian Pharmaceutic ‘al Association ; Ohio-Mar- 
shall Pharmaceutical Association; New River Pharmaceutical Asso- 
ciation; Marion County Pharmaceutical Association; and Harrison 
County Pharmaceutical Association. 

The Crairman. There is a question that I would like to ask you, 
because it might affect your business, as it does others—what do you 
think of the question of tie-in sales; in other words, in order to buy 
one product, you have to buy certain others, where you have not the 
rioht. af celectian 

Mr. Dixon. It really is not fair to the purchaser, but they use it. 
I know why they use it. It is to push products that are not moving 
and to try to create a demand for them. 

The CuarrmMan. For instance, to get out of the drug business, in the 
retail gasoline dealer business, they have to stock certain tires and 
certain batteries, and other items, and have to sell certain quotas of 
them in order to be able to buy the gasoline of their choice. 

Mr. Dixon. To retain their franchise. 

The CrnairMan. Yes. 

Mr. Dixon. That is correct. 

The Crairman. Do you not think that is just as bad as diserimina- 
tory discounts, except it is in another direction ? 

Mr. Dixon. Well, truthfully I had not thought about it; that is, in 
that light. I believe that it is almost as bad—perhaps not as bad. 
That is the way manufacturers or dealers have of trying to create a 
public demand. I do not think that is creating a monopoly. 

The Cuairman. I am wondering if it is not fair trading practice. 

Mr. Dixon. I do not think that I could answer. I think that I 
would have to have a little time to think it over, to go into it a little 
more than from what I see right on the surface. 

The Cuatmman. All right. Are there any questions, Mr. Burns? 

Mr. Burns. In studying the Robinson-Patman Act, the Senate com- 
mittee has the difficult problem of considering all areas of the economy. 
The a = retail druggists might be quite different from that 
encountered by other areas which the law affects. For example, the 
retail dru eae probably deal to a large extent with trademarked 
ticles and sell on the basis of trademarks. We have other areas 
where the law alffects manufacturers who buy raw materials from 
other manufacturers and assemble and sell them to retailers. 


} 











STUDY OF THE ANTITRUST LAWS 1137 


ur questiol Ss are designed to try to find out to what extent the why 
eral application affects your partic ular industry in order to cet 

ne whether it is desirable to have laws which take care of parti ahi 
ations, rather than a general law which 


1 


causes complexities in 
ns with varving considerations in 


I 


trying to reach so many situati 
olved. 

Phe oy son-Patman Act speaks about “injury % eo 
| would like to ask Mr. Frates, *Do you interpret this phrase as mean- 
@ injury to 5 ie extent of competition in the partic i uv market, or 
you interpret i as meaning myury to a competitor g 
Mr. Frares. I interpret it as meaning competition with the whole 
ecOnOMy 5 because, Mr. Burns, first you have the Sherman Act and the 
Clayton Act, which these people you speak of must conform with. 
Is that correct f 

Phat is, those manufacturers to whom you address your 

ist comply; is that not correct? 

Mr. Burns. That is correct. 

Mir. Frares. The Robinson-Patman 


question 


Act was enacted in order to act 
icatchall for those who perhi ips did not comply under the Sherman 
Clayton Acts, mns0n ir as price discrimination is concerned, 

\s Lsaid before, » Robinson-Patman Act only says one price to all, 
ality, quantity, ea cost of doing business being considered: whether 
it affects a particular comapetiei in a giveh area, or whether it 

Tects many nationwide. That is the law. 

Mr. Burns. The question to be determined is whether the law as 

rpreted is wise. May there not be situations where price-cutting 

ill stimulate compelition W ith benefits to the consumer, although it 
| or may inflict injury to individual competitors ¢ 
Mr. IF RATES. If the theory ot government and the theory of the 

titrust laws as | interpret them means that these laws were enacted 

by Congress in order to protect an individual, then I would say “* Yes.” 

An individual colMmpetitor Is pul out of business by the overwhelm 

go financial streneth of a manutacturer. If that is correct, then 
ertainly he ought to be protected, even though there would be 10 or 

0 or 100 of them. In other words, you have one law that goes across 

board. It does not say, Pay will take care of California, with 
1e ee atman Act”: but, “We will not take care of West 

Virginia with i 

The courts ‘es ave so interpre for if my memory serves me correctly, 
that the injury to individuals can be just as hurtful as toa collective 

umber of independents. You kine your Standard Oil Ce 
iflirm that. 

What did Standard Oil Co. do, according to the court reeord ? 
Chey cut the price to meet competition in “good faith,” but did not 
cut the price to all of their accounts in that trading area. Why? We 

innot get that through our heads as to why they would cut the price 
to their own service stations and not cut the pl ice to all of them in that 
rading area. That is discrimination in our books 

Mr. Burns. You understand that the Sherman Act require 1e 
manufacturers, for example, to restrain from any agreements 
vould limit competition, The philosophy being that vigorous 
tition, inelue ling the lowering of prices, benefits the 
vou agree with that statement ¢ 


‘ase To 


COT) 
Te COSI! eT. Do 
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Mr. Frares. I wv iwree with it up to this point, Mr. Burns: You 


“leader” prices / 
Mr. Frares. All right. Ll only use the Standard Oil Co. as exhibit 
Lin this thine. It could be any other manutacturer. 
They do not get together over a luncheon table and say, “Let us 
e the price of onsoline tomorrow.” 
Phe leader hikes it, and everybody else follows. 
It is happening right now in our economy, so far as the Govern 
tisconcerned. What happened during the last war? ILow come 
a ror a give product were identical ¢ No collusion. It just SO 
ppened that the leader said, “This is my price.” The other fellows 


Mr. Burns. We are now talking about the reductions of prices. 
What vou just id is probably true, so far as raising prices is con 
| the Sherman Act may or nay not reach some of those 

ons, but the Sherman Act philosophy is that if there are no 

estrarbts, and there are enough compet tors in the market so that 

one 1S interested n obtaining business, he will strive to get more 

ess by lowering his price, or if the nature of the product permits, 
makine a better product. 

Should that same nhilosop! V apply ‘ut the retail level should they 


cpected to compete by lowering prices and benefiting the consume) 


\ir Ip \TES. S|uUre: iti olute ly *tne ower the price the more volun t 


‘) et 

Mir. Burns. In trving to arrive at that point, has it not been the 
}>! et) e to shop irround and try to vel the best price vou ean in order 
iil OU CAN Pass oO} the lower price to your customer / 


Mr. Frares. That is human nature, as I understand it. 
\Lr. 131 RNS. ‘J 1 GQueSTION is. Llow can that be done so as to maintain 


ompetition and eive the public the benefit of the lower price without 
ne an untair d rimination ? 
Mr. Frares. By puttine competition where it absolutely belongs: 
that is. at the manufacturers’ level. And in the drug industry I am | 
re to say that there is plenty of tough, hard-core competition be- { 
pharmaceutical manufacturers. If manufacturer A puts 
‘ » ft thy | e overprices it, he is out of the market, 
‘e t behoe i} Ol lly advertised produet to get that price 
( is low a eca po bly a | it. 
| tne a r Oi t. nowever, tnere are people who distribute his 
roroocture And t ertain cheapness that | do hot think the 
Oy : 
Myr Bi RNS. Sup} Liat a seller lowers his price in vood faith 
eet an equally low price of a competitor; should that, in your 
opinion, be a complete defense against the charge of price diserimina- 


Mir. Frates. No, . That is the good-faith areument. We do not 


| il} ‘peat, Llow are you croine to meet the legally low price of a 
onipetitor ubhles vO ee his books? 
lle y do vou know what his cost of doing business is ? 
Nir. Br RN s. Does it make a difference whether the product is being 
only the local area by ohne company ata lower price and there 
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L. national company with a hioher price that wants te 
ib area and meet the price, the lower price j t] auf conn | ty ? 
Would you say that they should be permitted to meet the lower pri 
that COMMUNITY while retaining the ohner pl e 


communities ¢ 


Mr. Frares. No, sir. One law for everyone. 

Mr. Burns. How would competition be harmed ? 

Mir. Fraves. Like the A. & P. ease. Why permit the A, & P. te 
wer the price In West Virginia and hike the price 1 New Yor 
Where does the public come otf in that deal ? 

Mr. Burns. How is competition harmed if the national produce 


eets the compet tion of the lower priced compet tor in the particu 


reg ? 
Mr. ir rES. Because, if ne goes nto West \ ro a and lowers Thre 
rice below the cost of do ne business 
Mr. Burns. Eliminate that. We assume that it is in good faith 
Mir. Fraves. If vou say it is in good faith, then. Mr. Burns. I would 
e te have you explain to me what eood faith means. | oO oct Trait 


»be used in only one territory and not in another ¢ 


Vine. [SURNS., That Ss not the question of wood fs th. (rood ta 


re c lowe his price ; he is 1th fact meeting a lo ver price, rathe 
USING 1 as an excuse, 
e Crainman. Do we not get to this, that if he lowers |] price 
] » } l 41 - ] 
own aren under t ie good fuith theory, so that he 1s wit! I 
I | transportati and pa Kio} o, he is not ‘ ; ! mney. hye 
| iy 5 
fH} makINeG money, then he should lower every place else oO meet 


il f he ean still make money at that price. 
Mir. Fravres. That is al 


state, then that same yardstick hould hold for a price redu 
huanyv ot restate 
| CHammMan. As you sav, and as I agree, and as Mr. Burns has 
nented, there are so many facets of business to be approached by 
Federal nl ide Commiissio1 and the Antitrust Di On ! the 
ulies, particularly the Federal Trade Commission, as to what is fain 
cle 
We had. at one time. as Mr. Dixon well ki . ul bilizatio 
. illed the Gutlev u\et Under that they ha 1 rathe Lie 
tup. ‘Lhev set up the ( oal Division in the Interior Department, 1 
x the ceiling pl ce on coal, but to fix the minimum price wh 
based on the cost at the mine and the railroad cost. 
' 13 7 hii le sure that it worked fairly, bee tuse t] operat 
} ere interested in competition by lowerine prices, they had com 
es from every tield wl worked in Washington w the Coal Cor 
mer to mal sure that the mines we Ly uv Y r| ti 
ost standard 
An illustration of that turned up in 1941 One ma wed 
Wit roout Thve < of ( il l Presto ( nty LI vc 
orked out a very low cost. Ile contracted t ( ml and let them p 
opher hi les all over he mountain. He was able te » coal fro 
a. i ton, and make money o1 { Ile o ! market 1 
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Of course, along came the war, and they used that figure as the 
basis for fixing the ceiling price on coal. They allowed a certain 


irkup above that, bused on the labor costs. 
(of course. he cot murdered because he had gotten around the law 


by a pretty shady practice. ‘There were no safeguards as to the men’s 
ves or anything like that. Leall them gopher holes in the mountain. 


Ile just could not get anybody to mine his coal after that. And his 
mountain of coal was just useless. 

Those committees did perform a very fine function in disclosing to 
the governmental agencies the facts. I wonder if there should not be 
ominittees to work in an advisory capac ity, as they did, only with the 


Federal Trade Commission. The Federal Trade Conunission, if the Vv 
find something, ( ould voto the « ‘ommittee al rc say, - “W e waht to know 
bout this; you get us _ of the information you can.” 

Mr. Frares. We are in contact, Senator, with the Federal Trade 


Commission quite ase ‘ntly with problems that arise on the basis 
of what you have just illustrated. 

The Ciaran. Those committees would have to represent the 

rious segments, incidentally, also. They would have to be commit- 
tees for the manufacturers, and committees for the retailers. 

Mr. Frares. We have what is known down there as fair trade 
practice rules, Where they call in a certain segment of industry and 
they sit around the table and Say, - ‘Let us set up some rules. self- 
policing rules. for your industry. If you get off the reservation, you 

ill vet hurt.” 

The Cramman. For instance, one mine belonged to the Winding 
{ rulf Associat lOn. ‘| hey should have belonged tO the New River Asso- 
iation. The mining costs inthe Winding Gulf Association field were 
lower than in the New River Association. 

They finally had a terrific fight, but the committee straightened them 
out, and they moved over where they belonged and got the correct 
floor price, 

It did straighten out the coal industry. Is that not right? 

Mr. Dixon. That is cee 

The CHairMan. H saved j It could have become a gigantic fuel 
mol opol) or could have oper: a until it went broke. 

Mr. Frares. We could make reference to some incidents that hap- 
pened 2 years ago, when the Supreme Court held that the nonsigner 
clause in the Fair Trade Act was invalid. During the interim, be- 
_ en the Court’s decision and the enactment of the McGuire Enabling 

air Trade Act, Macv’s of New York started a price war. Within 
ie Ma they controlled 58 percent of the Mixmaster business. Mix- 
master is made by the Sunbeam Corp. That was 58 percent of the 
business in their trading area that they controlled. 

[f that was not indiscriminate, avaricious price cutting, caleulated 
for only one objective, namely, to destroy competition, then we would 
like to see something that could be more clearly detined. 

The Cnairman. Was Mixmaster giving them a lower price ? 

Mr. Fraves. No: they slashed the price on a number of other items, 
I cite Mixmaster as one. 

I will give vou a nother example, Bayer Aspirin. They were selling 
hem in hunclreds, , bottles for 10 cents. The Bayer people cannot 
produce the bottle “a the Jabel and product for that. 

Is that the kind of economy that the people want? 











STUDY OF THE ANTITRUST LAWS 1 y4] 


Otherwise, as T see it-——this is only my limited view—you are walk 
rioht Into soe Sli. Decause who can Duy cheaper Chlathh ANYVUOCY 
the face of the wlobe, if it isnot Unele Sam / lL do not like the ide 


‘ 


of leaning on Uncle Sam for eve vthing. 

The CHatmMan. | have to work on the bud 
ot found that he does. 

Mr. Frares. By and large in the drug industry we can show where 
‘ean buy cheaper. What bothers me Is this socetalisth thine. very 
Ody Is leanine on Government for help. Let them vet out and help 
hemselves, other things being equal. 

you give parity to the farmer. You subsidize the turplane indus 

Labor does not come and ask vou what their price per hout 
voing to be. They just take it. Who gets caught in all of this hurtful 
onomy? It is the small, independent businessman, who is necessary 
the scheme of things. 

And in the same breath we want our people to grow big, but wi 
int them to p lay by the same set of rules. 

Mir. Burns. Well, are not the Robinson-Patman and McGuire Act 

nstance where the Government does trv to help small business ¢ 

Mr. Frarres. Yes: positively so, 

\Ir. Dixon. Yes. 

Mir. Burns. Let us take a different product, to test out this problem 
1f cood-faith defense in meeting lower prices. Fake a bulk produ ts 

distinguished from a trademarked product, where you can bury 
rom any number of aaa and it is a question of price. If on 

inufacturer either directly or through his wholesale outlet lowers 

e price on that below what the standard price has been im one CIty, 
ould not his competitors be permitted to meet his price 1n that CIty 
ithout lowering their prices throughout the country ¢ 

Mir. Frares. No. 

\ir. Burns. You do not think so / 

Mr. Frarres. No, because then you make fish of one and fowl of the 
ther. These are national laws that we are talking about. They apply 

to every State inthe Union. Why diiferentiate in favor of a particu 
manufacturer ? 

Phe other manufacturer should drop his price to meet that competi 
on, but nationwide. 

Mr. Burns. That is what he wants todo. Why should the Gover 
ent as a matter of policy require him to lower his nationwide price 
when it is only in this particular area that he has to meet th 
petition 4 Why should he not be permitted to meet it where he tind 
t? Isthat not the essence of competition ¢ 

Mr. Frares. No, not altogether. If vou are vroing to permit hi 
O meel a price in one section of the country and not in the other, let 

n hop all over the reservation meeting prices as he sees fit, the 

thal compe nsation or what help are vou elVINe to the man who is lo 


IS CoM 


ted in an area where that kind of competition does not go on‘ 

Fon example, ] imagine ft hat the motor industry has about the sam« 
rice nationwide, with all of the advertising you can see on the T\ 
md in the hewspapers. You Can make a deal here ubout equally 
ellas vou could in California right now. 

The Cramrman. Is the same price nationwide, plus transportat 

Mr. Frares. Lam talking about the bareain prices at the retail level, 
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Phe Camo \t the factory. 

Mr. Frar \t the factory, that is understood. 

Phe Crain lt standard price. 

Mir. Irares, A perhaps if you go there vou can save a hundred 


} k t e Lol on-Patmag Act. quality, quantity, and 


| ow busine It is all wrapped up in any price structure, 
NI 1) KON (retting bael to t}) s case of a localitv. does not Thre 
It ) sO) Patmiat Let pro cle tliat nh mianutacturer can meet that 


petitro Y it one in good faith 4 And of course, the original 

tent of the Robinson-Patman Act, as I ean understand it—I am not 

orney, but nterpretation of it is that this maufacturer could 

eet that competit n, so long’ as ie did it In good faith and did not 

ycrente a monopoly. I think that the Robinson Patman \ct 
ecent | ‘ ‘ make those prov lOns. 


Mr: Drxon,. If ] ot mistaken. after the Standard Oil ease. thi 


5 me Cor it ) n that case said that a manufacturer cou 
q minate in wood faith, and that it was a bona fide defense 
~ vould t the burden of proof on manufacturers to pro 
| rood. fs {th. provid ne it went bye vond the =eLPLO 
ik | oe to create a monopoly. 
Mir. Burns No:ras T understand, as a re sult of the lowered price ol 
a lowe he the price, there was a lesse Wne of 
etition, thet ould have no defense, even though he was 
eeting the lower price of the competitor. 
\I Dixo? Yes, the case where it went to the court, it would be 


to him to prove that he did it in good faith, and not to less 


Mir. Burns. 1 S. 11 the question of good faith would be | 
i, 1b there ( ( OW ny lessening of competition 
Mr. D 
\[ UR s re! t ey Tho o}) | » O) petitol hea lowe} | 
a defense, whereas under the interpretat 
mie | { test whether there actually Was a lowe) 
e hh Tn | to meet, rather than just an assumption. 
} { toh S72 4 nufacturer come ind 1) 
LOUK V ' petitor was offering a le wer pr ‘es ane that 
| Lisee ( ( 
1] {) V4 dence to rove that t] rt really Wis i low 1)? eC. 
Le lowe PrICE he would be likely to lose 
Mir. Ir Phin ( ct Phat was the Supreme Court cde 
i. it ud ete { ul wood fruth could be the sole determin Oo 
i ( words, that 1s was a ibsolute det 
Mir. | } 
Mr. I I tO ove under the Suprenv Court 
) { ( petition ¢ 
\] ey | } 
fig Burns. But i it hould be shown by this survey of market co 
qitiol i] that 1 { { there was a substantial lessening of compet 
{ Inder s. he would not be able to meet that price, even thoue 
e to give up that business and could not take it. | 
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The CrairmMan. There is no question in the world but what at the 
present time they are operating on a very low budget. I hope the 
Antitrust Division and the Federal Trade Commission 

Mr. Frares. The Food and Drug Administration 1s also operating 
\ ioestring level, and if any eitizen doesn’t think the Food and 
Drug Administration is doing a swell job for the American people 

reculatine food and drugs 

Mr. Burns. Do you agree with the provision of the Robinso1 
Patman Act which allows differences in cost where the differences 
ire justified; that is, differences in price where the differences are 

tified by the cost of the seller, either the manufacturer or the 


Mir. Frares. Yes, SS That leads you into the basing 
point. There is nothing in the Robinson-Patman Act that prohibits 
effectual operation of the basing point, if efficient business methods 


Mr. Burns. One of the prob lems that has been prese nted in inter 
preting the Robinson-Patman Act is the situation where one company 
ler selling to retailers, but also has some retail outlets 
of its own and is sometimes described as performing a dual function. 
In that case, is it your opinion that the company which is a whole 
saler should be permitted to buy all of its needs at the wholesale 
pric 
Mr. rates. Yes: that case has been decided by the courts. In 
MeKesson & Robbins, the Justice Department lost the e: ase, A com 
pany has the right, in my opinion, to operate both as wholesalers and 
retailers, if the economy warrants. Eastman Kodak is an example. 
Thev have a few seattered stores. I don’t think they run over 35 or 40 
nationwide. They sell cameras in competition with our people: but 
we don’t object to that. because the Eastman Kodak Co. are experts i 
that field and can give a service to the public that cannot generally be 
done otherwise. 
The Cramman. However, don’t vou find in dealing with Eastmar 
Kodak that their own retail outlets sell at exactly the same price as 
» other dealers / 
Mr. Frares. Yes; they are fair traded. 
The CHarrmMan. Eastman Koval Co. profits from the profit of the 


retail outlet, but they engage in fair competition. 

Mr. Frares. Right. They compete under the Fair Trade Act and 
they render a service to the public; they are not in competition by 
pri curt cy 


The CrarmuMan. We had that question % with hearing aids: that is, 


not where tl] ey OV’ them, but the question of exclusive dealer con 

icts was discussed yesterday at great length. In that case some 
companies were setting up their own outlets in order to maintain the 
exclusive rvice for their products. 

Mr. Frarres. Senator, don’t you believe—and this is not a hypo- 
theti quesf1ol that if the Gove rhinent protects a manufacturer 
| ndividual | a paten rieht, the same thine applies to a 

enn ( 
Ciamman. Certainly trademarks are like patents 
Mir. Frares. Yes: lam talking about a registered trademark. Whet 


the Government protects a patent and permits that patentee to demand 
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rovalty for the use of his products, isn’t that parallel with fair-tract 
products that operate under trademarks which entail the goodwil 
of the manufacturers and perhaps millions and millions of dollars of 
research ? 

The ¢ HAIRMAN. Well, as far as the Government is concerned on the 


use of that trademark, they do protect him in the use of his trademark 
Mr. Frares. That is the whole basis for t] 
bind turer's eoodwill. 
Phe Cuamman. Off the record. 
(Discussion off the record. ) 
Mr. Burns. In the Standard Oil of Indiana ease, involving easoline, 


he Supreme Court held where a wholesaler also ld at ret; 


SOL 


ie trademark, the manu 


ould not have the benefit of the wholesale price on that part of h 


purchases which he sold at retail. Do vou agret with that pri ciple : 


Mr. Frares. Oh, that is a difficult one to answer, because you would 
ive To explain to me first. Mr. Burns, as to whether the little inde 


ident gasoline fellow with a year’s lease is independent. 

Mr. Burns. Well, it doesn’t involve that. It involved jobbers. 

Mr. Frares. It involves the oil company saying, “You sell my tires 
vou do this, you do that.” 

The record is overloaded in the House Small Business Committes 
vith regard toa bill that Mr. Roosevelt has introduced, If you say 
that an independent operator is involved, it means in my book |} 
ndependent to act in anyway a free citizen could act. 

Phere are two answers to it. If he has a 1l-vear lease, and he is 
told, “If you don’t buy this, you don’t ret my easoline. lf you don't 
ell this tire, you don't get my casoline. If you don’t sell this ace 
ory, Vou don't vel ny gasoline.” and so on, then | don’t think he 

lependent. He is not as independent as our druggists are. 

Mr. Burns. Let’s put it in terms of the drug business. Suppose 

wholesaler who has been selling solely to retailers in a certan 


ie 
i 


area 
pens upa retail drugstore of his own. In that case should he contim 
to get the wholesale price for all of his purchases, or should he | 
ompelled to pay, divide his purchases and pay for what he uses at 
retail himself, the same as other retailers do? 

Mr. Frares. He should divide his purchases and pay the same rat 


he sells to the retailer. That involves a specific case 
relation to the McKesson & Robbins people. 

You must understand that there are other factors, Mr. Burns, that 
nter into this discussion. During the depression the wholesalers 
ywwned quite a number of retail pharmacies in the country, extended 

credit to them, virtually owned them. That was something born of 
| the depression. When a manufacturer sets up his operation in con 
etition with his own retailers, whom he is serving from the wholesa 
ingle, no, absolutely not. It is unfair competition, 1f his merchand 
not fair traded. 
Mr. Burns. Suppose that 2 or 3 retail druggists 


I 


aval With 


] 
lwo vet together 


} let their own warehouse and then thev want to buy from the 1 


i 


facturer in the same quantities that a wholesaler in that tow 
Prom them, exactly he ul »quantit es, Phe are Going | } 


. ; . 1 ' 1 * 
tTherrown warehnou efor wh hnthev have pala, a 1 


There hy their own vel icles to their ret il <fores 
ly at retail. Should they get the benefit 


if t 
\ Clit ¢ 
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\] on Ni Ae Cy LO} ld ret the benefit of collective buying 
] ] ; , 


rit ciers, It happens | Wills president ot il 
1 Irancisco for a few years. We set 


| n wal 
ted all the independent retailers to come into 
| ( x | i we col ld do bu i} eSS nnder the ( stablisl ed 
old e jobber, no matter how big he was, our people 
Mr. Burns. W inder the present setup of functional discounts, 
vile WO ¢ ed then Own warehon e would hot be allowed oO 
he wholesaler, unless it turned out, which 
t that the price to the wholesaler was only reflecting a 
( Wwtiol 
Tie i ley that would be il (| <erimination beeause 
ompetition with other retailers, and you 
(| flere if rT —niess It Vil cost justified. 
\I 1} Is \\ ; t | fa f \\ weeks ago tl WwW some agency rule | 
eC! pl i] ved to a list extra d ount ? 
{ ( } renal il | ey buvi q HNtity 
i d they get in extra 1D or lO a 12? for 
| I et up separate cory tic 
COl | i 0] l OU Live 
i { t { , il 
\ ] Lit } ol ed } el ho uy} 1 1) 
) \ Dion chan \ hei « n whol | | 
i. { | 
| B = | ( {] rence qe cl Wpon eon TE 
.rather than the effect of what they are actua 
io re ¢ edi fo 1t, 11 thev render the } 
ad] of t le alitv of forn 
i CH I I put it th way, though. Suppo t! et 
1) i1O S Tf pe! I Ohm yirse 1 if 1) ad 
( uilers who own it. That could be utilized 
3; tO thre na ) dle { who 1} ad ho | 
\I ~ i l that 1 the old da 
| ( I re. In a cooperative ich as you men 
k by the ecoone iti etoti memtl r stores 
( ! lect thei prouts for the year and could | etfes 
roain extent 
\I I’ l aay oO kk yp away from the ooperatives that 
Davi Yr Taxe to the Government. 
‘| CHAIRMAN. ) Of course, some of the cooperatives have 
! i the real cooperative idea. That is the whol 


ed as a tool for tax evasion. 

















































\ir. Frarres. No ditlerence up until the time that vou run he 

to tair trade. . , 

Mir. bt RNS. Leave fair trade out. We have to Tt ul e each law SC] 
rately. This would be under the Robinson-Patman Act. 

I just wanted to see if we have our principles clear, because the are 


} 
i 


ment in favor of allowing these retailers to get the benetit of the lowe) 
price Is that we should encourage integration or any steps in the dist 
HNutiol process which cut down costs and result ity tv to @ 


wer price to the consumer, 
lL understood you to say that some retailers vot together ind 
own warehouse, so they are buying in exactly the same quantity a 
nother wholesaler in town, that they should be permitted to buy at 
the same price he did, which would give them an advantage compe 
tition at the retail level, but based upon the fact that they spent 
more of their own money in building a warehouse. 
Mr. Frares. From what I learned, it is quite an expensive operati 
ind the margin of profit which they would obtain under an operat 
ke that would be dis sipated early. 
Phe Crarro AN. I don’t know whet! ler any ot vou can remember but 
! remember along about the turn of the century there was quite a ras 
f cooperative grocery stores in the smaller communities. Some cu 
tomers would get together and each one put up a certain amount of 
noney and they would start a store, but it didn’t ‘et because the opel 
ating expense they ran into resulted in not much of a saving to thi 
customers, and they finally sold out. 
Mr. Frares. There is only approximately a 15-percent marein, and 
hat can be eaten up hurriedly in overhead. 
Mr. Burns. Is the custom of 1 Using brokers practiced in the drug 
lustiry ¢ 
Mr. Frates. No. 
Mr. Burns. You don’t have that problem at all? 
Mr. Fratres. No. 
Mr. Burns. Do you have any problem in connection with the r 
cering of proportionally equal sery ices or facil ties 4 
Mr. iy tATES. Yes: for example, under the Robinson-Patman Act, if 
ompany decides to put in demonstrators, let us say, in a department 
tore we might use the cosmetic line as an example of our thinkn vu 


at the moment if they make a deal with the departme? t store and} 

cirls in beh nd the counter, pushing certain Cosmetics, they agree 
LN thie gael's salary, or they split the salary with the department store 

heads ‘ the we ars that under the Robin son-Patman Act while we 
innot na dle that sort of a program, we cannot put the girls behind 
all, retail sdainrsennaale counters—we should. however, be allowed 


proportionate return on that operation. 
lor example, we ould be illowed a cliseow Lo Ou! eCariy VOLU) 


which would compensate ror the loss of the wirl cemonstratol 





( should be viven some other inducement, like, pel ips, a tine 
put up by the cash register, newspaper, or other advet ne pro 
tior nd so forth 

The Cuarrman. I have noticed here recently Washington, Rev 
| lon is putting on a sort of a lottery, and according to the adv ng 
| 
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t has only been done in People’s Drug Stores. I don’t know whethe 
\ e} 0 tha dependents. 
Mir. Frares. The independents have access to that program. Any 
in gt o qualify. But to qualify is almost an impo 
ror th mall retailer. 
Phe Cuamman, It is carried on People’s Drug Stores, television, 
progral other places. The average person would get 
i from that that it is just for People’s. 
Mr. Frares. We Intain that there is no such thing asa law of de 
\ ite rthat means. I am not an attorney. Somebody ha 
that ye ive to go right down to the fraction. 


‘or example, if the Robinson-Patman Act says that you must offer 


vers, large or small, quantity and quality 


li denl to atl vour b ( 
l QO dered ft it vou ennnot be shut ot! at ‘ny particular 
volume oj \ part cular line. Let’s take a $100 deal for a 
leas the l iin. Lhe retailer cannot atford S100 worth of 


cl et int buy anv of these deals. The manufacturers 


t fool aroun th him. It costs too much to carry your account. 


bor ( 1 
We still don't t that is right under the spirit as well as the statute. 
( lu must offer it to evervbody under the 
Robinse Pati \ Chere is no law of de mimuimes. 
| ( \ uce it But it should be ay tilable. It is like 
Cl tire peo} le are fieht ne Tor, Senator. e1 
( ( ‘ yeal for a quantity-discount Lit 
| Trade Commission to sav that if vou buy 
@] le you buv 100 tives. the price is so much. 
Vi ( ild @o would consis ot a carload of tires, 
Ou | 3% I} out 1 1 
\ vell as a < So e small fellow « 
| mo} to bu load, I et 1 by 
I" 
( \ \ ( l l ul ( loing t iL 1 \ 
ri | snow that 


( teppedt on that » Te 
\M RATES. \ phra ¢ your question, did you hav 
your mind ¢ 
\! | N « kine of the kt vel ot COTpe tition where 
differen ef ween retailers who deal mostly in trademarked 

rs ere mav not be a uch justification for anv 

( ) yee] uch artiel except in larve quantities. 

quest ) nes one of }) ly vy. whether prices should be 

quantity and where the only justification is a 

‘ 1 pl f ditfere) {1 il would be the desire of the 

( Wb iness. Ther SPC to be less rea on to 

itacturer want 1} irticular « ustomer, he may 

| { local i mad not be ] qu red to lower his pric S 

‘ { ! 

The CHatrmMan, One illustration we got into vesterday was the 
0 or 1 iuicts, for 1n tance, a here are two definite fields, 
Cri { ul li tney pro luce trademarked packaged woods for 
“ ' 


e to the met , such as Karo Sirup and Mazola. As a part of | 





ved 


trac marked pac ka 


eld and priced 


ymanulact 

















ede I le Commission, and court 
ti mated’ the Americal I 
che ad the varis methods used 
( View 
» | . ‘ CONSPLLAClE resuiting 
MOno ( ind practices which d 
emained untouched by the Sherman uA 
la members ot other tarm groups a 
( ere of the law passed in IS{) 
) ‘ ot he Federal Trade Com S 
VS wel esigned to Fly) MOT pol 1! 
the Gove ment could act to press ( 
( hn ned ) preve { I ( 
rs ce compet mil 
1 ven wide power yy 
tel l l that such activities had adve 
el investigative auth 
empowered to subpena witness \ 
( Line \ uth ed tO Con l t 
1S Keonomic investigation and thre 
by the authors of the FTC Act and 
most fundamental and important purp 
however, did not serve to check 
yr thet enties and early thirtie thous 
i | d to fari rs were Serimin 
ecinily at the wholesale-distributio 
ven secret rebates and Low 
wetitors The result was that small re 
uusiness under such conditions and 
t ws n amendment of the Clavt« 
man Act which made illegal a pt 
‘ of Cor! clitie ofa like grace 
ingstion myy e to substanti ‘ 
rn ion of the Attorney General’s Na 
iws, I wish to « | the attention of 
‘ by the Deparment of Justice 
el hay heey f nin ensurable 
he economy) if s oO he econol 
‘ i! VITAlly nterested n the OTP 
tie proce ed levels sitet 
LONOPOLIST pre ices developed \ 
( ing be re the LTlouse of Represe i 
n ber 16, 1948 
entia th German carte S\ ‘ 
n steel was t buyers all over Gern 


he opportunity, and in 1880, he char 


‘vailed in 1879, as is part of the Pittsb 





worked out its final destinatior 


istry may be divided into four peri 


ith century to 1924, when a si 


t{ to 1948, when a multiple ba 


rreted in the Cement decision, 


present administration by one n 


when the Federal Trade Commis 
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» Pi vh-plus imaginary freigl Ss paid by ( I 
Vv 1l Middle Wester States amounted to ar I I ny | 
The farmers n the othe States would use evel more ste han thos ! 
¢ 11 States fi red in ne culeulations rhe Itmerson-Brantinghat ( ! 
! implement manufacturing company, pays around S100,000) annua 
tsburgh-plus imaginary freig! which means that its customers must 
Ind SZ00,000 annually more than they would have to pay I ne ¢ 
et mills eliminated Pittsburgh-plus as hereinabove mentions Phe 
d Manufacturing Co., : irm implement manufacturing compat Pp SOS 0000 
ally as imaginary freight, and its customers pay twice tl 
Pittsburgh-plus resulted in an addition to the list prices of J. I. Case Thres] 
Machine Co., an agricultural implement manufacturing company, i the en 
0, of $509,085, which amount the farmers would have been saved if Pittsburg] 
had not been charged \ Minneapolis manufacturer pays $84,000 
s Pittsburgh-plus, and so on.” 
Actually, American farmers and the publie generally paid ! 
ted by these facts, because the iSing-point syste erm iter ‘ 
obsolete methods of ] qduction Che basing point s ( ! y 
rn minis vhereby one country or one se 
n ! ed material to a he 1 restric dl ‘ 
\ materials Chis is the syste which the industria! East ! { ( 
iltural West nd the Sonftl n order to preserve ¢ Irs ‘ 
equipmen nd j favorable position in our economi ter Inch 
' Or il cle t , ilit I al i I'¢ I ol basit pol tS wa s 
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was rich in iron ore, in coal, and had ar 
remained an importer of steel until a relative 
industry was likewise stifled Fabricators and stee 
found that where the managed to gain a toehold the 
markets for the simple reason that distant producers 
at a profit 


urse, that in such instances the basing point price 
ugh for local producers in the West where they were 
a handsome profit because of large sums they collected 


freigh 


Defenders of the basing-point system con 
act that such a situation restricted the market and 
irmers and other users of steel products. They als: 
ficient producers were unable to invade areas dom 
less efficient plants. Prices in the East became lower 
eastern basing point This made it necessary for 
anufacturers to absorb freight in proportion to the 
int to the basing point. Thus, eastern markets and 
teel barons decided should contain basing points 
manufacturers. The tendency of the basing-point 

in a straightjacket, and do away with price con 

gle basing point system was followed by the multiple 
nstead on one basing point which controlled all ot 

sing points controlled prices in the respective areas 

: country was divided up in such a way as t 

lder members of the steel industry on the steer 


system was outlawed by the United States Supreme 
was declared to be in violation of the antitrust laws 
cussions in the steel industry and in other industt 


Basing points with quoted delivery prices had proved 


lar monopoly devices of the country It was emplo 


The Supreme Court decision resulted in a grea 
men who claimed they were uncertain as to whether 
the law The decision of 1948 related to a cement 
industry because cement companies owned by steel 
guilty and found to be in violation of the law It 

‘ies who were practicing the basing-point system 
xd the Federal Trade Commission, in our view, attempted 
applied the Supreme Court Cement decision as repre 
No. 5508, in the matter of the American Iron & Steel 
fourth period, the present administration as represented 
ages 209-219 of the Attorney General’s Committee Rep 
5449, in the matter of Metal Lath Manufa 
reverse the trend which was inaugurated 


Which have been employed 
depress and cheapen the prices of commod 
Because of the nature of farming, and the 

commodities, the farmer was forced to take 

d when he brought his produce to market Mau 
mic groups were quick to seize this opportunity 
economie power, they were able to give the farme1 
harge consumers relatively high prices. The resu 

United States has received a very small share 
products at the grocery store. The farmer « 
rets about 45 


percent of the final price whir 


GRAIN 


nforcement indicates that the disproportionate 

obtains of the consumer dollar is due to activities of 

ficially depress farm prices and monopolistically fix 

prices. One of the early actions taken by the Federa 

groups was in Minneapolis, Minn., on December 

the FTC charged that the Minneapolis Chamber of 
nopoly which destroyed completely competition 


Frais. 


such 








over 











n and a conspiracy among themselves, the primary purpose of \ ch wi 
destroy the Equity Cooperative Exchange, an organization of 7,000 members 
he cooperative exchunge was a competitor of the Minneapol Chamli 
mmerce association Which bought and sold grain rhe cooperative operated 
n the principle of nonprofit and attempted to market grain efficis 
embers, returning patronage dividends to its member produce} 
According to the complaint, one of the primary purposes of the St. Paul G1 
x¢ehange, which was a creature of the Minneapolis Chamber of ¢ merce, i 
annoy, embarrass, and destroy the cooperative association, =f rder to ¢a 
his purpose, the St. Paul Cooperative Association engaged in an extensive 
paign which included the printing, publishing, circulating, and distributing 
ong patrons and customers of the members of the cooperative and amor 
e public genera , false, misleading, and unfair statements. In order t 
t its purposes, the St. Paul Grain Exchange devoted a large part of its pape 
Cooperative Manager, to defamation of the cooperative in the attempt 
lestroy public confidence in a cooperative and in cooperation generally. As a 
esult, the Cooperative association Was subjected to great expense and Its redit 
nd standing in the business Community was substantially injured 
(ne of the techniques emp oved by the chamber of commerce was denial of 
cess to telegraphic quotations in regard to grain prices The chat er ol 
erce boycotted and continuously and persistently refused to buy gra 
t t members ol Lhe coopel itive aSSO lution B CuUSse ot li¢ hig! tridit 
dis inatol au n of the members of the chaml of commerce, thi 
era frade Commission found that competition was destroyed mong 
embers and that the price of grain sold by members of the Ope ve wa 
bstantially depressed The FTC found that the chamber of commerce, in 
hasing grai ‘on track” at country points for shipment to Minneapolis 
sed an arbitrary charge on the grain under the guise of co lission whel 
mmission or service was rendered It also found that certain termi 
kets were favored by being exempted from the payment of such ¢ mis 
es I} result of this and other devices employed by the chamber, result 
eco piete destt ction ot competition 
ie importance of this particular case should be emphasized. The chambe 
commerce in Minneapolis at that time was the largest gra exchange thie 
ed States The exchange handled about ZOO million bushels air 
the bulk of which was produced in the States of the Northwest l 
ii engaged in numerous grain transactions hich affected, fre dl 
rice irme ‘ ‘ It ised t ‘ 1 e% 
siness in M en] » other grain exchanges cords of 
1 received sil re ra nsactions fre other grain exchange n othe 
eS 
e case of the cl her of commerce of Minneapolis ¢ | Ss similar te 
ise in the United States district court of Columbia, which related t 
‘ ( Vii of the Chicag Board of Trac n regard t hn Storage bhe 
0 Board of Trade nder a pretended authority of the Commodi Ix 
e A precluded the plaintiff in this case, a warehousem fro parti 
y ictivities on the exchange because he did ‘ confor! n nol 
i req ( ent irl ! posed by Ihe t of Lae The | ad 
de had d l tl r’¢ ht lrol uy I | ntti eho 
Ll be accepted in s : tion ol ‘ ( . ihe | ft 
yy ed 1 n he ru r O he ¢ l ru r ] petit 
s cted by certain Government agen re f it e | ted S ‘ 
et court Which overruled the requirement of the board of trade 
MILK 
Records i the Department of Justice and other agenci« nai te ¢ol ‘ 
y among the large dispensers of dairy products in violatic f tl 
tlaws. Among those brought to task were the Borden Co. a1 
Co. operating in Chicago, Il The Department of Justice 
ted June 18, 1951, charges these 2 dairies and S others \ 
iin and monopolize the distribution and sale of 1 
ed companies, according to Justice, by 1950 han 
percent of the one-half billion quarts consumed by tl | 


Among 








equirement of fluid milk exclusively from Borde 


e his prices to customers below those which we 








zreements, Borden and associated companies policed the 
holesale customers and subjected violators to drastie treat 
th Bo and Borden organized and operated what became know1 
companies rhey organized companies with concealed ownership to 
rice \ persisted in using competitive methods of business 
I ), Bowman purchased a company called Ridgeview and concealed its ow 
distributors with the exception of others of the small group 
! ed te ntrol prices and distribution. Under the direction of the 
B 1 Co., Ridgeview embarked on predatory price cutting for the purpose of 
gy or desti g¢ those who sold milk at reduced prices or who solicited th 
nace tf Bow in stomers 
Borde rganized at er fighting company in 1940, a wholly owned su 
Le ont D Borden also concealed the ownership of its fighting 
nd caused to carry on practices which were similar to the Bowman 
r Both Borden and Bowman, together with other dairies the 
l, destroy petition in the Chicago area by means of prearranged 
f rhey allocated among themselves the sales of fluid 
I everely chastised others in the area who sul 
f tl hlic institutions 
et : system of bogus and noncompetitive bids, Bor i 
rs an ¢ ore n reprisals against distributors who submitted bids 
nu ons which varied from prices they submitted ( ' 
of an intensified stop-buying program dire 
the interloping distributors 
\ * ment of Justice. the Borden-B« man combin i 
] ) 1 effe ve mopoly control over the distribution an: 
eof fluid 1 wholesale customers and public institutions in the Chicag 
Competi distributors were eliminated, and public institutions and whole 
e] k dealers generally were deprived of the benefits of competitive bidding 
The Denartmer f Justice, because of this situation, asked that the de 
ndants, Borden and Bowman, be required to dispose of their entire interest 
eir fighting cor inies and that the court require them to submit a plan f 
reaking up of their various interests in order to restore effective competit 
fluid milk. 
TrOBACCO 
Ia I a com) es of the United States have been indicted by 
DD f regard to the violation of the antitrust laws. One of 
most important cases which has come to light involved the S major companies 
hich include: The American Tobacco Co., Liggett & Myers Tobacco Co., R. J 
Rey1 ls Tobacco, P. Lo ard Co. (these are known as the Big Four in the 
ndustry), Phillips Morris & Co., Ltd., the Imperial Tobacco Co., the British 
Lmeric Tobacco Co, (these 3 are British Companies), and the Universal Leat 
fobacco Co. Criminal charges were filed against these companies and their 


This was the second major antitrust violation brought by the Government 
the leaders of the tobacco industry. The earlier case was a suit in 1911, 








is disposed of by a decree dividing the business of the American 
Toba or mong the Big Four. The object of this decree was to terminate 
he cartel relationship between the American Tobacco Co. and the British com- 
( Breaking up ¢ he tobacco monopoly apparently was not accomplished 
the earlic cde f The Department of Justice became convinced after a 
estig that the 1911 divestiture was not sufficient to restore fre 
In the 1940 ( e Gove! ent charged that the major companies by con 
ed 1 If pn eting systems for leaf tobacco and tobacco produ ts 
vere de e] le ned to enable them to dominate and dictate tet 
vers ( te eco, Through such control, the Big Four not on 
é ( d ft hacco but fixed wholesale and retail prices thro 
prod hed the public. The Department of Justice alleged 
ge tob panies enforced their monopoly by exacting harsh and 


@] e with whom they dealt. 





























r the tobacco is sold by the farmer. The FTC on June 2S, 1951, ente 
toa I lation with the Marlboro Tobacco Board of Trade and \ h tl ‘ 
elmbe d officials of the Marlboro Tol co Board of Trade in which the 
reed 1 it the FT as complainant could prod ee Con ole { Thesses wi 

ed ould testify and prove all of the allegations Lae n the comp 

Phe stipulation neluded the state ent that the defendat ad ed 
ence which would be draw \ he FTC from the ntroduct ’ 
j ent Testimony 
ere e the tacts as estal hed v the Fede Prade ¢ I ! 
le lants in the stipula ! 
1. Members of the Marlboro Tobacco Board of Trad erted 
e etlect 1 tL CONSPITAcs ind combinat h est rlished ‘| I ‘ 


Defendants denied membership to others in the te race ‘ 
OPOLY 
They req ed that certain warehouses have uniform fee 

{ Thev established and maintained a boveott of ¢ wetite rie pote 





The result of all these activities, together with the conspira effected 
Hor in the tobacco trade in the Marlboro area Accordil to the Fede 
| de Commission the activities unreasonably lessened, ippressed tifled 
estrained competition in the tobacco trade in adjacent areas 
POTATOES AND OTIIEI RUCK CROPS 
Among the more spectacular and widely publicized actions brought | thy 


Department of Justice in recent vears was one which involved the New York 


i 
Great Atlantic & Pacific Tea Co., Inc., et al Mention has been made of tren 
n the retail food distribution industry which adversely atfected gcrocet ste 
drugstores, and other retail outlets Growth of chain food distributors alse 
idversely affected prices which farmers received Because of their vast buyi 
power and the perishable quality of many products which farmers brought t 
market, these great distributors such as A. & P., in many instances, were able 


to control at will the prices of food products in the farmers’ market place 
Note should be taken of the growth and position of the A. & I’. group of ret 
st es By 1942 snles of the A. & IP. chain stores had increased to around S1 


Nllion a yea Safeway stores which, since that time, have experienced 
extremely rapid growth, ranged next to A. & I. with a sales total of almost 
half billion dollars a year The A. & P. distribution system has experienced tw 
periods of growth, the first from 1920 to 1930, during which the number of sté 
reased from 4,588 to 15,422, exclusive of stores operated in Canada Subse 
juent to 1930, there was a rapid decline in the number of stores, chiefly due t 


development of supermarkets and a closing of small stores Por of Too 
indled by the A. & P. system, however, increased 
Most of the monopolistic activities of A. & P. as outlined in the Governme 
brief filed March 2, 1946, related to unfair and monopolistic practices in regard 


» the retail distribution of food Of particular interest to the Farmers 1 
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i hie ‘ e A. & P. system which related to prices paid to farmers 
Howeve is } to note that all of the practices at the wholesale and 
re evel « ined the ost up-to-date and sophisticated monopoly methods of 
( ( ‘ ling g price preferences, control of profits through manipula- 
tion ¢ | es, Coercive systematic discriminatory buying practices 
its, rebates, advertising allowances, pretended 
. t } f \ Ss, price agreements, false-front activities, loss leaders 
nd ‘ ot nubined vertical and horizontal integration. 
l ement s buying activities in furm products, A. & P. organized a sub- 
( the Athuntic Commission Co.,, in 1926. Activities of this 
s \. & P. included various monopolistic devices. ACCQO usd its 
f l x power in the market place and its relationship with other 
> ‘ control prices of farm conmmodities. ACCO designed a 
I £ operations to the detriment of the producers For 
f mn 14 ted its buying sources from quantity discounts and net 
I f differential system under which it filled most of A. & P.’s 
hie y ! ses for prices lower thun were pa d on the market 
WW < op cond ns were not favorable for such methods, ACCO 
us ms of } hich purported to fix prices by agreement upon arrival 
at destil vhich actually permitted ACCO to name the price after the 
] e ha 
L\CCO wel eps farther in its control of the market and its buying opera- 
{ ] ized « t erlninal markets and competing terminal market 
ope { and in the second it acted to demoralize produce 
m Z of growers’ cooperatives and other producer associa- 
. ACCO iwi ble to require cooperation from other sellers in these 
illegal \ b se of its | » buying power and also because its integration 
W \ Y | stunt threat of demoralization of produce price levels 
i! I ) kets Such demoralization of prices could be easil 
| | pulation of prices in the A. & P. retail stores. 
CO ¢ e methods of securing and maintaining monopolistic con- 
{ nged from money payments to its competitors and grower 
( ves and simple flattery. The general manager of ACCO 
a persuaded cooperative managers to permit him to buy according to 
A. ¢ s deferent nd quality preference schemes. After the ACCO executives 
| ed the ay into the farmers’ marketing systems, they carried their 
pr ge further by sponsoring, creating, and controlling committees 
y l ente limate favorable to ACCO A. & P preference on a base 
wick l Single cooperative. rhis included individuals and committees 
} muld cnowledge of crop prospects and developments to plan A. & P.’s 
vhen the supplies were high and the producer prices low. 
| iy ep in A. & P.’s purchasing system which effectively stifled com- 
mm ( far products in some areas was the ACCO-controlled coopera 
tive FI & Veg le Associatior This nationwide super “cooperative” served 
nating f all of ACCO’s produce schemes. It included all of 
t] esser Ccoope ves ACCO already controlled, all producers and shipping 
SSOK us witl hich ACCO did business, and furnished a clearinghouse for 


all ACCO contact 


committees, and coordinated a full annual program of low- 


price produce promotions in A. & P. stores. This super “cooperative” kept the 
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e of control cooperatives and contact committees and 
tment of its produce and quality preference in markets 


ACCO indirectly wiped out thousands of farmers because it 


rectly forced them to sell their products at bankrupt prices 


irmers against the buying activities of ACCO were widespread 
a typical expression from a country paper in regard to potato 


d, as hus everyone else in these parts, and am still observing, 
the virtual stealing of the potato crop again this year by the 
With 70 percent of a normal crop * * * potatoes are sell- 


rices and the crop is being taken away from the growers with- 


them for their time, labor, land, and trouble. It’s nothing 
nd in my opinion the crimipals should be brought to justice. 


tators in the potato market? So far as this section goes, 
has pointed out time and time again that the Atlantic Com- 
hasing agent for the Great Atlantic & Pacific Tea Co., domi- 


nd fixes prices at anything it feels like paying. * * * I'll cite 





li 


few buyers who were in the section tryi 





( the ta 
t ) ~ t | ‘ 
‘ ink It « 
+} ?} 
tl i \ { 
inipulated 
I pat Of { 
st el nm of ¢ 
erat (¢ 
it 11S Set 
* of f 
penen of \ 


fruits and vege 
& P. policyma 
T | re ‘> 
t t eT ri? 





in thre ood 
i { indust 
tien mil Sec 
Imdaust iro. 

N 

logic of argu 
aduiions, we 
OL a SVSLeI ol 


coercive practices used, they seek to 
suggest that unless conspiracy can be pro\ 
ctices should be legalized Chis brings u 
in the Triangle Conduit & Cable Co. « 
ittee especially dislikes Judge Kerne 





Mercker in Wast ton NC #88 
$1.55 a | rhe dealers started out with 
nd behold, the g us felt like bri 
must have een af the in who g 
10 cents a bag f then rhe Atlant 
>1.45 to the trade, putting the 
id to come down to the $1.45 or be I 
Result: Ten cents a bag less for the growe 





a Le e if hey l Line 
er,’ the Atlantic.” 
d | A & Pp ronght a 
lependent | 
} ; e 4 
he market in such a w 
4 } { { | 
oe \ tores nN he ( I 
itive Fruit & Vegetable 
1p organizations and co 
d shippers, but whi 
rE {om tees and 
ad shippers nd dealers 
roles 
e ('} ! IeCarthyv ¢ 
cers exluded ay state 
; According 
e) a] * * 
} 
i 





ces, ACCO gaine the coope 
‘ i}) ih I s hacer, \ E 
trade, providing the opera e witl { 
Ct cooperatl ‘ 
‘ lI? é { re v + I the ll ; if 
we he L\CCO represel itives Worked is 
t of Justice bi At a etil n Norfo 
h the 6 committee f " d made 
ad be ¢ hut OSILIO should e | 
t trusted ‘ t briefed the chairmar 
on the platfor d rough him back 
ell dvanced plans 
he Department of Jus e, all of the A. & 
I VS Nav be sum rized in tl \ 
iSil ‘ y power in suel wa 


GENERAL &S RECOMMEN \ 


liseriminatory prices and 


ompetition “While the 


enabling the Clayton Act as amended by 


urt of the United States Amendments te 


purpose of that a 
which althought not vet h: 


lv ce so if left mrest! 


as ‘unta 


+ 23] 


ould most like 


1! 





was to enable 


ie wl 














1157 


tl ae ers 


ugvceste d 8 ies 


prices down 


potatoes wus 
Cc ] v 
alers on the 
ej I toes 
\ [ om mat 
é 1 bought 
ad he 
ly As eo 
ae AD 
I ) ted 
} ster 
, 1 ¢ 
re tupa 
S f le 
! rity 
n I 2 
eT 
que 
re hy ( I 
spe 
‘ or Ty? 
1. & P \ 
page 57 
ACCO 
j Loo" 
‘ } 
‘ ( er 
i 
A. & P. grouy 
t eT t 
i ve 
eZzTuter 
( WTO! if i 
‘ ig 
i i I 
I ‘ 
bie 
t il ‘ ha t 
it any ] ( 
ensoni ¢ 








L15S STUDY OF THE ANTITRUST LAWS 


Sherman Act violation, was an ‘unfair method of competition.’ This 
deliberately left to the ‘Commission and the courts’ for 
be Ine as thought that ‘There is no limit to human inventiveness 
field hat consequently, a definition that fitted practices known to lead 
vful restraint of trade today would not fit tomorrow’s new in- 
1 nd that for Congress to try to keep its precise definitions 

ei ft ourse of conduct would be an ‘endless task.’ 
In 1 ht of opinion, we cannot say that the Commission was wrong 
ding that the individual use of the basing-point method as here used 

. ite a fair method of competition.’ 

Or} per se practices as defined by the Congress and interpreted by the pre- 
hederal Trade Commisison receive rough treatment also. On page 177, the 
ee deplores the quantity limit proviso which I believe has only been 


} ‘ 1 


ed to automob ruck, and tractor tires. The determination of the Federal 
» Commission in regard to the maximum quantity limit situation strikes at 
‘ heart of monopoly on the wholesale distributor level. We are informed 
he quantity discounts in various items, including watches, has been as much 
0 percent I s easy to imagine what happens to a small buyer when he 
tes with a large distributor who enjoys these huge discounts. We therefore 
nely urge the Senate Judiciary Committee to indicate its disapproval of these 
endations which would give big business a lethal weapon which would 
nds of retail businesses no matter how efficient 
The committee endorses the good faith rule adopted in the Standard Oil case 
[ believe lL so even further and enact this pernicious rule into legisla 
As a memb f this committee once said on the floor of the United States 
si te Big business can always find a dancing partner when it wants to go 
uugh the otions of eeting competition.” Allowing so-called big business 
petitors meet so-called competition in good faith regardless of the effect 
petitic would destroy section 2 (b) of the Robinson-Patman Act. This 
SOS ce more the old controversy which raged around section 3 of S. 1008, 
vhich was vetoed by President Truman during the Slst Congress. This section, 
ni our view, is the heart of the Robinson-Patman Act. The test in every competi- 


vation, if the objective is a truly free enterprise, is whether or not a prac 
ice tends to substantially lessen competition. In regard to the remaining sec- 
s of the Robinson-Patman Act which toakes certain practices such as a bogus 
erage discount illegal per se, the committee recommends that the big chains 

re be allowed to engage in these discriminatory practices which brought 

bet the Robinson-Vutman Act in 19386 

foward the end of the report, the Committee takes a dig at organized labor by 
legesting that antitrust exemption in regard to labor organizations be tightened 


d that antitrust laws exempting farmer cooperatives be reappraised. With 
ng explicit, the committee suggests that something is wrong with the legis- 


nor the way it is administered by the Secretary of Agriculture. Because 
Secretary of Agriculture has not cracked down on agricultural co-ops, the 
tee suggests that enforcement responsibility be put elsewhere. Although 
‘ ive not had the time to analyze in detail the Attorney General’s report, our 
cursory study indicate hat it is a thoroughly bad one. It will serve no good 
purpose. It is a handb for antitrust violators and a document which will be 
relied on by those seeking excuses and permission to violate our laws. It will 
be ne! condenimed, in our opinion, by all those interested in a truly free 
ente ) =f Si¢ 
Fin we support S. 11, sponsored by 5 of the 7 members of this subcommit 
tee, wh would strengthen the Robinson-Patman Antiprice Discrimination 
Act in prohibiting price discrimination, which provides equality of opportunity 
f all persons to compete trade or business. This legislation is absolutely 
necessary to check monopoly at the present time. Price discrimination is the 
nstrument being used by the great corporate groups to destroy the American 
free enterprise syste! We urge speedy approval of the bill by this subcommit 
‘ nd passage by he Nenate 


ANGUS McDONALD. 
{ssistant Legislative Secretary. 
Me: The Cuamman. We will adjourn the hearings to Tuesday, August 
hat 10 o'clock in the morning. 


Whereupon, at 11:55 a. m., the subcommittee recessed. to recon- 


vene at 10 a. m.. Tuesd LY, Lueust 30, L955.) 
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TUESDAY, AUGUST 30, 1955 


UnNrrep STATES SENATE. 
SUBCOMMITTER ON ANTITRUST AND MONOPOL), 
OF THE COMMITTEE ON THE JUDICIARY. 


Wa » ¢ 
Che Subco ttee met, pursuant to recess, at 10 a. m., in room 4 
Senate Office Building, Senator Harley M. Kilgor th Muir 
presiding 
~ Present: Senator Kilgore (presiding). 
\lso pres nt: Joseph W. Burns. chief counsel: Na { Seal. ( 
nomic consultant: and Joseph A. Seeley, ussistant O st 


The CHAIRMAN. Phe committee will come to order. 
The first witness will be Mr. William Simon. Wash neton, D. ¢ 
We Leave two modes ot procedure, You may fi] 


e your prepal 
} f 


eMmel ind Conmament of tC and 


\ nehheht It, O1 you may read 
Mir. Simon. I think it would be juicke) it | went throueh it. bi 
tuse L put a lot of time on it, boiling it down, and I t K that wo 
e quickel f J » LN 

The ¢ HAIRMAN. GO} olit ahead, 


STATEMENT OF WILLIAM SIMON, WASHINGTON, D. C. 


Mir. Simon. I appreciate the opportunity to discuss with you 
ist problel nh dist bution. Since up to 60 percent of what thi 
Ohstuimer spends goes Tor distribution costs, 1b 1 \ miportant ractol 
ur economy Per] ips the most significant antitrust factor in d 
bution is the Robinson-Patman Act. An erroneous interpretat 


of that act. conflict with the basie antitrust philo ophy of the Shen 


man Act, tends to deprive the economy ot more vigorous compedit 
The CHAIRMAN. You say “since up to 60 percent of what the cor 
er spends goes for distribution costs”’—would there be le 
lat amount on any party than phase of goods / 
Mr. SIMON, Yes, sir. 
The Carman. All rig 


Mir. Simon. On hard FOOUS, like refrigerators and radios, disti 


1 
} 


it. 


tion costs are higher. On items like food, distribution costs are lowe 
I didn't Say and I didn’t mean tO say that all goods have av OU pel 
ent distribution cost, but up to that amount. 

The Cuoairnman. Distribution costs include the profits of the mid 
men ¢ j 

Mr. Srwron. Yes, sir. 

The Cramman. And transportation / 

Mr. Simon. Yes, sir. : 
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| ( \ \ else / 
\I \ ( of the ddleman in ta o roods 
of little value to the consumer, and bring- 
Ry MI \ t =portatiol I clas hat as transpor 
Vir. Sim irehousine costs 
( IRM . \ forgotten warehousing costs. 
Si Mé \ r costs, rent, sales expense, elect: g 
( | not al profit. There are many 0 that go 
( MAN. Fine I just wanted to get that clarified, jus it 
1) i Dut CoO because hie neure Was | relly rii. 
Mr. Sraro I meant every cost incurred in getting the goods from 
imer. 
| ( IRALA The I’ 1} that capital woods are hieher that 
nhigne irkup in the in-between area which include the 
tha ( shall we say, foodstuffs. 
\ SIM \ | only point I meant to make, Mr. Chairn 
kk if that a conspiracy among steel producers, 
ple, to fix the price of steel, might raise the cost of the steel 
\ t] the housewife buvs by 10 cents, because only a 
f pound of steel goes into that fry ine pan, but a conspiracy among 
vare dea x the price of frying pans might cost the he 
fe a dollar i dollar and . half a pan. 
Phe CrarMa In th eel end of it, it is like a cigarette manu- 
tH irer s d to ( Timvye that thi cost of the tobacco was Im 
il to the p1 ( Tt the cigarette 
Mir. Sraro Yi 
CHarrMAN. That there as such a small amount of tobacco 
that went into tl imarette | and it was such a small, infinitesimal frac 
O e consumer ( 9 Lich ineluded taxes and distribution costs, 
that it didn’t matter much whether tobacco was selling at 50 cents a 
l, 40, 50, 60, 70, 80, or even a dollar a pound. It wouldn’t nece 
lv 1 se the pi rt ¢ rettes. 
Mi SIMON. Yes 
Tho ( ‘TATRMAN. All right 
Mr. Staron. th ommon with the great majority of the American 
D yl my ‘lie 1) firm ee basic titrust philosophy - 
res] ble for our great industrial ors capacity 
f ( peace) a our high standard living. — 
(contrast our ect omy with that of Kurope where ceartels really 
racie to Tx have long been employed t ») protect bus 
( ‘ Oo Lil lh an expand ng economy, fron nereased 
prod t tv bv their more eroress ve competitors. : 
The CHatrman. | ee somebody who agrees with me on 
that. There are two factors that held Europe back. Cartels were the 


Yr? ( 
+ 
1 
ao 
om 


pal factor. Not only ais c that increase prices, but also it takes 
the factor of any risk « ‘apita . because all the producer has to 
to uncderpro e his market. and he is isaac! of a profitable 
al of his plant. 

SIMON. | \ ve lol e that for deeades over there. | hey fix 
high enough to keep the inefficient fellow going. 
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Che CHatrrMAN. Wouldn’t it be better to sav “centuries” instead of 
1ec ides ¢ 
Mr. Stwron. Yes, sir. 


Che CuatrmMan. I think it goes clear back to the East India Co 


ndation, the South Seas Bubble ai d various other th hy 

Mir. Staton. It is certainly correct, Mr. Chairman 

The CHarrman. That is also a basie factor underlying the diffi 
ities in the Orient right now. 

Mr. Simon. If they could basically produce so that every truck 
lriver has a washing machine and all the other thines we once ¢ 

rect Juxuries that now are necessities, their econo) we 

olf 


Che CHAIRMAN. Sometimes I think if thev just produced Far 
mast so Chey could have at least a how] oO} rie | " PVerVoO 

\Ir. Simon. Ye 
Che CHarrMan. Go ahead. 


‘ir. Simon. The American people so vigorously support the con 

ve philosophy of our antitrust laws that no one ever has tl 
ourage to publicly express opposition to its objectives. Yet a great 
im businessmen think the antitrust laws should apply only to their 
petitors, and not to themselves. Everyone want competition for 
hat he buys, but a great many are against it for what they ell and 


rv What their competitor OUY. 
he Robinson-Patman Act is understandably popular with those 


smen who prefer a regulated, noncompetitive economy 
| é icL Ss prol ibit Ons acgvnainst price dise) minatior ive e¢ l 
I preter LO deny vuyers al d sellers the 1 oht LO irgain over price 
| | have also been used to achieve that riaic pl e HeXLD t\ h 
generally the purpose of conspil itorial price HXIng rangeme 


ROBINSON-PATMAN MISINTERPRETED TO CONFLICT WITH SHERMAN AC 


The spokesman for one of the trade groups ardently supporting 
Robinson-Patman philosophy recently expressed their anticompeti 
e concept when he told the House Judiciary Committee : 


Now basically in going over the Attorney General’s Committee report, we find 
her disturbing factor that an attempt is being made at almost every con 
section to reconcile the Robinson-Patman Act provisions with the anti 

** * It is our understanding that the two are not necessarily 
ts of a whole and that the Robinson-Patman Act while dealing with price 


ination is, as we see it, not a phase of antitrust as such 
(nd he went on to say 


Under the Robinson-Patman Act we have a form of trade regulation * fe 
whole economy is predicated upon regulation. 


The Robinson Patman Act Was drafted and sponsored by a group 
f wholesale grocers to arrest the growth of A. & P2 They were as 


festimony of Benjamin Werne, May 1955, for the Fruit and Vegetable Brokers Asso 
ior ember of the so-called Committee To Protect the Robi: Patman A 
restifving on the Patman bill, on July 10, 1935, Mr. Patinan was asked a question 
it the bill by Mr. Walter. He answered 

I would rather Mr. Teegarden (attorney for the United States Wholesale Grocers 





Association), who will follow me, would answer. * * * Mr. Teegarden wrote this bill 
He conferred with the officials of the Department of Justice, he conferred with the 
ileral Trade Commission officials, and when he gave me the bill I went over it carefully 

th the Legislative Drafting Service here, I went over it with officials of the Federal 
ide Commission, and with good lawyers here in this House, and, although e disagreed 
me parts of it, we consider it a good, long step in the right direction and introduced 


+} } 


ill so as to present it to this committee 
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trying to stop the vrowth ot voluntary chan 
The act resulted from the Fed 
Chain Store Investigation. 


| rood ft OK! 


re DVpassih brokers. 


Trade Commission I 


ir 
, 
at 


‘port on the 


Al] commodities, and not merely groceries, were included largely fon 

titutional reasons.* 
Since A. & P. was the target, it is pertinent to note that it was a 
imider the Sherman Act that the Government was successful in 


In sustaining the district court’s conviction, the 


ick on vA. A : 
out that the object of the Sherman Act is to 


f appeals pomted 
(rovernment regulation of business, saving: 
| \ to avoid, not only for reasons of policy but for con 
egulation of Dusiness Congress evidently be 
t} ‘ were preserved in this field, free enterprise would 
‘ Congress was to see to it that competition was 


dge Walter Lindley, the district court judge in the A. & P. case, 


( ope of our antitrust statutes, saying: 
~ | } A he ve ever needed the Robinson-Patman law, witl 
( | have thought that the Sherman Act, properly in 
ered, would have remedied all the ills meant to be 
~ Act test reveals a carefully studied attempt to bring 
si engaged in business whose activities might restrai 
( tercourse among the States. * * * The obvious 
‘ ‘ ver to preserve a competitive business economy. * * 
\ ‘ ela new law to cure maladministration of an old one 
- ‘ Robinson-Patman Act I doubt if any judge would 
‘ ‘ does or does not mount to violation of the 
It on-Patt Act in anv and all instances 
om, } ne (‘| | » ~~. ») ] | ‘ , » s | 
ecretary ¢ ( ¢ merce Charties Sawver tok au congressional com 
‘ 349) 1 it many businessmen feel they are faced with the 
if violat the Sherman Act by charging the same price to all 
omers o} ¢ the Clayton (Robinson-Patman) Act by charg 
’ ray : oa 
rc I" to different customers, And the Federal Trade j 
CoO QO | ier Chief Economist in 1948 publicly sald that the i 
7 ' 
‘ iv of the Sherman Act appears to be m conflict with that of j 
Robinse rovt i \ct. 
yUSTNeSS e found to have participated In a CONSplracs 
( XY price mV mtent on to do so. The courts seem to hold 
b CONSpPlLVacy iav be !) ‘coved by evidence of adherence, over a 


to practices also rigidly followed by competitors, under 


cating the absence of a purpose to compete.” 


mstiance | 
: a ; ; 
(on the othe und, circumstantial evidence—for example, that the 
if qdid not adhere to any particular pricing pattern is also ad 
ble to disprove a charge of conspiracy. ‘The Commission has no 
ym) cletel ed whether to tile i CONSplTracy complaint by a spot 
I 4 h ¢ 
SO, ¢ ‘ R 6429 (1936 
\ York Great Atlantic & Pacific Tea Company (173 F. (2a) 79, 87 
CA 1949 
[ ted Stat Ve York Great Atlantic & Pacific Tea Company (67 F. Supp. 626 
( 146 
State I H Charles Sawyer before Senate Interstate and Foreign Commerce 
( e, Janu 25, 1949, printed hearings on S. 236, pp. 5, 6 
( 1D. Ee t n FTC Chief Economist, before the Second Economie Institute 
( Cor l United States, December 9, 10, 1948, printed transcript 
1 108 
Interatate Circuit ec.. et as. % United Statea (306 U. S. 208 (19389)): American 
o ¢ par (United Statea (328 U. S. 781 (1946)) and United States y 
( ? ? 316 U. S. 265 (1942) ) 





ind Gold 
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(1946 
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forme! head OT the Antitrust Division expressed his concern when 


The whole ph phy—what troubles me—the whole philosophy of the Sher- 
mar Act is go out and compete, get business, fight for it Now the whole 
philosophy we are asked to enforce here is that you really must not, you should let 
this business go and not meet the competition. I have difficulty in knowing where 
we are ith th ind I should think the people who are trying to do business 

d find it h more troublesome than we do, for it does not trouble me but 
once a term, but it must trouble them every day. 


This philosophical conflict was sharply stated in the 1948 Report 
of President Truman’s Council of Economic Advisers. They said: 


rhe tendency toward soft competition has likewise been exhibited in the Robin- 


Patman Act, which prohibits pricemaking policies previously accepted as 
eg ate features of hard rivalry for business, and in the so-called fair-trade 
pra e acts of the States which are supported by the Federal Miller-Tydings 
At The philosophy of the Sherman Act appears to be yielding to a policy of 

I ‘ etitiol which does not differentiate between the stability of the 
Ind la I ( il \ ft il econon 

That report go 0 Say 

The Sherman Antitru Act of 1890 embodied the classical doctrine that in a 

¢ ‘ ! ‘ ! the effect of colnpetlition extends beyond the assurance 

fair p. t s} the individual enterpriser to expand his operations and 

enlarge his production Chere was no distrust of competition nor any fear that 

its effects might be undesirable More than 20 years later, Woodrow Wilson ex 

py! ed th I ew when he said that he took off his hat to the businessman 

I ing more at lower prices and by improving the quality of his product 

le torun] ompetitors out of business. 


A member of that Council of Economie Advisers told a CONLTeSSIO] il 


committee, the foll ing vear, that: 
All competitive effort is burdensome and harmful to those who cannot keep 
pace, but if we said it must stop short before it hurts anyone we would completely 
bandon the policy of « petition. It is only the unfair methods which we wish 
t ent, al it a very fil line between the vicious and unfair on the one 
} i the rugged but f on the other = We have also been sympathetic 
W the plea of bus ssiien that if penalties are imposed for the violation of 
prohibiting business policies which have for years been accepted as fair, 
vigorous competition, the liability should be clearly expressed in the statute and 


uld not be a trap buried under general language so ambiguous that the Supreme 


Court itself cannot decide what it means. 


\ similar adherence to the competitive philosophy was expressed 
by Adlai Stevenson when, as Governor of Illinois, he vetoed a mi 
mum price bil 





,saying: 


Price fixing for the benefit of limited business interests without compensating 
benefit to the consuming public who pay the price, is in my opinion, objectionable. 
: irs is basically a free enterprise economy. Free enterprise has histori 
cally meant competition. In our market place free competition has not only 
been encouraged but any interference with it has been abhorred. * * * If we 
depart from the long-established policy of the State against price fixing and 
prohibit competition, when some group deems it ruinous, where do we stop? * 


District Court Judge Yankwich at Los Angeles has written many 
considered opinions on the philosophy of the antitrust laws. In the 


Oral argument, Standard Oil Company vy. Federal Trade Commiasion, Oct. 9, 1950; 
reme Court Docket No. 107, October term, 1949; mimeographed transcript, p. 88. 
restimony of Dr. Joh LD. Clark before the House Committee on the Judiciary, 
Monopoly Power Subcommittes 

Veto message, H se bill 494, August 16, 1949 
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Balian Ice Cream case.® he too expressed the view that the Ro 
Patman Act has been interpreted to reflect a philosophy contrary to 
that of the Sherman Act, saying: 

For * * * the object of the States [in the fair-trade laws] and of some of the 
Federal regulatory commissions, such as the Federal Trade Commission, [in 
the administration of the Robinson-Patman Act] seems to be to establish a “soft 
competition,—a competition that does not hurt much. 

Judge Yankwich emphasized the statement “a competition that does 

ot hurt much.” 

Judge Yankwich also quoted a recent report of the House Committee 
on Judiciary that: 

In any competitive economy we cannot avoid injury to some of the competitors 
The law does not, and under the free enterprise system it cannot, guarantee bus 
nessmen against loss. That businessmen lose money or even go bankrupt does 
not necessarily mean that competition has been injured—we cannot guarantes 
competitors against all injury. This can only be accomplished by prohibiti 
com pe tition.” 

Again the italics, or the emphasis is that of Judge Yankwich. 

Perhaps the most undesirable part of the conflict is that the De 

erhaps the most undesirable part of the coniiict hat th 
paurtment of Justice prosecutes people under the Sherman Act 
loing what the Robinson-Patman Act requires. 


ORIGIN OF CONFLICT—A BADLY DRAFTED LAW 


The origin of this conflict is a badly drafted law: so bad that 1 


one can really know what it requires. And this has permitted the 
flexible Interpretation of its provisions that gave rise to the conflict 

In the Automatic Canteen case,'* Mr. Justice Frankfurter, speaking 
for the Supreme Court majority, said critically of this act: 


Since percision of expression is not an outstanding characteristic of the Rob 


i-Patinan Act, exact formulation of the issue before us is necessary to avoid 
naudvertent pronouncement on statutory language in one context hen the same 
inguage may require separate consideration in other settings. Familiar but 
ose language affords too ready a temptation for comprehensive but loose c¢ 
ructiol 
In the Ruberoid case in which Cyrus Austin, who will follow 


me, was counsel for the respondent Judge Clark, for the Second 
Circuit Court of Appeals, said of this statute: 


We syinpathize with the petitioner’s position and can realize the difficulties 
f conducting business under such general prohibitions. Nevertheless we are 
inced that the cause of the trouble is the act itself, which is vague ar 
reneral in its wording and which cannot be translated with assurance into any 


tiled set of guiding yardsticks. 


And in the Motion Picture Advertising case, Mr. Justice Frank 
furter said: 


Iam not unaware that the policies directed at maintaining effective competi- 
tion, aS expressed in the Sherman law, the Clayton Act, as amended by the 
hobinson-Patman Act, and the Federal Trade Commission Act, are difficult to 
lormulate and not altogether harmonious. 


The Balian Ice Cream Co., Inc. et al. v. Arden Farms Co. et al. (CCH Trade R« 
Service, par. 67, 266 (D. C. So. Dist. Calif.) ). 
H. Rept. 1422, Slst Cong., Ist sess., 5, 6 (1949). The emphasis was added | J 
¥ kwich 
> Automatic Canteer Company v. Federal Trade Commission (346 U. S. 61 195 
’ Ruberoid Co. vy. Federal Trade Commission (189 F. 2d 898, 894 (C. A. 2: 1951 
» Federal Trade Commission y. Motion Picture Advertising Co. (334 U.S 
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The Citainman. Let’s set up a hypothetical case. Let’s use the 


\.& P. chain as one, and an independent merchant on the other side. 
If the A. & P. wholesale department and they have a wholesale 
divisis can procure without discrimination in their favor canned 


good from a canner at the same price, not a lesser price, than the 
holesaler furnishing the m de pe ndent grocery man because the in- 


lependent grocery man cannot buy at the wholesale level, not hav- 
ne a warehouse und then they sell to their retail stores and the 
Nesaler sells to the retail stores, A. & P. in their wholesale depart- 
has to maimtain warehousing, has to maintain advertising, and 
to maintain distribution to their retail stores; don’t they ? 
\I SIMON, Yi I 


The CHairman. And they have a capital investment in the ware- 
ousing and in the operation: isn’t that right ? 

Mir. Simon. Yes, sir. 

The Cramman. And the independent wholesaler who is selling to 
vrrocer has the same sort of situation to contend with. 
i | it situation. 1f we were to view it through the theory and philos 
phy of the Sherman Act, the only way A. & P. really could cut 
would be to cut their wholesale profit ; wouldn't that be right ¢ 
\ Simon. Yes, sir. 
Phe CHarMan. To their retail store. 
Mir. Stmon. Yes 

Phe ( HAIRMAN. SO they would lose the profit on the wholesale 


enture to make more profit on the retail venture, or to get a bigger 
irket in the retail venture: is that correct / 

Mi. Simon. That is correct, s 

The CrarrmMan. We were doing that under the theory of the Sher 
{ Let prior fo the passage of the Robinson-Patman amendment to 


ie Clayton Act. If you can get rid of unfair discrimination by the 
ucer to the wholesaler, or jobber, you can produce a fairly com- 
petitive economy ; can | you’ 

Mr. Simon. In the case you have given, Mr. Chairman, I have no 
terest 11 home except ometimes I have sympathy for them, be- 
hink tl ea relatively inefficient operation. 


The CuaAinMAN. I am just using them to represent the target al 


vhich the Robinson-Patman Act was aimed. No matter how you op- 
anything, if you do get price discrimination at the producing 


lev ce or at the jobb ne or w hole sale level, then you vet al other viola 
on of the real theory of the Sherman Act. 

Mr. Sion. The diffic ulty is that in every transaction there is both 
i buyer and a seller and when you pass a law or by administrative 
regulation require an even, nondiserimminative level at either end of 

at buyer o1 seller relationsh Ip, you automatically create discrimi 

ition at the other end. Because if all buyers have to pay the same 
price, sellers are treated discriminatorily, and if all sellers sell at the 
same price, some buyers are treated discriminatorily because every 
buyer doesn’t perform the same function for the seller that every 
ovnel buyer does, and the seller doesn't perform the sime services for 
every one of his customers that he performs for others of his cus- 
tomers. 

The Cuam»an. There is one thing that has worried me throughout 
this question of distribution, and that is whether or not we should 
extend Government regulation. We don’t want to get back into the 
foundation of the cartel. The cartels grew up by reason of the fact 
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| if government nh those countmes was party puting wit 

Mr. Simon. That is correct. 

The CuarrMan. They became a partner with busmess. and @ 
pecial privileges to business. in which they were a partner. 
“Mr. Simon. That is correct : 

Phe Cuamman. And there you have the foundat tone of 
entire cartel system. 

Mr. Simon. The Sherman Act was exactly the opposite. It is the 
cornerstone for freedom of trade. It prohibited restraints aga 
people engaged in trade. ' 

The Cratrman. That is the pomt that is worrking me. Carte 


1 


were Orig nally a challenge to individual combat Im tS Initia 


stage, 


ind it got to the pont where it was a matter of comMpetlitiol bet wee 


competing armies, and ! ally a agreement between natior 
uly an agreement between private companies it h tha 
cular nations were lite rested, 
Mr. Simon. Yes. 
Phe Cuairnman. As to modes of conducting bi es 
Mr. Simon. Right. 
PVhe CHarrMan. And that is whe t really fot adisast 
Mir. Simon. Yes. 
Phe CrarrmMan. If you will read back in history, v« 
IriIng the 4 ivil War in exel inge OT prisoners, thie led 
t} t carried them the cartel ships, bes se they i a tt Hag 
was by agreement betweel the combatant armies t it these pl 
were being exchanged, Phat =the historical sig | \ e ort 
“cartel” i ts orlgmal concept Ons. 
Phe Crown always got a large interest in the business 
lve Tre exclusive rights. Ll) sole Ub lversities abroad they te 
the cart vstem as a required course for engineers and lawyers a 
Gio ahead, pleas 
IMPACT ON CONSUMERS 
Mir. Simon. The effect of these terpretations of Chit Robins 
Patan Let is to make a seller's price to his first customer almost 
rrevocable | ira ck Tol =s prices to all other customers. Pha ‘ 
Ohd ana Ss cceeding | istomers ire denied the opport itv to barea 
over price (nd, as the Supreme Court indicated in the Standar 
| Oil of Indinun case, it does not Inauke economl sense 
olnpel the seller to choose only between ruinously cutth Its prices t 
s stomers to match the price offered to one, or refusing te ee he 
dl ruine \ gy its prices to all its custome ‘ ‘ 
costs [resulting from the lost business 
Phe act thus has a tendency to keep all prices high: hereas ar 
LuUCcTION lh price to one customer generally results I erad inal re 
duction in price to other customers and an ultimate genera decline i 


price levels 
Prof. Maleolm P. McNair of Harvard has written extensively on \ 
his anticompetitive aspect ol the statute. Ile points Out t| i i selley 


MavVInNE al oid one price level 


| Is usually very loath to change his price manufacturers frequently hesi 
te to make downward price changes for fear of “spoiling the rket In case 
demand proves to be inelasti 
Marketing Functions and Cost d the Robinson-Patman Act, IV Law and Cont 


l’roblen py 4 st (1 7 
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He has also forcefully shown that such price rigidity is 
a denial of the economic function of price; it leaves pricing a one-sided matter, 
with the pricemaking function largely in the hands of the seller, and the edge 
removed from the demand blade of the pricing scissors. 

Professor McNair’s conclusion is that— 

e laws represent the determined drive of certain groups of retailers and 
wholesalers to improve their economic position and make it secure against the 
stresses of competition. 

The act has been employed to impede efficient marketers in dis- 
tributing goods more cheaply to the consumer. The “cost justifica- 
tion” proviso has been so narowly interpreted that it et nts efficient 
and ingenious marketers from receiving, so that they can pass on to 
the consumer, their real economic savings to a supplier ma the actual 
value of their distribution methods. 

The Robinson-Patman Act has been construed to protect individual 
businessmen against the normal effects of the very competition that the 
Sherman Act aims at requiring. Strong public support for competi- 

n, however, has resulted in the claim that the Robinson-Patman 

actually promotes competition by requiring price uniformity 
ich gives each businessman an equal chance to compete on matters 
otner than price. 

In that use of the term, there are many types of competition. I 
would divide them into three categories. First is the ruthless, cruel, 
predatory competition known as the law of the jungle. Just as the 
tiger may become king of the jungle by destroying the smaller ani- 
mals, a business concern can achieve a monopoly position by predatory 
pricing practices that destroy its competitors. No one should com- 
plain that the Sherman Act prohibits such conduct. 

At the other extreme is the soft so called competition not unlike a 
junior prom. Each person takes his own partner, each has the oppor- 

inity for an equally enjoyable time, and there is no contest except 
perhaps the harmless competition of personal grooming in which 
everyone can be a winner, and there need be no losers. That NRA, 
Robinson-Patman, and fair trade type of competition is sunilarly not 
in the public interest. 

In between those extremes is the hard competition, what the Su- 
preme Court found the Congress intended in both the Robinson-Pat- 
man and Sherman antec which can be likened to a football game. 
The rules prohibit predatory practices, but they do not require that 
all games end in a tie score. Nor do they require that all players be 
of the same weight or athletic ability, and the fact that Notre Dame 
woes unbeaten for » years does not condemn it, but bring it praise for 
being a highly successful contestant. Within the rules, every team is 
supposed to fight vigorously to win. And the fact that the score is 
10 to 0 does not mean that the contest was not properly and com- 
petitively conducted. In another year the score may be reversed. 

You cannot prevent injury to all businessmen without preventing 
‘ ompetition itself. The American people are entitled to the economic 
benefits of compe tition. And while we would also like to protect. all 
businessmen against injury, we cannot do both. 

The Supreme Court, in recent cases, and the Attorney General's 
National Committee to Study the Antitrust Laws h: ive both recoenized 
this conflict and the need to make a choice. In making that choice, 
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the Court and the Atton ey General's committee both chose to vive 
the Robinson-Patman Act a construction in harmony with the basic 
Sherman Act. And there was greater unanimity in that phase of 
the committee's report than in any other controversial section. 


SUPREME COURT RESOLVES CONFLIC' 


The conflict between the Sherman and the Robinson-Patman Acts 
was directly before the Supreme Court in both the Standard Oil of 
[Indiana ** and Automatic Canteen * cases. 

The Federal Trade Commission had construed the “meeting com 
petition” proviso of section 2 (b) as oe merely for a rule of 
evidence. It held that the proy ISO Was Ihap yplical le whenever a seller's 
price reduction to meet the lower ee ot a competitor might injure 
competition. The Supreme ourt reversed because, it said, the Com 
missi ons construction would completely nullify the meeting-competi 
tion defense e xpressly pro\ ided for in the statute. 

The Supreme Court said: 

it must have been obvious to Congress that any price reduction to any dealer 

y always affect competition at that dealer’s level as well as at the dealer's 

sale level, Whether or not the reduction to the dealer is discriminatory. eu 
Che proviso in subsection 2 (b), as interpreted by the Commission, would not 
be available when there was or might be an injury to competition at a resale 
evel. So interpreted the proviso would have such little, if any, applicability as 
to be practically meaningless. 

The CHAIRMAN. Sup pose XYZ company has a complete monopoly 
f production in one particular item. ‘Then a discriminatory price 
reduction on their part to certain favored people might eliminate 
competition, might it not / 

Mr. Simon. Yes, si 

The Caiman. That in itself would be contrary to the Sherman 
\ct right off the bat. 

Mr. Simon. Precisely. 

Che CHAIRMAN. On the other hand, if other dealers had an oppor- 

inity to go to some other company producing the same grade of ma- 
terial and to leave that company which gives discriminatory prices to 
me of their competitors, what do you think about a situation of that 
kind 4 

Mi MON. I think that is one factor that might well be considered 

1 2 pada whether the discriminatory price 

‘The CuHarrMan. In other words, in construing the Robinson-Pat 
man Aet, that should be taken into consideration, whether there are 
other sources of supply of equal salability. 

Mr. Stuon. To both parties to the alleged discrimination. 

The CHainmMANn. Yes. 

Mr. Stmon. Not only does the man who pays the high price have 

have other sellers available to him, but also the man who got the 
low price might very well have had other sellers who were willing 
to give him that same low price. If we could get it from someone 
else who was not discriminating, there is no reason to complain that 
someone else meta price lawfully available to him. 


2 Standard Oil Company (Indiana) vy. Federal Trade Commission (340 1 S 
{utomatic Cantcen Company vy. Federal Trade Commissior 16 1 S. 61 





the Standard Oil ease did no more—and I eat 
too strongly—than to hold that a seller can reduce 
to meet a lower price which is available to the 
tor. And it made clear that the burden of show 


if =, that the seller reasonably believed that he 

the part cular lower price to meet a competitor's lower 
rand not on the Commission. 

Supreme Court sustained the Commission's 


in that the seller, whil 


onist’s price to get 


economik poliey of this Nation, the 


i11¢ 
Lilig’y 


ndard Oil ease: 


Robinson-Pat 

aling with competition, which it sought to protect, 
cht to prevent.” 

d to the Congress a purpose to protect competition 


Court went on to siny 


its entirety, the economic theory which undet 
that of the Sherman and Clayton Acts lI 
veested that, in theory, the Robinson-Pati 
th the Sher and Clayton Act 
| Robinson-Patmia 
tail it that a seller 


nse against a price raid by a competitor 


interest in that ease I would like to cor 

Represent hg empire State Petroleum As 

it ense, I filed briefs with the Fed 

of appeals, and the Supreme Court 

SSION ¢ ind I argued the case before the 

2 State ol jobber associations. 

| ink-ear or jobber easoline buvers in Detroit: of 

+ were « mers of Standard. It lost three of those customers 

ompetitors. It made the prices in issue to meet lower prices, that 

competitors had offered to its customers, in order to retain the re 
he tour long-time customers, 

urt said of the facts: 

of these jobbers are that each (1) maintains 

ery of gasoline in tank-car quantities (of 

n tank-wWagon quantities (of TOO to SOO 

stations; (2) owns and operates tank 

ery of gasoline to service stations; (3) has 

» insure purchases of from 1 to 2 million gallons 


responsibility 


{nd the Commission itself has found that in any event these jobber 
uld have received the lowe price whether or not Standard 


customers Wo 
the competitors lower prices. 


>| 
The ( OMDISSION found: 


[Standard | was convinced that if it ceased granting tank 

b, Wayne, and Stikeman and continued to refuse the 

d’s Auto Supply Co. it would lose these accounts It had 
for believing this to be the case, for all of these concerns, 
Supply Co., had already been recognized as entitled to the 





HAIRMAN, 
reta ler. or were the 
Mr. Simon. They pur hased 
Lv use the nu alogy vou race Vi th respect to tl 
wholesale division and a retail division, but the 
i only to their own retail stations. ‘| hey took de 
uantities 

irMAN. And provided tank 


ne, had cle 


It wasn’t typical of thin 
uld be aman who had a 
ien he sold to individ 
he could undersell the: 
ld up his business. 
Mr. Siuon. That isright. That isa ec 


: : ; ; 
ne higher price got the og isol he cael vered I} 


Ny oallor sata 1rd he oO a f} lin ’ station, 
moped out otf into the moto st’s tank. 
! LO0,000-callon lot 
ttotiv ‘ 
he CHAIRMAN. Citrn b, Wayne, 
dthey have the rretail outlets / 
Mir. Simon. They were wholesalers in the true sense of the term, 


ach of them owned one or more retail stations which in most case 


iev lensedl out. and there were periods ot time where the tenant m 
ve up th station, and they would have to operate it tempol 
bits enally thev were 


The ( HAIRMAN., Nec’s A ito Supplies just bought tor their ow 


Phey are. 
wea. Phey are primarily 
They Claim to be the largest 
hey area large automotive dealer. 
Significantly, n the 19 vears thal this provision 
itute, no seller has ever succeeded in su cessfully establish 


lieve ce any C onimmiisst Case. 


The Attorney General's committee recommended that tl 


“cood tnaith 


solely to test the seller’s adherence to the basic 
ition proviso facilitathu price reductions in genuine respo 


o competitive market pressures in ordet ko equalize a competitive opportunity 
No one who believes in a competitive economy = Can object to that 
recommendation. 

The Automatic Canteen case involved the construction of section 
» (f) of the Robinson-Patman Act. making it unlawful for a buve 
“knowingly” to receive an unlawful price discrimination. The Com 
nission claimed to have made out a case of a violation by a mere show 
ng that a buver had successfully bargained for a price that he knev 
vas lower than what another buver was paying. Rejecting that view 


i | ) | - 
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thie “ iprenmu Court saad, “That arcument would comprehend ally 
ver who engaged in bargaining over price.” 
The Court held that the statute required the Commission to show 
that the buyer had knowingly received a price discrimination that 
is prohibited by the act, because the Court was “unable, in the light 


of other congressional policy as expressed in other antitrust legisla 
] 


tion, to read this ambiguous language as putting the buyer at his peril 
enever he engages in price bargaining.” 


ied saying: 
















Such a reading n t be rejected in view of the effect it might have on that 
irgainil betwee buyer and seller for which scope was presumably 
left in the areas of our economy not otherwise regulated. 


Phe Court recognized that a i r would have extreme diffic ulty in 






proving his ler’s cost savings, for which the ee es ye] 
mits price discounts, unless they cooperated in a study of the se ler” S 
ost. And the Court pointed out that it was not desirable to have 
buyers and sellers cooperating in breaking down the ates: costs, 
















in ence on proof of costs by the buyer might thus have other implications; 

woul ilmost inevitably require a degre of cooperation between buyer and 
! against other buyers, that may offend other antitrust poliecies, and 

ight also expose the seller’s cost secrets to the prejudice of arm’s-length bar 









such el! ement might re adily extend be yond the prohibitions of the 
ind, in doing so, help give rise to a price uniformity and rigidity in open 
milict with the purpose of other antitrust legislation. 


Recognizing that the vague language of the Robinson Patman Act 

permitt d its pro sions to be interpreted contre ary to the Nation’s 

ba intitrust policy, | urge that, as the Supreme Court has recently 
done and as the Atto e\ Creneral’s committee has recommended, 


DrOVISIONS De ¢ 









given a construction in harmony with the philosophy of 
I » Sherman \ ie 























BRINGING ROBINSON-PATMAN INTO 





HARMONY WITH SHERMAN 








Three principal considerations are required to bring the Robinson- 
Patman Act into harmony with the Sherman Act, each of which must 
be considered realistic ally in the light of the requirements for a com- 
etitive economy They are: 








(1) A construc tion of the st: itutory phr: ase injury to competition, 
without which no price ie rimination is unlawful, to mean injury to 

the competitive contest and not merely to one of the contestants; 

(2) An administration of the cost-saving proviso, by which certain 
discounts may be justified, to carry out the congressional intent of re- 
warding efficiency without making the cost of doing so prohibitive ; 
and 

(3) A full recognition of the competitive necessity of being able 
to meet in good faith a lower price that a competitor is offering to the 
ee 

The Robinson-Patman Act does not prohibit all price differences. 
Ob: iously Congress did not intend to do so, because it made unlawful 
only those price discriminations having the adverse effect on competi- 
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on stated in the statute. But to accomplish a purpose of regulati 
rade and eliminating ee njury to any businessman, the act has 
frequently been construed : Ss prohibiting any price difference that 
might injure a competitor—even though it does not injure competition 
(nd some have gone so far as to say that if a businessman makes less 
profit than he would have made if he had received the lower price, the 
tatutory injury to competition is present. 

The Commission’s former Chief Economist has warned that: 


Injury to competition should be defined as injury to the vitality of competition 
the market, not as injury to competition between particular designated cor 
itors, not as injury to a particular competitor, even though the power of lar 


suyers is somewhat less drastically reduced by such interpretation. 


2. Recognizing the iniquity of discouraging efficiency in distributio1 

e statute expressly permits price— 

erences which make only due allowance for differences in the cost of 

cture, sale, or delivery resulting from the different methods or quantitic 
hich such commodities are to such purchasers sold or delivered. 

But a narrow construction of this language has all but read the pro- 

sion out of the act. Inthe 19 years the act has been in effect, the cost 
defense has been sustained in only two litigated cases. 

Mr. Justice Frankfurter pointed out, in the Automatic Cantee1 
ase, What had been done to this provision, saying: 

Che elusiveness of cost data, which apparently cannot be obtained from ordi 
uary business records, is reflected in proceedings against sellers. * * It is 
sufficient to note that, whenever costs have been in issue, the Commission has no 
een content with accounting estimates; a study seems to be required, involving 
perhaps stopwatch studies of time spent by some personnel such as salesmen and 
truckdrivers, numerical counts of invoices or bills and in some instances of th 
number of items or entries on such records, or other such quantitative measure 
nent of the operation of business. 

Che Commission has required cost studies in such detail that the 
ost has frequently exceeded $100,000 in a single case. This virtually 
makes the cost of proving the defense prohibitive. 

As has been said many times, the right to meet a lower pric 

a competitor is offering to the customer is in effect the very 
basis of the right LO compete. But this means only that a seller mi 
educe his price to meet a price already available (not unlawfully) 
to the customer. 

Onlv to brin is sections (c), (d), and (e) of the act in line with 
ection (a) is amendment necessary. ‘The cost saving and injury to 
competition provisions of section (a) are not applicable to the othe 


7 


sections. Thus, section (c), because the phrase “except for services 


rendered” has been read out of the act by the courts, now olves organ 
Zed food brokers a mon \opoly over broker: age commissions. When 
buver bypasses a salesman and deals directly with the seller, the act 
permits the seller to pass on the cost sa\ ings in salesman’s commission. 
Sut if it is a broker that is bypassed, the seller may not pass on 

the brokerage, even though the buyer ea the functions of the 
broker and the payment of brokerage to the buyer could not even 
possibly injure competition. 

This means that where the buyer performs the brokerage function 
either a broker gets a commission he did not earn or the seller pockets 
the value of the brokerage function. 


D. Edwards, p. 168 
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ke mv last point, which relates to orders that the 


(‘ommissi nters in these eases 





ORDERS IN THE VAGUE LANGUAGE OF TITE STATUTE 








rice-discrimination cases relate either to the “primary line” (wher 


y to competition is among sellers), the “secondary 


1i4 pie ged rhytll 


ne’ (where the alleged Injury is to the compet ition of other buye! 


8) illed { ivored customer). O1 perhaps to both. 
In the Ruberoid * case, involving injury to competition among 
buvers, the Supreme Court sustained a broad order in the languag 


of the statute prohibiting « hargimnge different prices to compelling cus 


tomers, considering the statutory provisos as though they were “rea 


I order s Lys, dO Not \ olate the law. but it does not Say what the 


iw require Mir. Justice Jackson dissented because he felt it was 

the obligation of the Commission to spell out the prohibited conduct 

ar tressed t] fact that the Commission's order did not indieate 

hat conduct it pro bited, but left this to be settled in contempt 
for viola f the order. He goes on to Sty 








ro leave definition of the duties created by an order to a contempt proceedit 


f e courts to end where th should begin Injunctions are issued to b 
beved en whet istifien nto issue them may be debatable. But in this cas 
ues that seem far from frivolous as to what is forbidden are reserved fi 
I ! il pun shi ent for lise bedience Is sought The Court hok 
some modifications are “implicit” in this order Why should they not be 
ide explicit? Why approve an order whose literal terms we know go beyond 
authorization, on the theory that its excesses may be retracted if ever it 
eds enforcement? Why invite judicial indulgence toward violation by failure 
iM 1M ( posit ‘ ! concrete? * * This proceeding should be remanded 


(ommission Ww directions to make its order specific and concrete, to 
on he | fe Which are forbidden and reserve to petitioner the 
ghits which the itute allows it, unless they are deemed lost, forfeited o 

iired by the violations, in which case any limitation should be set forth 
Che ¢ nn on d, in short, in the light of its own poliev and the reeord 
nslaite th it into a “set of guiding yvardsticks,” admittedly now lacking If 
hat nnot be done, there should be no judicial approval for an order to cease 
desist from we dont know what 


WI le the RR ib: re d QO! ler Was limited Lo price differences bet wee 
ynpeting customers—leaving not covered price differences bet ween 
ustomers not competing with each other orders are how being 
framed at the Commission that omit any limitation of their applica 
on to competing Customers, 

These orde! eek to prohibit any price differences by al seller, 
vhether or not the buyers are in competition with each other, thu 


requiring ‘ single rigid price level throughout the country. 


(lthough a company sells many products throughout a large part 
f the United States, and is accused of unlawful price discrimination 
n only a local area and in but one of its relatively unimportant prod 


ucts, Commission orders have directed the company to 


ise and desist from discriminating in price * * * by selling [any of its prod 

Cts] to any purchaser at higher prices than the prices charged any other pur 
engaged in the same line of commerce where, in the sale of said [product 
Oo any such purchaser charged the lower price [it] is in competition with any 
ther seller 
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owed and the latter las never been susta nea, 







tl 
4 i ] / 
create an ol LOpols 


Vir. Simon. L think it creates worse than that. because whene 


opoly . 


all the sellers in any industry vou must all have one 


ehout the country and if what they are sellu risa produ 


-~ eevery Ohipany f it dloes TOL have d MONOPOLY ~ i} 
th othel ellers.” t mt order ol etlect requires i Lier ie if 
ce throughout the United States, regardless of diiferent prevail 
yromic conditions mm ditlerent areas, and that customers l 
) COM Mpeltil >! With ee Ol tl 
itutory defenses, Cost Justilication ana meeting Compelitron ai 
urse, Lmiplicit in the order: but the former is almost neve! 


ely homogeneous, before lon oe they will all have the same price |e 


iwhen thev reach the sami price level, bial tle law Vs Vo 


l 


| 


er the country has exactly the same as a conspiracy with 


(roverhment entorcing the con pired price. 


Phe CHARMAN. In your opinion, then, is there a pe bility 
practice contributes to what we call the high cost of bhigr f 

\ir. Simon. | have no doubt of that, Mr. Chairman. The ten 
ay to all the sellers in industry—there have been several 

ere the Commission has sued not one COMMpany ib an NaAUSELY 


e companies in an industry, and they say to all of them, vou 


ind desist from dey abing from Lrigid price. 


e CHarRMAN. but here is a company which has its pr 
hail we say, in Virginia. It is selling a certain prod 
Ve compel ng compantes also selling, whose ple { ire miu 
rther away, Pherefore, the cost of transportat on into the PD 
Columbia of the othe plants Is higher than the cost of tra Sport 
from this plant. ‘They could, of course, quote the same price 
plants, but in the actual sale it would amount to a cheaper pn 


ohne plant to the District of Columbia than the othe) 











Mr. Siuon. Of course, they could also have a uniformed 

ce like the 5-cent candy bar, and then it would make no diffe 

Ut ouch the profit would be less 

Phe CHAIRMAN. ‘The attorney for Corn Produets cited an inst 
1 they hada plant in 4 hicago, | beheve t was, or nenr 4 

d anothe plant in Kansas ¢ ity, and they had to quote to the 

ners a price delivered, which tmeorporated in it the freight 


the pomt of delivery. ‘They were required to quote from thi 

unit regardless of the source of the material. It might come f 

e € hicago plant and eo to the State of Kansas, which wa le 
Kansas ( ity plant, but they would have to quote a price a | 

e Kansas City plant, thereby absorbing the difference in fr 
ts from Chicago, because the Kansas City plant could not 
product because of overdemand inthe area, 

Mr. Simon. I would not want to say that the order in the ¢ 


oducts case doesn’t require what you have just sald, but Tan 
d that the supreme Court opinion m the case does not require t 


that case Corn Products had a plant in Kansas City and 





lf ubless you rierdly wadhere to that price, then every sellet 


“il 


| 
they 
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id a plant in Chieago, and they charged all of their customers t 
hicago price, plus the freight from Chicago to the destination, a 
1 customer in Kansas City, located across the street from t] 
lant, if you take an extreme example, bought a barrel of alucos 
lh was merely shipped across the street, he still had to pay thy 
eht from Chicago to Kansas City, and the Supreme Court in thi 
‘orn Products case, as I read it, said that you cannot charge the cus 
omer more than a nondiscriminatory plant price, plus the act 
oht involved. 
he Cramman. The real way to get around that is to not let 
eht be harged with the bill. but let the buyer pas the freiol t 
Mr. Stwon. Sell f .0. b. without a freight allowance. 
The CHamrmMAN. Yes. 
Mr. Srvon. Yes. 
Phe Crairman. Otherwise you run into the danger of the bas 
) , price \ vy 
Mir. Stwon. Where the Kansas ¢ ity plant was out of material an 
mnted it shipped fro l Chicago, | have ho doubt the 
il freight. 
ot relate to the desirability of a broad statut 
to give the enforcement. agency wide rang 
onal intent. Weare now talking about con 
ued by the Commission. 
se ord ls follow il close decision as to whether 
on was in faet unlawful. In other cases the orde 


l 
thie 


nical violation in a few sales out of millions made 


Phe Commiussion’s decision in every case 1s necessaril 


facts in the particular case and its finding of an injury 
the circumstances of those particular facts. This 

red by the statute which prohibits only those cliserimi 
an adverse effect on competition. But Commissio 


stop charging different prices without regard to 


before this committee is a bill providing severe per 

if Commission orders issued under the Robinson 

urge that that bill not be enacted until the Comm 

draft orders that deseribe the prohibited conduct 

hnty to permit knowing what 1s thereby covered 

tly the Commission sues virtually all the sellers in an indu 
eparate suits charging price discrimination. It may charge 
th maka v iles below their respective list prices. The orders 
t makine sales at other than rigid list prices —a conspira 
 fixer’s dream. Instead of the Government prosecuting 
creement not to sell below list price and the Department ol 
would certainly indict if such an agreement were made—the 
ent orders the sellers to stop bargaining over price and to 

y at list prices. No salesman need ever worry over what hi 
ompetitor is offering; he has his list price and he knows the sale can 


hil} 


t | 
1 
I 


only be at that price. 

| would like to close by quoting from a 1948 report of the Federal 
ade Commission, which warned, and I quote: 

vstem of free initiative is not immortal but is capable of dying 

g down with it the system of democratic government. * * * Kither 





oul 


prohibited aa 
| a 
Let lei F | 


Manner withe 


Has ed. at 7 
Simon. When a 


the law made 


ae ssmian tell you that he n \ 
lan compelled to be reminded of t 

many times the « lient comes to 

»do so and so?” IT immed ately uve to ay, “Ye 


certan 


and says, “Does the law per) 


t then when 


l que tio} } r= ” phutes, 
ld me all the facts, and wl | 
‘rent than what I hi 
Phe CHarrnman. What lawve sn't had that experience / 
Mr. Simon. Yes, sir. When you tr » make certain rules, 
retty difficult for any living person to try to visualize all the ram 
ms, and I think that we have 


to do this. In these trade mW: 
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retiol I wouldn't vive unli 
diseret QO] to deeide whether in tt 
bad. what may be in another context 
ad i”) the ohbiective of preserving frey 
ur interpretation of the purpose 


terpretat 


those 

by the biggest scor 
14 purpose ¢ You are looking 
Iam thinking of it from 


for the benetit of the consumer. 


to get the best article fi 


nh adequate quanti 
ifford, ana at the same Time 
\ “producer” I mean distributor also 
k and investment: isn’t that right / 
pose of competition 
ld even delete, Mr. Chairman, the reasonabl 


1 
Mpelilion is WOrKING they have to vet a reasol 


) ile oo bankrupt ana vou wouldn't have the good 


of competition is to eive the consumer the 


tf} ein idequate quantitie 


order to do that, vou don’t want your produce: 
t. of course, vet n prolit out of their effort 
willing to get up at 6 oO clock in the mor 
7 o'cloek at might, and do some of the wor 
e and thereby have a lower distribution cost, 
him by requiring him to charge the markup that 
o have who doesnt want to vel p> until | 
to work until 4 o'clock. 
theacl, plea eC, Mr. Burns. 
hould have the reeord show omething Ot 
ein this antitrust field. T believe vou 
the chairman of the antitrust seetion « 


ohet. 
ve | oO Sel ved Oo} the stat} of senate ¢ ommiutte e 


mses of the antitrust laws 7? 


M8 and 1949 | was counsel to the subcommittee of 


na Foreign Commerce ¢ ‘ommiuttee which Was charged 


hy law 
( Diseuss 1) I the record. ) 
Mr. g ‘re a member of the Attorney (reneral’s Na 
nal Committee / 
Mr.Sraon. Yes: I was. 
Mr. Burns. | your statement you advocated the concept of har 
ompetitio wh) vould result in economic benefits to the public 





vour view that e Robinson-Patmat 
reted in the past is the only barrier 
hievement of the goal of such competition ¢ 
Vir. Simon. No, I. \s a matter of faet. 
ide laws ahead of the Robimson-Patman et 
Mr. Burns. Do vou think that 


vou visualize can take ph 


rorcemet! 
the avene 

cord 
minal. 

ano madu 

and vigorous competition 
try where there are o1 
d they all 


i! 


eertall 


hone 


In the industry. 
But in the situations where have rr 


ind do not change because there are » few sellers that 


that any char re he mikes will be met by the othe 


does that create any problem 1h Maintaimineg Vvivorou compet 


nildn't he cor trolly ow, 


( 
l the Amer I Poba 


Mir. Srwon. That one facet by itself w 


ee Cilst tii 
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elation hip of 2 or 3 con 
»alone, but price and all other 
{ any comipelition even thoug} 
wreement such as you had 
ha a conspiracy IN an Maustry 
they never got together a 
( ; s like the Lobacco cast 


1 


refer to, and do so unde 


( unt hike, or Wiibett 
| 


ovpient OF price UW brormiily 


/ 


ive three kinds of prices in this world. Yo 


Sibiie pl ces becnuse Chey ‘ vreect Lo 
e people selling at different price 
Or you can have people selling at the 

forced them to ado so. 

irkel, you have people selling at the 
y, either an implhed or circumstan- 
imaiited ¢ quity power under the Sher- 
hspiracy. Again, where the identical 
s competition, I WOt ldn’t be disturbed. Lind 
de in each case whether the sellers have the 
‘ven if they didn’t actually get 
ho point i His COMpeling With 


whether there has been vigorous 
Vy are elliy or al the same price 
Cher. 
in each case. 
» 4 urt do in the Tobueco case to end the 
uniformity ¢ 
red an nyu ICLION, 1 am sorry the 
e, so that the Court did nothing except 
Phe Dy partinent had under consideration for some 
it, as they did in the A. & P. case, to get 
he criminal conviction. And I unde 
he Department finally decided 
onditions tl y were worr ed about did not 


d not bring a civil suit. 
oi ten lt th: he bri : : e 4} ‘ivil 
always felt that the bringing of the civi 


nging of the criminal action—to get the 


very good case by saying that there 
l ca es, because they do not accomplish 
d, { must confess that a lot of people are 
t laws and have a desire to obey them, 
ndictment returned against them. But 

that ever accomplishes anything, 
correct, And only if after the injunction 
ion is policed, is that not right, to see 
* Chairman, the mere indictment, with- 
‘riminal case, will give you all of the relief 





I remember very well one of my first expe 
for a couple of Coneresses heen pend 
booking bill and the movie-divores 


The 
ettle \ i agreed aecree ill 


the Departn nt of 


io follow 


s been had in the 


about that, Mr. 
| have always 
body, as 


17 1 
Ve Ould all uf 


ir appropriations 


| t 


y were as eliiclent as 10 18 ] 
money to dothe lob that the 


} 
CLOTLE 


trained pet 


cases. 


Mr. Stmuon. Tl 
Che CHamman. All. t. You may proceed 
vs. Is it not true that as long as you 


mul ket powell “ 


I ay hav 


ZC 


for the Robimson-Patman Act, but we have to choose. There 
} . ) 1 
Yin this world that I have ever known of that does not havi 


1 a,’ ’ 
o bad about it. We must choose 


rO ve about if sy ad somethn 
} 


the more desirable or least undesirable And I think 
advantage that flow from the compet tive } Nosophy Ot thre 
rman Act outwi loh the advantages of stability to the eco 
hat flow from an antiprice discrimination statute. 


Mr. Burns. You stated that the Attorney General’ 
reco} mended that the provisions ot the Robinson 
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Harmony with the philosophy of the She 


thiat object ve be achieved 4 
those three points that are referred to in n 
. treating the phrase “INJULS to competition \ 
the statute as meaning “myury to the competitive 
and not merely injury to an individual competitor 
Burns. Well, now, taking that one, how can we achieve that 
ve Whois going to make this construction in harmony wit! 


nstance, the Federal Trade Comimiussio1 
the Supreme Court. 
we see to it that the Supreme Court and the 
sion so interpret it without some instruction « 
meress / 
here are many, many examples of instances wher 
es have not done what the ( ongress intended 
irst place by alaw. And Congress in the past 
NH ending the statute so that anybody who ea 
what they meant, or secondly, frequently | 
uch as this, mak hg erystal clear to the agenc 
ded them to do. 
int the second alternative ought to be 
certainly C‘ongeress has the obligation to a 
that thev know what Coneress meant. 
viev of the quotations that you gave us fro) 
confliet and ambiguity of the act, does not tha 
fort should be made to make it clearer, so that 
ve to be construed in harmony with the Sherm 


he law ( 


t would be desirable to rewrite t 

e that we have had in the last 19 vears al 
Nobody could quarre] with that. 

advoeated that sections (e). (d). and (e) 


hndment to make them eonsistent wv ith seetio? 
rder to make them consistent with the Sherman 


with section (a ) section (a), a difference 


ere It Injures competition and where it 1s not 


volvi ir thie brokerage fee, even though if clo 
and even though it is cost justified, it is stil 
eturer to pa brokerage to a buver. And the 
ra 

CHamrMaAN. In other words, that wets into what is commonly 
d the “unearned brokerage fee”? . 

SIMON. Corect, sir. 
he CHatrmMan. Well. is not there a discrimination in that law as to 
inearned bro rage fee, that it is prohibited to certain group 


1 , 
ot} yhibt ed to others? 


d 
Mir. Simon. iat is right. There are certain groups who can do 
others do, and one of them gets it and the other does not. 













The CHamman. That is what | wanted to get clea now 
ise 1 the preceding Congress, ina Ith nk possibly n these heat 
. there may appear witnesses on that very point \nd my unde 

inding was that, for instance, in the chain grocery stores, the) 

t charge an unearned brokerage fee in figuring their costs 

Mr. Simon. If vou have manufacturers over here and retail groc 






er here, aha wm het wee} you have the » COMMA Whose tock 
1 


ed by) tran@ers, and the aa company performs n brokerage Tune 
fo the mat fact rer. | t \\ pern ts the N company lo corel 













Mir. Srwon. Thev cannot receive a brokerage fee. ev though the 
mpany did exactly the same work And it is been applied to 
vhere 

The ¢ IF AIRMAN \\ hat do you think oft aw wholesaler who empl 

into do |} brokerage and haree the broker ive Te at the ( 








Vir. SIMon. Well, | think that where \ anutacturer pavs broke 






fopc f 
fees [ 


oO people for Del form oe the broke rage Tunctiol 


Phe Cu LIRMPEAN, No: ne has one of his emplovee CHAO’ ity Tf 











we Tee Tol him, but he is o1 tlary. 
Mr. Stwon. What [ was going to say is where the manufacturet 
lly employs brokers. [am trving to get away from the spe 
es where they are doing this to give somebody a special discount 


ere it the manu: 


turer's normal practice to employ broker 


(I n Independent wholesale erocer hires a broker and pays him a 


, 
larv IT still think that as lone as the wholesale grocer is hiring 


nebo dy to do that brokerage function he oucht to be permitted to 





t the brokerage fee, evel though the work 1s done by 1 salaried 
pl 
The ¢ HWAIRMAN. Suppose the brokerage fee is also charged hack 


the seller ? 












ovee 









\Ir. Strwwon. You eannot do it more than once. 


Che Cuatrwan. T have had that complaint, that that is clone 
\Ir. Stwron. T think that 


s iniquitous 1f you do it twice, but T cer- 
ly think that they should be permitted to do it once. 
The CrHatirMAN 





lmeht. Thank vou. Go ahead. 

Nh Bt RNS. On the questior oft delivered pricing, Senator Cape 

rt has introduced a bill at this session, S TSO, which declares it shall 
e a violation of the Robinson-Patman Act for a seller. acting 

lependently. to sell at delivered prices or to absorb freroht fo meet 








wood faith at equally low price of a competitor. 

Do you advocate the enactment of this bill? 

Mr. Stwon. Well, T think what vou just read, Mr. Burns, 
itement of the existing law: and if the bill were enacted, it would 


ce 








a ense such as we spoke of a moment ago, where the Coneress 
ould be stating mn clear language what I think the Supreme Court 
\ aid is the existing law. 
Mir. Burns. Well. now. if this bill were enacted. would it ot 
effect leg ilize the S\ <tem whereby every mill would be a basiz Yr po 
| constitute industrywide freight equalization ? 
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inder that bill or under existing law, in the al 
and I mean even ail implied conspiracy, Ol 

} showing CONSpIracy every seller W ho has I 

n honest-to-goodness price at his own mill, ca 

petitor which happens to be a lower price. 

vou have an industry where there are a hundr 

ach of the hundred manufacturers has his ow 
ind he may permit people to come and buy at 


y 
to, but when he gets into a distant territory, a 
erto the customer has a lower price, the present 


uld permit the distant manufacturer to meet t 
lower Omipetivtor. 


t 


( oO vive em ly seller il monopoly ih the tire 


ind to have each seller contined to sales solely to t 


pt ce, plus 1i1sS transportation COST. IS lowe 
eC, PLUS Cie transportat on cost. of every other seller 
it 


legal, if all of the companies in the busing 
freight or equalize freight with each of thei 


t thev are in effeet all chareing the sume price at 


Walter Woodin coined the use of the word “svstematic’ 


ch vou have used it. I believe from reading | 
»Court’s use of it in the Cement case, that the 
is used to connote something done by comme 
tnned course of action. 
collusive and conspiratorial al al unlaw ful. 
* you merely mean that a fellow does it 
953, and he has to meet competition in 1954, so he 
I would say it is not unlawful. But T have alway 
the word “systematic” in the context in which you 
. meant collusive. . 
Well, even if the word “systematic” is omitted, as 
{ ere Treight equalization system is followed 


0 regularly meet the prices at whatever po 
/ 


if competitive, I see no reason why the la 


A 
bit people from competing regularly. Where it is no 
reason W hy the law should let them do it in an’ 
vhether it 1 competitive. If itis competitive, 
tion is a good thing 365 days a year. 


— 


not contended that the use of this system by all 
nau try leads to rigid price leadership because of the 
ition against any price cutter / 
iN. When you have that situation, the Supreme Court ha 
was collusive. ‘That was the situation in the Cement Institut: 
he Court found there that when one fellow reduced his base 
ers retaliated by making a much lower price in his tet 
hurting him. And the Supreme Court found that was 
1 order was issued, 

ins. Under section 2 (a), you advocated a construction of 
tatutory phrase, “injury to competition” to mean “injury to the 

competitive contest,” not merely to one of the contestants. 









-e)le mpede the crowth of a particular 1) itl Hipet 







ative \ ( expand iit become mportant produ 






\Ir. SIMON, No one can give any otner answel t| ill my a Yi 
iV it might happen. ‘To me the question \ hether, e@ } 
e particular case, it did happen or is likely to happen. 


| certainly would not want the law to require the 1 









I i to ( 
business before you could do anyth ne. Phe facet that I m t 
a taxicab as L walk out of the front door of t Ss building « 
tf meanthat I better not vo home. 
| 1 GquestIOn IS hol whether sometlu om ih olit hap} n. but Whiel 


kely to happen, 

\Ir. Burns. But the test of the statute is whether it mav subst 
y lessen competition. And that was the word I selected, | 
e there miay be ho dl tT rence between “may” and “might 

trite ises the word “may.” 

Mir. Strwon. The point I was trying to make, Mr. Burns, is I th 


\ 
1.eo) Kevserling who first said that theoretically competition w 








nately destroy itself. ‘Theoretically, if you had 10 grocers in 







a 

Wh, on this theory, L of them would survive and put the other 9 o 
USTNeSS, Phat does not happet in the competitive contest, he 

one goes out, somebody else comes 1n. And therefore I do no 
the antitrust laws ought to be based on the theoretical concept 

ou do fact “a,” fact “z” might result. 

| think we ought to be concerned with whether fact “a” has a r 
able likelihood of injuring competition. 

Phe CuarrMaNn. Does not the law of survival, even in business, pro 

ompetition from wrecking itselt / 

Mr. Simon. Yes, sir: but you eannot prohibit everything that might 
iblv hurt competition without prohibiting competition itself 

Mr. Burns. Does not the business community ex} { 


! expect Troln a SVstell 
competit on not only lower prices but also a cert in degree of { 
sand the opportunity to compete ¢ 

Mr. Simon. I do not know what you mean by “fairness and t 
reunity to compete.” 












ertainly the Sherman Act requires in every industry that there b 
ess to the market, and when, as vou had in the Aluminum ease, t 
uirt finds that the dominant seller or the dominant producer has 
eempted others from entering the market, the Court found there a 

man Aet violation. 

Certainly you cannot have a competitive industry unless people | 

ess to the industry. 

Mr. Burns. But as a matter of basic policy, does not the public ex 

t that the buyers at the retail level have an equal Op] ortunity te 
surchase at the same price, and is not that the philosophy behind th 
obinson-Patman Act? 

Mr. SIMON. That certainly is the philosophy behind the Robinson 
itman Act, but it is equally certain to me that it is anticompetitive, 
id that the consumer does not expect it. 









) 


I> 


[ suspect your wife buys her groceries at the grocery store that gis 


er the best service, has the best food, and the lowest prices, I know 
it is true of my wife. I think that that is what the publie wants 
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\hi 13U RN | beheve vou stated that you approved the Suprenr 
Court ruling that meeting competition in gooe faith constitutes a 


( te defense toa charge of price discrimination, 


Ol po ble, or 1s it not even likely, and should it not be taker 
fou ount, that a dominant seller, by meeting all competitive offe 
ctively, in good faith, without any predatory intent, may eithe: 


ov price competition on the part of small sellers, or prevent 


nal mpece entry of new sellers ¢ 


I 


Mr. Simon. Tam afraid IT cannot answer your question without 


‘ption of *oood iA bn. because | clo hot think that 


iD Pving 1 V Conc 
| the Court’s use of it in the Standard O 


( tatutol oO] eption Wa 

1S is broad ome people say It Is. 

I believe that eller—and this would be particularly true of a 

minant seller nh. under section 2 by). meet a price W here compet 

ve nec ty does not require fim to. 

Li mie ive oO ill @X imple In terms of gasoline, because the case 
lved rasol 


it vou | ive two ewasoline 
tersection, and each sells a well-known, highly advertised, branded 
that nobody is going to buy, or very few peopl 


the other has a nationally lower price. But if th 


stations on Opposite corners of the sani 


in across the street is selling an unknown gasoline such as Simo 
rast e, or Burns easoline, nobody will bus from him, if his price 

Cra ime as that of the highly advertised cwasoline. 

so | it if e highty ndvertised brand seller met the price of Simoi 


isoline, I would be out of business, because nobody is going to buy 


Ly eCVet 
Wie. But the ditferential is somewhere around acent or a cent and 


\ ilf. and sometimes even v2 cents. The consumer expects to buy the 
ne tor that much cheaper than the highly advertised 


ry community there is a differential. It 1s not always thi 


know! Maso! 
wasoline. 

li Inv Opinion, the dominant seller, when he meets a lower price, 
is to preserve the proper differential, but I certainly agree wit 
you, if he went down and met the lower price, he would prohibit the 
er fellow from competing with him. I do not. think he would be 
n good faith if he did it. In faet, 1 am sure he would not. 

(nother example I like is Kleenex. I think most housewives would 
prefer Kleenex to other facial tissues. Frequently, when they pick 
ma box of something else, they Say, oa waht two boxes of this 
Kleene ae Wid it is really another brand. 

Phe other brand has to sell for a penny or a penny and a half o1 

‘ howell 

| do not think that Kleenex should be permitted to meet the lower 
price of every other facial tissue manufacturer. It has to preserve the 
differentials that permit actual competition. IT cannot tell you what 
the vardstick is for determining that ditferential, because it would 
inve to ce pena on the facets in each case. 

Mr. Burns. Suppose that the product involved was homogeneous 
| | ler who first offered the lower price was smaller thar 


1] 7 that fhe setlel 
ompetitors, a heweomer in the business, would vou still say that 


he other con pelilors could not meet his price hh that area, but would 


ive Lo allow ni to tuke the business ? 















wet | ( weceprance iw qu KT 
Vir. Burns. With respect to functional dise ts. in { St 
yicase, would ot the fact that son eof Stand : obl 1) 
t TOT ! el | t of] t 1 
{ t the dif} ( mnk-en | 
. Keeededk Une ( | error ! tive ‘ | ct ( 
NI SIM N \W 1] | e€ every obbet 7] ( 
( nt exceeds the ce 6 scant x the a 
@] ike a prolit 
Vir. Burn But d d recelve 
( { ot the ¢ il 7 tio obber re et or ( 
, ft part of yu ( et] { 
te } rs o) 
| SIMON | 0 1 that \ } ( 
llhieent ce nofeco Ing | 
\) Wing provision e » rigidly trued 
A 4 Hy . ’ nele If oj : 
| erpre that M Justice | f 
fe Auton eS % 1 ist 1 { 
| wouid 1) 
‘ VI | rN | j ! t t} 1) ) 
( « ( ei ( ( rl ] ] ( 
‘ pate poet es 
\Ir. Srwon. Ton oO) fou ) ur {1 
1h) hhh} ( 
ot ! | RNS I) tan ‘ } ( ( ored by ( }O ( 
\I SIMON, | } ol 1 it there were ! | 
; ir in Detrout I! ‘ (I Poms, anne Ned’ \ art ps ! 
‘ 1) r before Sta ley EV, Ve tan le } \ { 
iS a rand e named “Poy it sold fo 
» 4 i gallo elOoOW The oe he p ( n the territo \ 1} | 
, ( iware of any ¢ (ié that the mayor ¢ leo pa ( Dre 1) tC 


] 
cee reductlol 


¢ + 7 , . 17 ' 
Mr. Burns. Is it not possible that competition would have bee 


rhe ore extensive 1f not for this selective price coneession to particular 
aes Hers, md Standard’ ontrol over its leased and owned tation ( 
ua Mr. Srxron. No. sir. The finding of the Commission, as well as the 

! ling of everybody el eC. the eourt of appeals, Wis th) il th eC four 
” istomers would have rotten the lower price anyway from somebody 
la 


else. and therefore I do not see what difference it makes to the con 
a petitive contest in the area that Standard gave them a pri e which was 
tlreadyv available to them from someone else. 


6727 [ent 2 °4 
2 I ~ 
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ould not price competition at the tank-wagon level 


e oni MT Vigorous competition among the onl producers 
ft more q rable from the viewpomt of maintaining competition 
tive price concessions characterizing Standard’s pric 
Ye porey 
\I a N | ot agree with your premise, beeau e | do not 
“It ra minde at Vv price concessions. The reason Standard 
0 r price to these Toul customers was because the price had 
} i vil te to them by others. 
Mir. BurN Wi ose others major producers 4 
1 


uuld not the quest lon come Up W hether the price 
ompetitors which Standard was endeavoring to meet Was itself 


| Rtob on-Patman Act, because it was not offered 


\I I for other redsons: ves, 
\I btuRNs,. And then would not the questto} be to determine 
the! price of the first one who lowered his price was a violation 


Mir: Si cular case, TL think that the test would be 


nS rd knew, or acting as a reasonable and prudent bu 
a ive known, that the price they were meellnoe wa 
i I { 

Mii RNS ut oking at the case of Standard arising a 
brick Live t. but lookine at the economics of the situation, 
L sol ttort be made to have a determination of the first lower 
ilered t letermine the legality before others are permitted to 
\ ch gives no protectlon to the buyers, who feel there has 

rimiination ¢ 

Mr. Simon. Well, you are talking about a predetermination, and 
from the facts of this case. Palking broadly, You may 
tl wh Chr IS Cost yu tified. but nobody Cahn evel 
{ OUNL IS Cost ju tified without having a 
ugh the books. And if you and I are vigorously 
| offer a lower price to Mr. Jones, and you want to 
| rely am not gore to Open my hooks to vou 

et ¥ \ MKLILO! vO through hy b wks to see whether it 
i rel | k the law mu permit you to act aS a reasonably 
{ Otherwise you would be at your your peril. 

) dl ne vy vourself that my price was a legal price, 

\] BURN Won ! inv evidence tl at Standard denied tank-eat 

othe tlers, of groups of retailers, who proposed to furt 
rage facilities and buy gasoline in appropriate 
\| ~ | ‘ isa iemument made in Ll of the b efs that 
there was | case where 2 or 3 people, Nn aybe 


t. lO or ZO; got tomet he i ana said to Standard, rt Ve 


i bulk t. and 1f we do this, will vou vive it to use” They 


y opinion. it would have been illegal for them to have said 
ah * be ae ePCT1O ’ (bob) permits you to reduce your price only to 


}l eC W ) ha been otfered to the customer. No lower 





\ provided Tor 


sion’s const 


with the econo 
As the late Mi 
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er he f the Antitr t Division, said durit the 
‘ th pl 7) he Shermy \ct ‘ it ! 
NOV hole philosopl we re usked 
! hould let this busine nd 1 
f I ‘ al il \ I KI Wil where Wwe ire with tl 
( ‘ I « ( | } oo stre \ han te 
( re e | ! ( qgraith te eel Vv I e Whit 
fro. ( ‘ And ule « r that 
l tt t hie ( r reasonably elieved tha 
er price te 4 competitor’s lower offer 
‘ { a ; 
( ( e ¢ m tot ke« } ! ) Sty 
I penadil ( review ( ‘ 
( = imndurd 
’ | I ( ! omy! tec Co! re hd mil iL ) 
( ( he Supreme Court’s de on ving 
| I vy | politic nent co o x thre ‘ 
I } ( Ile } ora l ! 
I een t ! ( ( e of the voter | | 
So I out cul a rt shootir it | 
i | I I nder Let us ppose ful er that oppor 
‘ ‘ | he ken f Col je and begin taking 
( I kk hata ng I keep my opponet 
e he cant he ¢ winning over n e of the voter so I 
! every m 1 again I hit an innocent by vide 
( he tl the Supreme ¢ rt told the Standard 
( ( | 1 cor do] in the Standard Oj Indiana ) 
( (it S1¢ re O€ Suppo sth nfla I ILO 
‘ Supreme ¢ l especially pointes (| ive 
‘ price ‘ ( ( t Stand: l ad te ie 
‘ he } hie ©] to keep the } ( oO _ nasty 
{ i ( he { I het 
. S101 es clear that the good-faith defense does ne 
( ( tedly unlawful price of competito Sines 
Lye f M Pat n’s political oppone t ro 
g ‘ f ! defense ce d not po ble justify Mr. Patman 
| ( pt ana v to assume that the Congr ! politi 
( \ bv law land proper campaign tact The 
( ertainlv be at a seriou mpetitive disadvat e if he 
d Perit those eca»mnaign tactic No one would want t 
iblie office and be denied the right to meet the lawful and proper comps 
¢ f ) tical opponent That more nearly what I lved 
n error hen h Court had not aeeurate 
( | it n-IT’ I imendment original Clavtor Let per 
( ( t « eritiol permitted a pric educt 
e better service, higher reputation, increased advertisir 
| t e of the compe ol What Congress did in the 
’ n : endment as to narrow the meeting-comnetition defense to 
n ¢ v price of a ¢ petitor \s the Supreme Court 
pointe t the Star rd Oil case, Congress certainly did not intend wholly to 
rov the defenss 
| he change de by the 1986 amendment, the seller can avail himself of 
( g ! on defense only in meeting a lower price of a specifie cor 
n the Patman bill, on July 10, 1935, Mr. Patman was asked a question about 
\T ‘ - t . ‘ 
| Mr rarder will follow me, would answer. * * * Mr. Tee- 
wrot } b He conferred with the officials of the Department of Justice, he 


1 h the Federal Trade Commission officials, and when he gave me the Dill 
t f \ l e Legislative Drafting Service here, I went over it with 

f the Federal Trade Commission and with good lawyers here in this House, and, 
rT it some parts of it, we considered it a good long step in the 


ght direction and introduced the bill so as to present it to this committee.’ 








LAWS 


nd the substantial loss to joovbers 


buildings utilizing their present sup 


pent almost a lifetime, and invested 
fa dual distribution supplier 
is the equality of opportunity 
nequality of opportunity 
use his supplier also sells 

vet the jobber price 
in equal opportunity—in fact 
rket where local competitors 
law from meeting a lower! 
e denied any opportunity 


nded that the “good faith’ defense 
rence to the basic obie tives of 

tions In cenuine response t 

a competitive opportunity.” 

n obj et to that recommendation 

and bv retail gasoline 

with respect to this 


nde Commission wrot 


is Committee on 
} 


Tio! c 1) ais 
f price discrimina 
nation as made in good faith 
(Rept. No. 2438, 82d Cone., p. 6) 
| Mpwanies were, “acting 
independent busin 
rin What mannet 
ourt had declared 
the peoy 
the method 


instrument of 

“In the 

t, ‘Congress was 
monopoly which it 
av the statute gave 
a competitor so that 


imination and meeting competi 
in gasoline dealers This is 


iv supported by fact 


a wholly 


ite has been in effect, including the 


has ever succeeded in defend 
lv showing the good 


a publie hearing on June 1, 1955, 
ases involving meeting competi 


d before the Flouse committee that 
ver investigated by the Federal 


» advised him, but I had not testified before 
never made such an irresponsible statement 

s committee that “favored denlers” of Standard “were 
Standard’s other retail dealers and putting these dealers 
ave read the 5,000 printed pages of the record. Ther 


“ 
ot even 


a Single dealer having been put out of business 


today and 





Attorney Genet 
ittempt is being 1 
binson-Vatman Act 


tlaws * r understanding that the tw 
fa whole and that the Rob n-Patman Act, while de: 


nl Is We see i ‘ i »of antitrust as such 








eat lower ] 


eyressman Wi 


3s Committee, requested that 


record at 
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rHE STATEMENT OF 










! vy earlier statement to 
stutement Contains nu number of inaccuracies Most 
f 


( become unimportant if | can succeed in focusing atten 









eg ‘ nning he Robinson-Patman Act was never intended to 







( ! t ( mpetitive contest, m Was it ever intended to soften 
degree This applies to injury to a single competito! 

t \ ny number of competitors. The Robinson-lPatman 

i question of whether competitors shall be injured 


size, or shall we 
















ke 


than 


thei 


their 










questo! 
petition or monopoly These are the essential que 


persyil 
sclill 





uniformity of prices of the 




















W inde e NRA rouniformity of prices of any other type On the 
hi ; designed vive ench seller the freedom to reduce his 
( ! ical incentive for any seller to reduce his price It 
e of sCri ting “to meet a competitor's price’ which results in 
s, With any particular buyer receiving the same price 
ill sell \ t is this practice which robs the great majority of 
ellers—of the normal incentive for reducing prices, which 
he |] peet of gaining 1 e customers 
The Robi Patman Act does not require regulation The act outlaws a 
{ ! hoth destructive of competition and, by its very nature, unfail 
I requires regulation than do the laws which prohibit one com 
1x from st ng fire to other competitor’s store require regulation. Groups 
| hg great commercial power may understandably object to any laws which 
he buse of power, but the law in point can in no proper sense be said 
to it ve regulatior Qn the contrary, the underlying purpose of this law is 
t trend toward further concentration of economic power which, if left 
iInchecked, will sure ead to regulation 







M | SIMON VERSUS “ORGANIZED 


GROUPS” 








uding remarks, I notice that he sets himself 


ie believe n competition, and, “although vigorously opposed by highly 








d groups places himself “on the side of 165 million consumers who 
| e no other protection against the high cost of private price-fixing arrange 







ments This is eloquent pleading, but will hardly impress Members of Congress 
who are fami vith Mr. Simon’s long identification with what is probably 
highly organized and powerful group that ever set out to wreck the 





In April 1948, the Supreme Court handed down a decision in the Cement case 
t t ment companies had for many years used a basing 
point svster sa private price-fixing arrangement. Within 48 hours after that 





Hill where 


Senator Morse 
inized to help in th 
Ketchum, Ine., at Pittsburgh, 
they were employed by anonymous pet 
00 a month plu cpenses to 
’ ranized to 
nationwide grassroots organizatiol 
time Mr. Simon's firm , 
organized to carr 


ted him to the extent of $2,000 pe1 


Uti L 


115144, 1949; see also 96 Congr 


Simon has been remarkably 
s been introduced in Congress sil 
r Mr. Simon’s activities appear to have branched out 
t News, in its issue dated Monday, December 7 
} t 


te aS I 


especially at section 2 (¢) of the Robinson-Patn 


1952 


1OINS WHOLESALE GROUP TO REVIS 


WASHINGTON, December 6.—The new wholesalers’ group 
e the Robinson-Patman Act has employed a Washingt 
ociated for a number of years with various attempts to 1 
The office of William Simon told Supermarket News that 


re 


sel and Washington representative of the Association of | rheie 

ibutors of America, Inc Mr. Simon was not avaiiable for comn 
‘Mr. Simon's office also distributed ce pies of the new AIFDA book 
s case against the brokerage provisions of the Robinson-Pa 
entitled ‘The case for freeing independent merchants from 

ir competitive opportunity to earn brokerage. ”’ 


which was distributed by Mr. Simon carries the ma eu 
vhich calls itsself the Association of Independent Food De: 


} 





avalli 
and that the loss of this 


eustomer would 
st and higher 


sales price upon the seller's 


it be equally true that the supplier who does 
as a hi 


a high unit cost, for the lac] 


k of that customers 
essential as a matter of 
that customer.” 


‘eally produce 


too, finds it business sur 
Why not then accept a rule « 
competition? Why not 


have a rule 
the small supplier can take the customer, depending 
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rgument appears typical of the intellectual garbage whicl 
irlier writings on this subject, and it leads me to think 


artist at creating contusion he is neither a good 


™ Patri 
5 GOOD FAITI 


ns statement that he, Mr. Simon “at a complete loss 


us State itS re peatedl]y a , by Senator Kefauve - 
on enforcement agencies to prove the discrimination 
Which is almost impossible as a practical matter’.” 
peak for Senator Kefauver, but I think I can throw some 


ing that under the Standard Oil (Indiana 
int’s burden of establishing the section 2 (b) 
thing more than proving that a competitor’s 
or that the defendant had persuasive evidence 
* some kind existed At one place in his state 
| that this is his thinking Speaking of the 
he says 
urden of showing good faith—that is, that the 
shad to make the particular lower pri 
seller and not on the Commission.’ 
appears to have agreed In its inter 
the FT appears to have held that the 
nothing more than proving that the 
rv that the defendant had, in the 


fact meet the low price 


Pinion attempte (to limit the section 2 (b) 

it is apparent that even this limitation 
uld not be maintained in practice. This is the 
‘versing the normal principle of self-defense 
rmal construction of self-defense, then the 
s defense would have had the burden of showing that his 
inlawful attack: but since the Court held that a seller 
law to meet a lawful attack, the defendant is entitled 
the presumption that his competitor’s conduct is lawful 
mmented on the Standard Oil (Indiana) opinion seen 
rood faith” means something more than that the com 
ce—lawfully or unlawfully. For example, one FTC 
a definition of “good faith’ as the term is more 


n from taking any unconscientious advantage 


ns or technicalities of law, together with an ab 
f ts which would render the transaction 


so on the theory that “good faith” in the 

requires general good intentions similar to those good 

thought to characterize the “good faith” defense of the 

‘erhaps Senator Kefauver follows this line of thinking—I do 

» this extent LT would also agree with him: if “good faith’ under 

(Indiana) opinion does mean anything more than I have indi 

then the enforcement agencies will indeed have the burden of proving 

ibsence of that something Moreover, it occurs to me that whatever that 

lditional element may be, it must be something that runs against one of the 

other antitrust laws, or is at least a byproduct of a violation of one of the other 

antitrust laws. The Court was able to rule that the discriminations charged 

in the Cement case were not made in good faith for the reason that those dis 

minations were inevitable byproducts of a pricing system which competitors 

iiaintained by an illegal conspiracy—but the FTC had the burden of proving 

Violations of th onspiracy laws. I would assume that in such situations 
this the Stand: | (Indiana) opinion has not changed matters 


See Proceedings of the American Bar Association, section of 
8 1952 p. 110 





had 
t the old Clayton Act > nly where 
look?” maul 
ad the por f the Federal 
Document 4+ (74th ig., Ist sess.) which 
you will find at they complained that 
amended Clayton Dy 
to apply to buyer competition 
On this fundamental point Mr. Simon is pretty far off the beam 
Che fact is that the FTC report Mr. Simon refers to does ment I h:; re 


the circuit courts of appeals had held in two cases decided in Sand 1924 tl 
section 2 of the 1914 act “had no application to a lessening of competition in the 
resale of a commodity” (Mennen Co. v. Federal Trade Commission, * "e Tt4; 
and National Biscuit Co. v. Federal Trade Commission, 299 Fed 

The next sentence of the FTC report adds however that “* * 
ness of that view of the law was established by the Supreme Court in a private 





ction 
Italic added 


eport said 


Indian Co 


ich has no bearir 
iscussed., The Red Indian ¢ 
which is distributed 








PHI ANTITRUST LAWS 


. For more precise explanations I would refer Mr 
my of t retail gasoline dealers who have 
his testimony may be found in the hearings of Sub 
bution problems of the Select Committee on Sma 
Representatives There may be 
ir. John N. Nerlinger, Jr.. cor 


t} 


long list of 


| 

found, for example, 

cerning conditions in the 

e Standard Oil (Indiana) case, in part, as follows 

gave rise to our complaints to FEC in 1939 was * * * 

perating margins received by retailers in the De 

I nately 3 cents a gallon, und the effect of 

se favored retailers was to reduce such 

rs to 1 te 14% cents a gallon Since rent 

tion with the sale of its products absorbed 1 

f retailers were required to handle and 
compensatior 

business failures, and human suffering whic 

1 operators in the Detroit marketing area by tl 

ied deseriptior Sufttice it 


ve their 


to say that there were 
imilies into their stations in order t 
to buy their ow stations whe 


ngs before Subcommittee 


of Representatives, on dis 

30, 1955, transcript pp. 38s 

sed upon abuse of power will 

on which affords an opportunity 

ontest a see who can produce and 
termines who shall win the co 


nad 


of smatler firms, a loss of 
‘rs und consolidations ending 

We will recess until 2:30 0’elock in this room. 
11:50 a. m.. a recess was taken until 2:30 o’clock 


“TERNOON SESSION 


RMAN. The next witness will be Mr. Cyrus Austin, counsel 
roid Co... New York City. 

iv either file your statement you havea prepared statement, 

on it, or read it, and we will ask questions, either 


to isk some questions before you are through. l 
you were a member of the committee appointed by the 
oO investigate the antitrust laws. 


STATEMENT OF CYRUS AUSTIN, COUNSEL, THE RUBEROID CO., 
NEW YORK, N. Y. 


Mir. Austin. I was, sir. 
Phe CHAIRMAN 


ment 


I wish in what you say you would first give a state 
of your experience and background in the antimonopoly fields 
for the purpose of qualification. I have tried to save Mr. Burns some 
questions on that point. 

Mr. Austin. Of course. I have an LL.B. 


School. 


from Harvard Law 


I was attorney for the Federal Trade Commisison from 1937 
. on the statl of the Chief Counsel, and since that time I have 
heer practicing m New York ( ‘ity. 


to 1944 


—————————— 


sts of Hon. James Roosevelt, chairman, Hon 


Tom Steed and 
mbers 





ANTITRUST LAW 


I am the author of a book published by the committee o 
eal education, of the American Law Institute. entitl 
rimination and Rel ited Problems Under the Robin Sol 
Phat treatise is now in its fourth printing. 

| have had an active part in the Standard Oi] 
efore the Federal Trade Commission. both whet 
mission and since | left the Commission. 

Asa matter of fact, I prepared the ompla 

‘ase as the Commission’s attorney. 
So I think I probably have been ASSO Intec 
e else, I think I 
elce 

Phe Ciaran. In 1 ise you represented 

hroughout ¢ 


Mr. Ausrin. I represented the Government 


(Commission, and since I left the Commission, beget 
fter I left the Commission, when the case first came 
yas ret ned as counsel Tor the Retail (rasoline 1 ther 

of M echigan, ind later D\ the National ¢ ongress ot Pet 


Loti. 


~after that was organized it 
have appeared as alicu curiae Tol those oreal 
its and betore the Commission, on all heat 


1e ()t course, being o the same side 
ssion to that extent. miy position 
>of the Comission s order. 
md no col fliet of interests, because | Was O} 
e all the way through, in that case. 
As counsel for the Ruberoid Co., lam their antitru 
ul some tigation with the Federal Trade Comniission 
led on appeal, and before the Supreme Court, which 
tions both as to the appli ition of the Robinson-Patmar 
functional pricing nna also the question of enforcement. 
entorcement should be granted Lh) the absence of ahny evidel 
o of the order. s miply because the party was in court. 
ise on one side and lost it on the other. I won the at ole of the cas 


on which it was appealed to the Supreme Court by the Department of 


t 
Justice, but the Court also affirmed the Federal Trade Commiussto 


order which | mentioned in this statement, as far as conti 
orde agalnst the Ruberoid ¢ oO, to cease and clesist from price 
ations resulting from the difficulty in application of functional d 
ounts. 
The Crarman. Do you want to read your statement / 
Mr. Austrian. I] would be glad to file it, unless you desire 
read t. 
The CnatrMan. No I was voing to say to you that you could 
t and then comment on it. and then we will ask you questions 
(The prepared statement of Cyrus Austin is as follows:) 


The Ruberoid Co. is one of this country’s largest manufacturers and seller 
asphalt roofing and siding products. The company also manufactures and s¢ 
raw and tarred felt, asbestos-cement sidings and shingles, asbestos insu 
products, gypsum board, and other allied products. The company has 1S ] 

iT 12 or more sales offices located in the Eas., South, and ! | West 
n the sale of its asphalt and asbestos products serves the enti 1ited St 


excepting the Pacifie coast 





tion 
of adopting a one 
function, by granting 
as to whom the company se 
the part of the supplier as between 
but does not eliminate competitive 


the retailer customers of jobbers, 


on 
1L1eTS, 


“ison that 
‘load quantities, must necessarily pay a higher 
m the manufacturer. 


s to functional discounts and sin 
to competition 


vetween purchasers where injury 
nt to which functional discounts may law 








scorrect. 


so-called built-up rooting. 


y sell both to wholesalers and retailers, 
irdware stores, et cetera. 
Ilow about independent lumber yards ? 
they <ell to them. If ] said “chain lumber yards,” 
ye to the fact that there are some of those. i do not 
IS pares ularly, beecanse they sell to any 


to aly 
Ww] 


>| cators who are roofing co! 


Cts wit the man who has a house o1 
certarh amount of Money, Phen the 
the siding or whatever it Wty he, 
roof. And he vives a price for the 


ipypt 
ectly in carload quantities. 
rob ers Warehouse the ewoods ana resel| pill 
irload quant ties. Ora retailer can ordet 
| rough il whole aler, if he wints to do it, bui 
| in carload quantities will order direct 


the company sells both to wholesalers and 


has to buv a full « arload: is that rioht y 


= some stopover. | think OC’ isionally 
he to more than one customer. 


holesnler can buy in less than carload lots 4 


] ] 
punv se Ils, except With some minor exceptions, 


nto their own plant—it sells only in ecarload 


ruckloads when Tsay that. 
nt I was getting at is that maybe I 
o clarify it. It looked to me like vou wel 
n less than i! loud lots to the wholesalers, 
contractor they would only sell in ecarload lots. 
ron the record. , 
not correct. 7] hey sell in ecarload quantities te 
truckload quantities. ‘Twenty tons 1s a carload, 
truckload. Now it is largely trucks, that is, to either 
sor reta lers, but the VW holesaler resells hh less than carload 
his is his principal function, to supply the local applica 
th roofing materils, to warehouse and supply 


iles are naturally ata markup and have to be at 
carlond, because the dealer who buys a carload ean usually 

buv direct. , 
I point out here in my paper that the Ruberoid Co. is operating sub 
to the Federal Trade Commission order that IT mentioned, which is 
f the broad orders that Mr. Simon mentioned this morning at 
se of | testimony, not to sell at different prices to competing 
tomers. and the order. 1f it 1s read literally, would prevent any dit 





not compete 
mination at the retal 
obvious that here 
“9HTe ren, where he 
Tomel . hie wholesaler ire at 
] p l F 
ho buy direct from the manufacturer, 


who buys from the wholesaler has to pay a higher 


cive the wholesaler a markup. 
And if he is not. able to buy In ecarioad quantities he } 


| 
rher price for his less-than-carload quantities. 


a hig 
you give the so-called mixed account, the wholesaler-ret:iler, 


benefit of the functional discount on what he resells 





bbers. 

the jobbers, too? 
vears ago, there w: man who had a 
iobber for Standard Oil. had a plant. 
Oil took that plant over. They actually de 
though they were still br ing in the gaso- 
l nto those tanks il \ had their 

e dealer. 


Jersey, and Texas, and the other com- 
ion systems which they own; is that not 


}i! 


} 


Le) have the bulk plants. 
On the other hand, take companies like Elk Re- 
some OT the others, they still deal through the independent 


1 


with whom they contract to put in a bulk plant. They 





eJones 


T 


rice on the aa , 
Nir Ay STIN. You 
The CHatrMan. No; he 
I just wanted to find out 1f, 1n J higan, they rat 


ne \ ao li 7 Vv state. 


Mr. Austin. I had better stick to roofing until 
hat Llowever., this quest 


"any hame 


as I 


ion of these mixed w 
ist sume. whether ) 


\‘ ire 1] roonne o1 
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} 


holesalers who also has some retail outlets 


. not dome anything unlawful, because it 
dealers. Mavbe Ruberoid is selling direct tO 
Oo meet that. . 

t ha to 9 ve the same price to the retailers, 


_ or else say. “We won't sel 
ve wW le aler” because 
snlers 
Jem of avoiding discrimination in those 
takes roofing contracts or sells to build 


' : ; 
ne Warehousing and performing thre 


¢ of freight equalizatior 
cannot sell very far away 
freight costs. The Rubere 
av from Massachusetts out 
“ast, and South. 
the entire country, 
oust, to have those plants We do not sell 
have to have your plants near enoug 


inlize your freielht with the nearest com 
e selling a customer who Is nearer the 
the competitor. That. of course, is done to meet competi 


It does ne enn. as Was Indicated to some extent this morning, 
VDOaV S pl roIng tO be the same as it was in the cement 


e| Ly e| e ay have a lower list price, 

| 
‘rom buying from us. 

‘r words, do you not find that you have 


} 
' 


ie freieht with the nearest factory, 


‘ 


lerentinl, on raw materials with these dis 


1 


us more at some plants than 


mnufacturinge level ? 


t costs the Ruberoid ( Oo. more for its raw 


inufacture our own raw felt. Asphalt may 
laces than others. It depends on where we 


vour felt, you have to get the raw 


Do vou hot find th it there is some slight different) il 
here is some differential. 
in. That is, in getting the raw materials 7 
Mr. Austin. Of manufacturing costs between one plant and an 

hat is correct. 
CHAIRMAN. Based on the location of the plant / 
Austin. Yes. 





is the policy of tl 
ce the price te 
petitor is only cutt 
ust take rdvantage 
rpretation of the Supreme Court St mndard Oil op 


( will lon erTtothis one ind not to the others, be 


vould be to our advantage to do SO, and 


fo t | 


Mr. 


( Interpretatiol 


"meenh ) compet Trion rood faith. 


Mr. Burns. You mean that the Commission, 1 


could treat a certain area as the definable market :1 


s recognized that Some mieht he just AaAcTOSS the 1} 
onsidered as having been discriminated against ? 


Lo draw a li e@ some place, tl cl if would be up to them to ar 


line, rather than insisting that price reduction in one are 
followed all over the I nited States? 


\ 


Ir. LUSTIN. Yes, particularly true: because I am SUppostil 
1 


) 


t vou have 1 or 2 customers where you have to meet a competitive 





ive Heel 


he Standard Oj] 


othe evel ln the sal 
We do better toward protect 


howell pl Ce tO eVeErVbody\ 


could uve <tLopped 1WsT 
i’ t 


‘hange wit! 


the farthe) 
cheaper itistow ireho ise the 
uck your material a little 


have it available for sale with 


the same price as somebody who 
Is that not right ? 


St judge your pl ices, because the farther 
al, the more it costs to get to your ware 


hand, the more vour cost of warehoush wv 





.mavbe supe 


The CHairMan. I ran into rand of tomatoes last 


t. that were the equivalent of Fame t Nn 


| known. Naturally, a retailer who took 
fornia brand, an unknown brand, was at a handicap wi 
next door who had an exclusive ly on the Fame brand, 
was well known. 

Mr. Austin. That is just like the so-called major bra 
and vour unbranded gasolines. 


know} ] ithe K 


\ 
ire nationally wel 
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| competitive advantage which is built up by 
byte acceptance, 
Mir. Burns’ question, it was Whether | agreed that 


tO ce lipetition and not mnyury to competitors. | 


ury tO Compe#lltion, but I think injury to col 


jury to competition. 
| 


result, which is what the act says. 
ik the Sherman Act is intended to goto mul 
Ol ) 


ne competitor, unless there are only 2 


to competition in general, so that ther 


yur 
is that not 


} 
t one another fo. patronage 5 


peaking of the Sherman Act é 


Sp tiking of the Sherman Act. 

And I think the Robinson-Patmiai 
more by referring to injury te 
| customer, instead of Injury Co COmMpellllos 


I think that is perfectly clear. Ita uy 


right. 


Oo localize the thing 


r further along that In 


pit there} biiy bys Cc conufliet het ween 
Patman Act and the philosophy of thi 
much talk about that. It has bee: 
Sherman Act prohibits contracts 
trade, [here is nothing 
‘LLL of that. And the 
Lmonopoly. And the very 
to prevent the large buye! 
wa obtaining \ monopoly 


price. due to size alone. and 


1 } ' 
welt Wile 1, deals Wii 


Ooh the part of the muanufacturel and Las 


the reseller-retaitler and whole 

uuld like to state what I thn 

been recently, that the purpose o 
as to create equality of opportunity at the 
ition on the basis of efliciency and not on the 

se ; 

5 Ol competing wholesalers of ah article all pas 
tart off equ il, and they can cut prices as much as 


there ls no elimination of price compet ition because 


Ce, 





{ saa al 
Customer Who hocatedd hevl 


oft S1Ze, but hex ise Of loen 


1 1 
here he Wahts to. so t 
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reloht TO meet colpekht on ne 
ictoryv of mnpetitor, the benetit there 1s one which, LO my 


lect competition. 







\ dealer | ted near a source of upply is going to get the bene 
tof that loent It isentirely a different situation. 
| e | RM \ Unk { ere is that absorption of freight. in which 
{ iivantage of his nearness to the source of 






















(ft } } penal zed to make up that difference. Is 
4 I] iv live nn lo ation that 1S low cost liv me area. 
{ | I Ost Of oa oline ul ra other thines possibly col 







ttimeto the migration of busines nto so-called 









- 1 
It is true that a 
practi tL olve as low a price as he otherwise Wiis ht. near 


it 1 , ime Time meet competition near a compet 
i i 








{ fA? Llso. when ve 1 vlve . discriminatory price to one 
| | rT en. Thre buvers in the othe aren have 
that. le Vour pl ‘eis based o1 I sound cost 


petitors of a particular purchaser, a particular customer, falls 
sof the act which, remember, mentions injury to 
( \ that favored customer. 


Mir. Burns. With that interpretation of the phrase, “injury to com 
” ( \"\ o knowinely receives the benefit of the diserim 

| it that point without consid 
cenera | was lesset ed, would it not ? 
\I Austin. Yes, I t! k that is exactly whv the Robinson-Patman 






tf the former Clayton Act. whi h only referred 
of competition ina line of commerce. 










Phere ome question whether lessening of competition in a line 
protect the direct competitors of the chains. | 
cl thie hefore They were in the limelhelht then the 

rs of the em VhOo were ot tting the lower pl ices. 
\] | RNs. But iside from the chains, Just thinking of two persons 
vy situated, would the granting of the lower price to one than 
othe titute ury to competition because it resulted in injury 


Peon pet tor. the seller. who did not receive the lower price ? 
Mr. Austin. Well, the act says, “injury to competition” with the 
rson who received the lower price. Yes, it would result in injury 
that competition. That is the competition that the Robinson- 
Patman Act is protecting 





















Mr. Burns. In trying to consider a concrete case, in order to test 
» act, does it dicate any inconsistency in talking about substan- 








67272—55—pt. 323 





' 1 
he « onaoned ut 


whether you know about the 


Vorld War LI, the standard markup 


stat It is Sx nd 9 cents a ou 
| 


inyvthing about it. 


, the Ljol oil companies 


ituations like the one in this 


Ned’s Auto Supply, that Mr. 

n Detroit, who had six stations 

competing with practically every 
app ired that Texas sold to just 


the other companies had them. 
lat the very purpose of that is not 
. i 
OlMpellllol wo upset compe4it Ol 
‘ ; 
explain that, in other words, 
hare 


Com 
£ at they did not want to buy. They 
charge, or a tax for VOINng through. 
been fined so much in Virginia, but they 


iV W 





1 


southern st , neceout. e pul the Coal Stabil 


to prevent anybody trom selln onl for less 


du t1on. It didi eliminate ie ell nt producers, 


I 


lines that were too expensive to operate, or who operated thi 
inethe enth but it wasa vod end to the eflicient proauce 
We lost a ver’ nall percentage of mines, but we d 
that remained stable concerns. Of course, that law 
1 


now. It was in existence for about 6 years with that 


It saved coal for World War II, where it was highly 





an ought 








at follows 


e ( ‘apehart bill. 
a good bill. 


ht a sorpition. And that 
e delivered prices and freight 


insofar i 


ht. But there was a third 
1s lawft | price of "A col mwMetitor 
nk ought to be embedded in, by legislation 


andard Oil decision. 











STATEMENT OF PAUL TREEN, PRESIDENT, SIMPLEX 


Ra Dui, uN 


MANUFACTURING CORP., NEW ORLEANS 





it they handle ¢ 
‘nm the Pp ition that 


uld be profitable 


“as ; 
ion to penalize 
i think it should be in the form of a 
yment in excess of actual damages plus 


1 , 


dad one oft our competitors 
| 9 


Patman Act. 











Deo Vol 


it hace 


rnc de 


if iM 


Mr. Treen. On my part 4 
The CiuainMan, No; on tl 
Mr. TReen. You mean t 








Orael anit ust Whit Ib Sala. 















\I | { iF | notice, Senator, | made a uvvestion In my 
{ vet e-nand-de order that the manufacturer 
ine Vdd ACCLLeSSt of all denier ana that 
( { h them rehts, and of the issnanes 

I dls e them, at least, some measure of 





| (HAIRM One of the bie fault we have found 
koqderna rade Comm Ol und the Antitrust 


heen the faet that they 


mid that people understand the nature and 


on of Tlarles 















ASSUPUTICE 
fr olheia ty that there v uch an order that would be 


require 


\ | f ( (| ( nae a } | 1? ipprop iwion. The total 






bore e operation of the Federal Trade Commission 
ce } fo the other appropriation that we have. | 1} 
itely. e found that we do not vet any terrifie drive from 
! ler p Chee s he retail merchant ‘ mid othe be il] for 
' 4 | 
1) I | fr ehnougl money to vive t Ose peopre fhe orgean 





hey come m, and we have 






a li { \ | If oF money we get for them. 
[ am just tell r you tunl facts. You must realize that the Con 
trict, the Senators from your State, unless 
‘ it home, are not going to fight to inerenase 
» here, or to increase Government expenditures, which is the 











you are completely right. The Com 
YFONIZATION W hich could 8) notify the 


! Yi ‘ould not reasonably expect the defendant to do so, the 

to whom the cease-and-desist order has been made applicable. 
uld hard te their dealers and say, “We have been wrong.” 
| for the competitor to write to them and say, 
a ‘ cf ( d-desist order.” 


\t least. we felt that we could not verv well do so. 












( 7 | \ I do not know whethet you were pre ent when | 

l early the lL in one ease, the case of the movie divorce 
i, init ock bookine bill, I id been requested hy the 
a { Dey rt the Antitrust I) VIsIOhn, to keep reintrodueing 
ose bills veat iter year a i threat, to see that the consent decree 

| yuurt would be lived up to. 

Mr. Treen. One other point that T touched on was the delay be 
the violation and the cease-and-desist order. TT realize that thi 

rt I ne tal i thorough investigation. I think about a vent 


was issued, which 





tea Oo 
Prom any molore ye 
EN. Tl 


it is correct I 


belt 
| hed On OM othe 


lt did not particularly affect. me » «lid 1 le 
I) \ \ Vou know, the 


Cast 





1 damage 
think that the cost 
SLO.000. I be 


4] 
the 


‘ 


mititrus 


It would hot thay 
is We were concerned, had 


Case. DM 


‘rated, so far : 
made oreater ‘eoate than the 
Wee would have remitted it, We 
\nd, had the court assumed 


OO O00) damnees. 


ef it, making it S900,000, we would only have 


Deel) 
or declined it. 


Pa Ipl 


mo sion of 


SOOO O00, 
olven for having this 


(One of the reasons £1 
hat a person or company would be more careful in 





fer the war. 


Mr. Pose By 


1 


LV I it The 


Some are very small: me , ‘IU SIZeC. > 
ive beer Tlan 
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And hortly following our elt! 


Lincoln, Nebr., came in. That a large, 











/ 


motorcycle does Cushman make 4 


} 
| 
IN 





\I (reen. They make motor scooters slightly heavier than ow 
e, but lighter than the heavy motorcycles, having power about 
lent of our machine. Functionally, I think they ar 





it is the type that is used in many plants wher 
ople have to cover a lot of plant space to get around; is that 






























































Nii 







































































ree 





\ 





Mr. Treen. Y¢ ‘| hey have the virtue that they ean be riddei 
( r SOX \ woman with skirts can ride them. They are quite 
opulat hey are today one of the largest producers. 
Indian is now discontinued manufacture. 
Phere Harley-Davidson, Cushman, and ourselves, that consti 
t probably 95 percent of the motorcycles in this country. 
\ir. Burns. When you started in 1935, did you create new dealers 
indle your products, or did vou start by selling them to deale1 
who handled t Indian and Harley-Davidson motorcycles 4 
Nii Pr We tabl hed a few dealers who handled our line 
Tt. f 


vast majority were Indian and Harley 


Mr. B it the time that Harley Davidson began to 
et ts dealers to deal only in its own motorcycles, about how many 

ilers did you have that handled your motoreyceles ¢ 

Mir. Treen. Probably 600 dealers, some of whom were more o1 


Ver| aps 


200) eood dealers, anid another LOO 





hose dealers were some dealing only 11) 


all deal in either Indian or Harley 








Nii | I Pe } X dealt exclusively in our machines. The 
O { ( er tines. Sometimes they were bicycle dealers or 
lowe outboard motor dealers. I would say that the 
\ e also dea 5 heavy motorcycles 
’ 3 \} vhere did your company rank in the industry 


s , 
hink that we would have been fourth. 
ild have been the lowest of the four ? 


Dat the time, but of the 4 substan 


ie second paragraph you state that your com 
to 4 jobbers, and to approximately DOO 
this country. Another American manufac 
to 2 Jobbers, and to approximately 600 


Mr. ‘TRrEN oul ‘ 
\I 13 \ | if ) 
\I [re ‘| I e about 2 
ould have been the fourth. 
l CHAIRM In tl 
( to LInSTOres 
{ ( ited. thre v 
rer se Linstore, 





Indian is out of the manufacturing busi 








ute 


hrough 


you st 


further, a third American 
Its approximately 


nanu 
ly t dealers. 


std) 


Davidson. 


hisut would be. 






| pe le will se] 
owever, still ticks 


1 
Lutomot 


same attitude. 
e, you preferred to go into a 
ced range, feeling 


too much: 1s 


1 


ould not only 





COnMMeLITOLS 


notivated enti 


ivy ire following t 
farted out | 
ho se power, 


' , 
have t! 


oO 


‘a Harley-] 


id enter into it. 


rhpeae hine 


revely on thy question of bearings: 


part 


you could hot interchange, be 
Vi nde 


and valves and everything else. 
uld be true, but 


the manufacturer, of course, 
sas Tew parts, and to use those parts in as many 
» that he would use a certain bolt or pin or bearing, 


I Diwanry models aS po sible, because it Increases h 


1< 
f produc tion and lowers his cost. 








fear that there woul 


that exclusive dealn 
rticular market because 


such arrangement 
y, in the town of Ale: 
n his immediate ti ic 
As dilferentiates 


other prod 


wh pt ‘ 


time until 10 o’cloek tomorro\ 


ree recessed to reconyve 
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WEDNESDAY, 


STATEMENT OF HAROLD T. HALFPENNY, COUNSEL, REPRESENTING 
NATIONAL STANDARD PARTS ASSOCIATION, ACCOMPANIED BY 


JAMES W. CASSEDY, COUNSEL, CHICAGO, ILL. 


CSSt ntially a servic 
distribution of automotive parts and in the repair of automotive 
ered vehicles and equipment interwoven with the manufacture an 


j 
i 
} 

} 

I 


‘ *f 
purchase of such parts 


lability of those repair automotive parts and tech: 


ie keynotes that distinguish this industry from others. 
yple not only manufact 
t 7 


i 
lore rit "Oo into the Ito} 


( HAIRMAN, You Pp 
] 1 4] 
1¢ 


pie call them g@adg 


j . 1 
andard equipment, you also manu 











antonm 
industry. 
ereat number « 


hea ndependet | 


ars of their 


We feel that the two 
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i Rol Patma Act doe hot make unlawful the charg) o 
Phe illegal ty 1s discrimination, hay iho the p 
ct set forth in the statute. 
| l \ e vague, it is poorly written. but there is ne 
( it the intent of Congress was in enacting such legisla 
{ rea { a standard. It has to do with the problem « I 
‘ Lruct on, injury, and the prevention or lesse hing 
I Vv ret I ( oneress inte nded that a mere difference in price 
bye e purely llegal, Congress would have used the wor 
ead of the word “discrimination.” 


yr Ould not ive mentioned any standard other than a 


l iter Cone did enact this standard of injury to com 
petition, U] pplication of th standard Was never inte nded Li 
rr Ou \mel ih economy the right of the seller to meet 

market as it occurs with customers as he find 

Coon om rough its leo il and economic bureaus and 


ated the pricing practices of manu 


‘ A ( I \ investiy 
i wutomot e parts rol the past 1S vears. 


Pet. Ot a ele one of its Cases has there been a syllable Ol 
( ( tal gy ihjurious competitive effects at any level of 
LION. Not ¢ ‘ nele economic fact has been introduced 1h) 
here | er o evidence that price differences resulting fron 
* quantity discounts cause any injurious diversion of 
t) etween competing manufacturers, or that any distributor, 
0! Lier | ( \ r lost any business, went out of business Ol 
ed y lo h expense or profit because of historic quant 
| yas pointed « 1 the dissent of Commissioner Mason in thi 
( ! ‘ Yainst Moog Industries. 
{ } ti the Commiussion’s application of thre statute 
Commission’ ces On based sole] 
0] i tL Ot b rt i ( erie 
| ] won ve pal rt ilt uy 
int { \ 1 Oo, Such Lee IS1O} : ha ( en made 
1 i e 4 } { ( lirmative proof that the pur haser paying th 
er] ( mpetitively injured, that in buying autom 
ti\ rep em par . the distributor or jobber purchaser is not 
ter the lowest net price, that he may pay more 
profit than if he pays less, that the purchaser pay 
( oney tie | up In stor k on the shelf, his stoc! 
po} r merchandise, the stock may have a slow tur 
oO and the sto } vy become obsolescent. 
| nin tenance of stock on the shelf adds to the cost of 
{1 portation, warehousing, selling, advertising, promotion, and the 


lor these reasons, many purchasers prefer to keep their volume of 
parts in stock low to avoid risks and expenses which might, and very 
often cdo, offset at va (ference in price, 

(nd still another consideration may account for the failure of a 
distributor, jobber, or other purchaser to buy automotive parts in the 
quantity suflicient to obtain the largest discount. 
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need that the cause of the trouble is the set itself, which is vague and 
yeneral in its wording and which cannot be translated with assurance int 
det ed set of 1iding yardsticks 


ln the same case, however, Justice Jackson, in his dissenting opinion, 


a 
I} ppraisal of the result of almost 10 years of litigation exposes a graves 
leficiency either in the act itself or in the administrative process by which it 
been applied Admitting that the statute is “vague and general in its 
li { es not follow that a cease and desist order implementing it should 
he [ think such an outcome of administrative proceedings is not acceptable 


[ have other parts of that opinion, but he ends up a part of his 


qt ent 
‘Oo doubt it dministratively convenient to blanket an industry under a 
isive prohibition bulk—an undiscriminating prohibition of discrin 
Put this not only fails to give the precision and concreteness of lega 
duties to the abstract policies of the act, but it really promulgates an inaccurate 
pit il paraphrase of its indeterminate generalities. Instead of completing the 
é tion by al rder hich will clarify the petitioner’s duty, it compounds 
onfusion by terally ordering it to cease what the statute permits it to do 


In its application of the statute in our industry, the Commission 
has wholly failed to interpret, clarify, and complete the provisions 
relative to the right of a seller to buy distribution of his products 
through volume discounts, rebates, or other compensation for fune 
tional and promotional services actually furnished by the purchasers 


It has failed to interpret the meaning of the statutory terms “price,” 
“purchasers,” “customers.” and “commodities of lke grade and 
(| wl t\ = 
1} V have gwiven us no guides. 
Ina typical case against a manufacturer of automotive replacement 
{ e have had these investigations now going on for 15 years. 
Mur industry would like to know where we are. And they finally 
ume out with some cease-and-desist orders, and here is what the Com | 
() ‘< orde} COl I il ds our industry to do unde the Cease-al al | 
‘ t orde 
h cease and desist from discriminating, directly or indirectly, in the 
d automotive products of like grade and quality, by selling to any 
ndirect pur ser at net prices higher than the net prices charged 
he ch I rect r indirect, competing in fact in the resale and 
a } SsHid od S 
I do not kne it that means. 
Dg eee is bE a a Ford or Chrvsle ‘ 
i ( FHAIRMAN phen, i? you givea discount to Ford or Chrysler o 
(4 ral Motors, ve ire violating that cease and-desist order, ure vou 
{ / i 
Mr. Hanrrenny. That is right. 
The Ciaran. Has that cease-and-desist order stopped in getting 
thie @ 4 counts 7 
¥ v . i 
Mr. Haurrenny. It has not: no. No: it has not. 


Phe CHarmMaAn Why has it not? 
Mr. Hanrrenny. They have an order against General Motors that 
ipparently wi n effect or has been in etfect now for about LD years. 


' } 1 ‘7 . P . 
it fas never been e Fectively enforced. 


The CrrarMman. Have you ever seen the charts prepared by the 
Ford Motor Co. on the automobile industry, in which they show the 
of makes of cars? 


Mr. Hautreenny. Yes: I have. 
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DY 


Phe CuaArrMan. It goes way back. 
LIALFPENNY. Yes: where it has dwindled dow) 
The ( HTAIRMAN. Those makes grew up Lh the clays oOo} what we ( ill 


ssemble cd car. 


we al 

Mr. Haurrenny. That is right. 

The Cramman. At one time Ford was the only wholly inufa 

red car on the market 

Mr. Haurreenny. That is right. 

Phe CuairmMan. They made a major portion of their own parts. — I 
ot have many parts, of course. It was the old model J a 
entratior tarted after World War I. 

Mr. HaAnrrenny. That is meht. 

Phe CratrmMan. And the word went out that an assembled ear wa 
ota eood ear, but all cars are still assembled cars tod Ly. They ire 
not il] made none factory. You could not build l Factory big enough 
to build all of the parts that YO INO al automobile today ; that not 
right ¢ 

Mr. Haureenny. That is right. 


| 
The CnmarirRMAN. And the capital investment \ ould be prol bitive 
| 


Ni [ALFPENNY. That is right. 


Phe Cuamman. So we are still assembling cars. Approximately 
60 percent of the car is purchased from vendors; is that not right ¢ , 
Mr. HaAtrrenny. | would say even probably a higher figure. It 

it be closer to say that 70 percent of the car consists of part 


] rehia ed from othe SOUTTCeS, und are assembled. 
And the problem that thas been facing the independent Win ifsc 
rer, Where before World War | you mentioned there were a creat 


yr people in the industry, where everyone had an 


De] yt compet l 


Opportunity to sel] to them, nov it has reverted to where there ure 


y | 

If you are going to get on original equipment, you have to sell one « 
the mayors, They are your customers. 

he peculiar thing ‘about the Commission 1s that this cease-and 
cl st orde recently ssued against independent IS against mat 
facturers that sell nothing to the major vehicle manufacturers. The 
only thing these orders do is to prevent those independent man 


facturers from going out to the Independent wholesaler ay d retailer 
Che CHarMan. And competing with other independent manu 
racturers . 
Mr. Hanrreenny. That is right. It ties our hands behind us. I 


have not gvone mto the prob eC] that is not before this committee of 


some of the complexities of the problem of distribution that has bee: 
created in our industry, but I am just trying to point out that the Con 
mission, through their present action, which has now been going o1 
for 15 or 20 years, instead of assisting the independent and assisting 
the vehicle owners, IS Making It more cditheult for them to obta 
anvthing but the vehicle manufacturers’ parts. 

The Cuarman. How many cease-and-desist orders affect that se 
ment of industry I mean, how mat Vv companies / 

Mr. Haurrenny. ‘To date, out of these 14 enses, if has resulted i 
cease and desist orders. Ie I ot those now are oOo} ippeal to thie 
circuit courts of appeals throughout the country. 
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the CHarrMaANn. The point I am trying to vet at is how many in 
wepenaent parts mia iufacturers are atlected, out of the whole group 
it you re pre t, by the cease-and-desist orders ? 


Mir. [LALerennNy. If these cease-and-desist orders are sustained by 
e upper courts, it will affect everyone in the industry, but to date, 
ifter all of their investigations. they have only issued five orders. 
Phere are a number still being heard. 
\fter all of these years, there are five. 
ihe CHAIRMAN. R oht at the present iInoment, how many parts 
ifacturers are affected by them ? 
Vir. LiaALFeENNyY. There would be about 1.200. 
Che CHarrMAN. About 1.200 7 
Mir. LIALFRENNY. Yes 
Che CuatrrmMan. All right, go ahead. 
Mr. HLALrrenny. They would not be directly bound by this, but they 
| be put on such notice that they will be bound one way or another. 
if{ lect one small independent manufacturer and get an order 
mn, and he is ordered to cease doing what everyone else in the 


\ Ss at Oo e, OF necessity, will have to bring some type of 
ction to prevent the others from doing it. 
\pparently, the Commission has selected these smaller companies. 
It in economic burden for them to defend themselves. It is an ex- 
pensive process to have he Wings all over the country. 


Phe CuarrMan. The point 1 am trying to get you to answer is this: 
t certain ones of the parts manufacturers 
rave prices to the automobile manufacturers in which they prac- 


stimony ou said tha 

y sustained a loss 
Mr. Haureenny. That is right. 
The Cuarrman. In order to get their parts used in the cars. Then 
they sold the rest of the parts in the market. 

if the order is so broad as to prohibit the automobile manufacturers 

om vetting those pe ul prices the order would apparently do it 
ind if it affects the parts manufacturers 
Mir. Haureenny. If that would happen. 
The Cuarrman. Apparently, there are others who are doing it. 
Mr. Hatrreenny. They are continually doing it. The major vehicle 


mnufacturers to date have ignored the order that was issued against 

General Motors. The law provides that they knowingly received a 
( minnatorv 7 
ninatory | 


The Crarrman. It was an order for knowingly receiving discrim- 
y prices. 
Mr. Hanrrenny. It is my opinion that they are still doing that. 
\s I pointed out earlier, if you are trying to sell one of the major 
ehicle manufacturers, and it is necessary that you sell them if you 
ire going to get in the replacement market at all, you will have to 
‘oncessions that are required to get that business. 
‘CHAIRMAN. Well, you have to do that, also, in order to be able 
make the parts, because you have to find out what the specifica- 
ons are on the parts that are wanted in order to manufacture it. 
The only way that you could get that would be by manufacturing for 
e vehicle manufacturers, 
Mir. Hatreenny. That is right. So you can see there are some very 


‘vere | L1O] involved, so tar as our people are concerned. We 


ry 





Che CHAIRMAN. know 
Mr. Haurreenny. So t] 


e fee] rsenator., t| 


1 . 1 
Oo ation DV an orce 


‘compounds contusion by 
permits it to do. 
~ So now, after 15 years in ou 
viol ition than we did prior. 
These orders contain no g udir gy va 
rights and liabilities and by 
letermine the lawfulne S or un] UW fulness oT 


facturers’ 
turer can ¢ 


ing practi 
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It wholly fails to refer to the right of the manufacturer to dis 
criminate in price whenever the price differential can be justified under 
ie defensive provisos set forth in the act. 

Finally, in its application of the act in pending cases against manu 
facturers of ishelaitines parts, the Commiussion’s decisions declare u1 
ul all quantity discounts or rebates. 

In these cases the Commission has undertaken to declare flatly that 
price differentials resulting from quantity discounts standing alone 

re illegal w ithout an y evidence whatsoever of injurious competitive 


etlects 


- 


We feel there should be some commonsense approach needed. Lf, in 
he enforcement of the present laws, administrators chargeable with 
the enforcement of those laws would constantly bear in mind the 
present competitive state of affairs in regard to the automotive indus 
try, and pay less attention to pet theories of advocates of rigid Govern 
ment controls, and allow freedom to the independent manufacturer 
to try to reca _— or at least maintain itself in the area of competi- 
tion remaining after the segment controlled by the major car manu- 
facturers has hee cut out of the American market, it is certain that 


the natural loss of competition would help maintain the competition 
existing between the independent manufacturers and distributors in 
tT 


Lis industry. 
Business requires a commons sense cuide to carry on its activity nh 


the manutacture and distribution of goods, wares and merchandise, 
vhich are so essential to our free, competitive enterprise. 


bind if the Commission continues its present policy y of issuing cease 
ind desist. orders, itnout requiring proof of Injury to competition, 
ind in terms no more specific than the prohibitions of the act itself, 
hel legislation Is going to be required. 

The prepared statement of Mr. Halfpenny is as follows:) 


| CTIONING AND APPLICATION OF THE CLAYTON AND ROBINSON-PATMAN ACTS 
IN THE AUTOMOTIVE SERVICE INDUSTRY 

Mr. Chairman and members of the committee, my name is Harold T. Half 

penn of Chicago, Ill I have accepted the invitation of your chairman to 

year he the legal counsel of the National Standard Parts Association 

d the functioning and application of the Clayton and Robinson 

Patinan Ac n the automotive service industry. The National Standard Parts 

ASs ition is a trade association with a membership Composed of approximately 

so 1 eturers and 2,500 wholesalers of automotive parts, supplies, and 
equiy ent 

During the past 50 vears the automotive service industry has become one of 

gest in tl { ed States. The business of the industry, estimated 

h excess of 6 billions of dollars, is essentially a service operation in 

distribution of automotive parts and in the repair of automotive-powered 


vehicles and equipment interwoven with the manufacture, sale, and purchase of 

h parts. Ready availability of automotive parts and technical service are 
né distinguish this industry from others The demand for auto 
motive repairs is highly complicated and is paralleled with an equally complex 






Mhe automotive service industry is composed of approximately 1,200 inde 


pendent manufacturers who manufacture, sell, and distribute automotive- 
eplacement parts; several integrated vehicle manufacturers who manufacture 

purchase automotive parts which they sell and distribute for replacement 
purposes; approxituately 49,000 integrated car dealers; approximately 12,000 
ndependent distributors and jobbers; and a substantial number of chain stores, 

bber-retailer organizations, warehouse distributors, and others who combine 
the functions of manufacturer and wholesaler or wholesaler and retailer in the 


distribution of replacement parts. In addition, there are approxi 
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ce uvailabilityv. « lomotive replacement parts and technical service 
‘ he ability of the repairman to obtain without de through b 
adse« t to I I infacturers’ the partieulay | ts requill d to 
a disabled vehicle in operating condition. The time saved in obtaining the 
( a wirts eans money saved for a concerned 
Providing daily service to repairmen in sparsely populated areas where large 
K f automotive parts cannot be maintained by the average Jobber except 
ohibitive t to the owner of the vehicle needing repair, and in metropolitan 
< where deliveries from manufaect ng plants take days and weeks 
ble understood only by those having intimate knowledge of industry met] 
f distribution. The magnitude of the problem of obtaining the parti 
arts desired from the thousands of different items required to service the many 
ikes and models of vehicles and equipment units is well known and appre 
ted by all repairmen and jobbers who are daily called upon to obtain those 
j mirts With a possible haste 





THE MAJOR VEHICLE MANUFACTURERS 


The automotive service industry has a most peculiar and comparatively unique 
tuation in that three major vehicle manufacturers dominate the industry 
These vehicle manufacturers not only assemble vehicles but actively engage 


the production and distribution of automotive replacement parts and service 








‘ DY OT! THI ANTITRUST LAWS 


e price for almost every automotive part and rep ( 
d in the industry No independent can su 
her than the three major car manufacturers, under 











ness competitively No one in the automotivy 
! incentive to price his product lower, since 1 
there is no opportunity to eapture any significant 
f ement market that is at present under the cor 
f the ee major car manufacturers 
re required by one means or another to buy their 
es from the parent organization, which has prac 
es and many avenues of approach to the ultimate 
( eflicient marketing phrase “genuine parts.” sy 
manufacturers’ advertising—by radio, TV, and printed 
t ! ic economic advantage. The independ 
fact be supplying this part to the vehicle manufacturer 
ifacturing for the independent market may be exact] 
turers’ use of the phrase “genuine parts” plays 
nae ! facturer, wholesaler, distributor, and retailes 
t} e advertising and misrepresentation Yet in 
he Federal Trade Commission stands idly by 
! lrers supply the great majority of items re 
ufacturers. The vehicle manufacturer, who 
nd tremendous buying power, often forces the price 
hy at the independent manufacturer must at 
‘ riginal equipment if he is going to obtair 
ere eme! nd service market. The independent manu 
profit on his independent repacement sales 
ficult position of competing with the major vehicle 
te vho dominates the market and sets the price 
the vehicle manufacturer, with full knowledge 
when purchasing products for use on original 
utly sells in competition with the inde 
( ad vholesa in the replacement and } 
ttempting not only to sell original equipment but 
1 se ice is, in our opinion, attempting to create 
h to protect vehicle owners against this | 
But fen f the Government proceeding at the 
to enforce its sanctions against the sn 
If continued, the ompetition now offered in a 
jor ehicle manufacturer by the independent manu 
saler, and retailer will be destroyed 
ere is healthy competition between the three major 
nt in the sale of automobile But they do not e 
if repair parts for one another's vehicl The 
manuf ire and distribution of repair parts for a | 
dor Chrysler, but from the independent parts manu 
’ ! th all vehicles. The competition of the ind 
1 distributor must be preserved or each vel le 
lete monopoly in the sale of replacement parts 
MOTIVE REPLACEMENT PARTS IS COMPLEX 
nd for automotive repair, the diverse characteristics of 
xed-trade status of distributors, jobbers, and other whole 
market structure all combine to produce a marketing 
e industry which includes many variable patterns of 
ympetition cannot be clearly drawn and the result is a 
if competitive functional pricing. This involves (1) competi 
various discounts off list price to the purchaser according 


formed b uch purehasers, and (2) quantity or volume dis 
hich are granted in a variety of schecules and forms. 
es in both classifications are used for two purposes (a) to 
wes of accounts to handle their lines, and (0) to induce these 
the market coverage and cultivation desired. The objective 
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nfact that any distributor, jobber, or other purchaser lost any busi 
went it Of business, or was caused any actual loss in expense or protit 
se of historic quantity-discount pricing practices. This was pointed out il 
e el f Comm ioner Lowell Mason in the recent Commission case against 
9 | nau rie 


f 


e Commission's application of the statute in the cases in this industry, 
Comt sion’s de ons are based solely upon an inference and not upon the 
of substantial adverse effects upon competition between purchasers of auto 

parts resulting from quantity discount pricing. Such decisions have been 


e in the face f p e affirmative proof that the purchasers paying the 
gher prices were not competitively injured, that in buying automotive replace 
ent parts the d ributor or jobber purchaser is not necessarily interested in 

the lowest net price, that he may pay more and yet make more profit than if he 
pays less, that the purchaser paying less may have his money tied up in stock 
n the shelf, his stock may contain unpopular merchandise, the stock may have 
turnover, and the stock may become obsolescent In addition, mainte 
of stock on the shelf adds to the cost of transportation, Warehousing, sel! 
x, advertising, promotion, and the like. For these reasons many purchasers 
prefe to keep the volun of parts in stock low to avoid risks and expenses 
3 ad ve! ften do, offset any difference in price 

other considerations may account for the failure of a distributor, jobber, 
I her purchaser buy automotive parts in the quantity sufficient to obtain the 
iscount. In an excellent survey of the industry, Prof. Charles Davisson, 
he Unive ity of Micl hh, at page 454 of his book entitled “The Marketing 

f Auto a ve | Vs 
the distributor has to weigh the reward of a substantially lower cost of 
| n against the ded costs involved in placing orders with a larger num 
re Ol source the taking on of lines which are less well known, and the addi 
tional cos ely to be incurred in successfully promoting these lines to his 

eral trade accour 

Regardless, the Commission’s decisions flatly condemn all price differences 


resulting from quantity discount schedules without any consideration of these 
economic factors. The decisions also ignore the economic fact that no matter 
how a manufacturer's products are distributed from the factory to the ultimate 
consumer, the distribution functions must be performed by someone—trans 
portation, warehousing, selling, store operation, advertising, promotion, sales 
men, and the like And these functions cost money 


SHOULD THE ROBINSON-PATMAN ACT BE AMENDED 


Where these functions are performed by the purchaser the law should permit 
e seller to pay the purchaser to perform them. The Federal Trade Commis- 
ion says the statute does not permit it; that the Robinson-Patman Act makes 
no distinction between purchasers and their functions; and that all must be 


If t is the law, as announced by the Commission, then I submit that the 
ould be changed by an amendment of the price discrimination statute 
In speaking of this statute for the Supreme Court in Bruce’s Juices v. American 


Can Co. (330 U. S. 748, 745, 746 (1946)), Mr. Justice Jackson said: 
“The act does not prohibit all quantity discounts but expressly permits them 
nder certain conditions It indicates, too, that the Federal Trade Commission 


appropriate tribunal to hear in the first instance the complicated issues 
growing out of grievances against a quantity discount practice of a seller (29 
Stat. 1626; 15 U.S. C., par. 13 (a)). Quantity discounts are among the oldest, 

st widely employed, and best known of discount practices. They are common 
n retail trade, wholesale trade, and manufacturer-jobber relations. They are 
common in regulated as well as unregulated price structures. Congress refused 
o declare flatly that they are illegal. They become illegal only under certain 
onditions and when they are illegal it is as much a violation to accept or receive 
s to allow them. * * * It would be a far-reaching decision to outlaw all 
quantity discounts.” 

Yet in its cases against the automotive parts manufacturers the Commission 


} 


has made that far-reaching decision and has done what Congress refused to do. 
In another case, Federal Trade Commission v. Morton Salt Company (344 U. 8S. 
D8 (1947)), Mr. Justice Jackson, in a dissenting opinion, remarked: 

‘The law of this case, in a nutshell, is that no quantity discount is valid if 
the Commission chooses to say it is not. That is not the law which Congress 
ted and which this Court has uniformly stated until today.” 


a) 
» 
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nfusion by literally ordering it to cease 








ul 
| he statute in pending cases against manufacturers and 
industry the Commission has holly failed 
Omplete the provisions relative to the right of a seller 
hrough volume discounts, rebates, or other 
1 promotional services actually furnished by the 
( failed to clarify the me il of the statutory 
¢ ( ind “con of like grade and 
hich anyone can determine what 
price dillerentials under the act, or deter- 
ili follow in meeting a competitor’s price in good 
on for price differentials under the act, or 
e the espol itv for receivil price differentials under the 
f or unlawfulness of group buying under the act, 
I ness of functional discounts and rebates 
I ufacturer of automotive replacement parts the 
that the business firm—*‘do forthwith cease and 
lise! ! g, directly or indirectly, in the price of said automotive 
I ke ‘ rm 1 b el ng to any direct or indirect pur haser 
t net pi highs in the prices charged any other purchasers, direct or 
l petin e resale and distribution of said products.” 
: ng the w of Justice Jackson in the Ruberoid case, the Com 
rae unike the ind ry with a comprehensive prohibition in bulk 
nating hil n of iscrimination Instead of completing the 
hinh <x rif the manufacturer’s duty, the Com 
fusion | erally ordering it to cease what the statute 
to | ns to it inces of price discrimination 
the effects upon competitior 
Mhe ts provis to instances of price discrimination in 
tutomotive replac ent parts of like grade and 
t 1 ( rs competing in the 1 ale f the ime sy tyvyx 
i I i: 
) aqiitet \ h constitute n un f | 
| ! nuf er 1 know how not to re e his 
I roducts of like grade and quality nd 
f to define such term 
! er between purchasers who perform different 
‘] I ! I eniding yardsticks adjudieating the manufacturer's 
rig] iabilitic nd by means of which the manufacturer can determine 
t \ iess or unlawfulness of its future pricing practices 
It \ olly fails to refer ft the right of the manufacturer to discriminate in 
henever the ] e differential can be justified under the defensive pro- 
{ in th 
ni n its app n of the aet in pending cases against manufacturers 


te itive pa , the Commission’s decisions declare unlawful all quantity 
ir rebate In these cases the Commission has undertaken to declare 
price differentials resulting from quantity discounts standing alone 

egal without any evidence whatsoever of injurious competitive effects. 


TSENG] NEEDED 
If, in the enforcement of the present laws, administrators chargeable with 


the forcement of those laws would constantly bear in mind the present com- 


+34 


pe ve state of affairs in regard to the automotive industry, and pay less atten- 

tion to pet theories of advocates of rigid Government controls, and allow freedom 

to the independent manufacturer to try to recapture or at least maintain itself 

the area of competition remaining after the segment controlled by the major 

inufacturers has heen cut out of the American market, it is certain that 

the natural laws of competition would help maintain the competition existing 
en the independent manufacturers and distributors in this industry. 
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\ the court linve pomted out Cone ! nded Lnese naan 
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idministrative rulings, but they have made the thine more comp 


cute l VY vieyv 
=) le kk i 11 tive only place we can gO to (ongere Ol 
lsat tio? ae? dministrative rulin: ind interpretat 
i CHAIRMAN. OF ise, we do not | ke the word ° nebu l 
tp obably is that way. Actually, what Cor yress ntends law 


to establish a definite policy and to allow for individual interpre 


tatio vy the wency or the group involved, 

\I HALFPENNY Phat right 

1 feel { if the ¢ ! rative agence | ive ] ao | | 
most of ible, insofat I think the ole e 

h Cone. I dt intention of doing certa 
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} | t 

\l Burns. Will 11 deseribe what the various types of d 
off | { PD} eare ti t vi r membet1 have been aa king I the pa ¢ 

Mr. HAurepenny. Generally they are all printed, and they are | 
upon this, if you will buy, for instance, say, 1gnition wire or the ignition 
line—they are small items—they run into small amounts of mo e 
if vou buv $1.000 worth over a period of time, vou will get, 1 

| or 2 percent discount. If your volume gets up to where yo 
dome 10.000 or S1D.000 worth ot business, you W 1] vet LO or 
percent qaiscount. 

That 1 printed in a schedule that everyone knows. There is n 


cece ption Im 1t. 
The Cuatrman,. It is held out to everyone ? 
Mr. Haureenny. It is available to everyone. 
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Che Cuaiman. Then the only real discrimination you have is 
you sé ect to the manufacturers of automobiles; is that 


Mr. Hatreenny. That is right, many times, 

Phe CitairmAn. That is done on a bid basis, you say? 

Mr. Hiatrrenny. Yes. This is printed and made ‘available to any- 
Our independent manufacturers may be competing with a vehicle 


i 


brand and certain people may prefer that, and they want a second 


Mr. Burns. What do you mean by a vehicle brand ? 
Mr. Hautrrenny. Say General Motors has United Motor Service, 
10 have a great number of items. They advertise United Motor 
Service, An independent ignition manufacturer is trying to get the 
wholesaler to take on his line. He already has U nited, so he will 
take on our line asa secondary line. 

Phe Cuarrman. Let me ask you. Does United Motor Service have 


a price on items that lower than what the garageman has to pay; 
shall we say? 


Mr. Haureenny. No. 

The CHarrmMan. To General Motors? 

Mr. Hatreenny. They will establish the prices that everybody will 
have to follow. 

The CuarrmMan. For instance, let’s take the ignition. You can 
purchase a complete new set of ignition wiring for your car, cut, fit, 
ind all that sort of thing. 

Mr. HatFrenny. Yes, sir. 


The Cuatrman. And you can buy that from your dealer or you 
‘an buy it from independents. United Motors then is competing 
directly with the independent wholesale of the same thing ? 

Mr. Haurrenny. That is right. 

The Carman. They are getting their supplies through the auto- 
mobile company and therefore they are getting a greater discount, 
possibly, on the bid p rice F 

Mr. Haureenny. In that instance at the dealer level, the dealer 
will not get a greater discount, and you don’t know what the pricing 
structure is as far as the division is concerned. 

We feel they have a price advantage and when prices change—— 

The Cuamman. But they price their parts of materiel from the 
manufacturing company, don't they? I mean, from the automobile 
vehicle manufacturer / 

Mr. Hatreenny. That is right. 

The Cuatrman. Through him? 

Mr. Hatreenny. That is right. 

The Crarrman. If he has a discriminatory price, then some place 
n there, there is a discrimination on price. 

Mr. Hatreenny. That is right. 
The Cuarrman,. If they bought from the parts manufacturer direct, 
Le} would be come a wh ole saler of nie anutac tured parts. 

Mr. Hatreenny. That is right. That is all they are, in many in- 
stances, the vehicle manufacturer. Yet they are getting a price that 
they got from the original deal, and they are using that to their 
advant ive, We feel. 
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Mr. Burns. This price list you are talkin or about. s that the mat 
facturer’s prist list of various discounts off, depending upon the level 
of distribution at which the customer purchases / 

Mr. Haurrenny. That is right. Generally in the industry that 
have gwiven some kind ot a discount. possibly LQ) } reent, for ad Walt 
housing service, and you establish a warehouse distributor, and that 


warehouse distributor may service quite a substantial area for yout 


product. He will carry a complete inventory of slow-moving items 
ind so forth. He will go out and sell that to other wholesalers. W 
compensate them for that. 

| In addition, that warehouse distributor will also be in competitio 
| with those other wholesalers on that same line, Ih part of the tem 

tory. And the people he IS selling to realize that. They dol ‘'t oblect 


to his obtaining that dis ‘ount, because they do not want to warehou 
these items. 

The Commission said because they are In competit on, that tl 
warehouse discount that our manufacturers grant that distributor 
s illegal. 

Mr. Burns. Is this list price the price on the ultimate consumer and 
he discounts off that price ¢ 

Mr. Haurrenny. Yes; usually. 

Mr. Burns. Is there a resale price maintenance on most of these 

Mr. Hatrrenny. No. Our industry has no resale price maintenance. 
\ll we have is suggested resales. 

Mr. Burns. Is it the custom in the trade for the service station. 
vhat we call the retailers, to adhere to the suggested resale prices ¢ 

Mr. HaALtreenny. Yes; because they are generally established at a 

ign that they cannot make them any higher, They are actually 
established by the ve hicle manufacturers, sO you cannot make them 
iny higher, and you naturally aren’t going to make them any lower, 
to stay in business. 

Mr. Burns. You made the statement that the various discount 
which are granted to the purchasers, according to function performed 
by the purcha seT'S, provide margins ot profit sufficient to buy distribu 
tion. Will you illustrate what you mean by that phrase “buy distri 
bution’? 

Mr. HLALFPI NNY. Take the State of West Virev | l. Take 9 cit 
which is a larger community. There will be a whol 
ae 


/ 


; 
ke Bluetield 


aler there \\ ho VW <Prye the repair shops 1! Bluefield and t| e I 


oul ding areas. QOut from there, in the mountal 5 there will be a 


umber ot repair shops, 11 dependent men who have repair shop 
crossroads, and so forth. There is a certain distance that he is going 
to gotosi pply those parts, before it gets to be a diminishing ret 
\ manufacturer cannot possibly ship to that crossroad garage 2 o1 
tems, freight and so forth making it prohibitive. 

He cannot give them the necessary technical skill to install it \ 
lot of these things you have to know something about. IL} if | 


iler at Bluefield has salesmen out on the road who have been sent 
to the factory, who are trained on how to install these parts, what 
you are supposed to do. They olve the repairm in the know ow. He 
vill only go out as far as he ean make any kind of a profit. 
So to get him to go out to those marginal places, we buy what they 


call distribution by giving that fellow a warehouse distributor’s dis 
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count. If he gets an extra 10 on his volume for redistribution, he then 

ll} push nto these remote areas al cl he can take care of those 

Vin BURNS YY } ve Tf" 0 tvnes of discounts mn the industry, one 
functional 1 the other for quantity or volume. . 

Mr. Haureenny. That is right. ~ 

| ( HAIRMAN In other w ords. you hs A discount toa wholesaler 
ne ! ( vi ive on W irehousil Yr an id s ppl ne o charges and service 

i 4 

Mr. PENNY. That riaht. 

The CuHatrman. In adi lit if he is a quantity seller, you give a 
( ( O 


Vr. Haureenny. And we make that available to all of them. 
The CHatirman. I want to make that clear. There are two different 


ty] 

Mr. HALFPENNY. } They will push that ignition line, or what- 
ever it is, to try to get more volume, and that is what our people are 
ry 2 lO ts. 

A d we found h oO ‘ally that that was the best method we could 
loit by. Th eto have some method of getting their products 
at the most effective. 

The Cramman. A lot of these little shops are run in conjunction 

vith fil atic 

M ITALFPED Phat is moht 

Th ( HAIRM M ivbe one mechanic who has a shop beside the 

@ station. 

Mr. Hatreenny. We made an interesting survey that cost the in 
dustry a great deal of money. We found in the ordinary automotive 
part t t t] inventory problem is suc ‘+h that there is only 3 percent of 
the total inventory at what we call the retail level, that repair shop. 
Phe r OF 11 backed up in the wholesaler, the warehouse distri butor, 
and the manufacturer. That isn’t true in any other industry. It is at 
the retail level t { ere is a great inventory. Our problem is to get 
the vento! to that retail level. The oas station, the crossroad 
repair station, doesn’t carry in inventory. He doesn’t have the money 
nd doesn’t have the space and he doesn’t want to carry it until he 

The Cratrman. And he doesn’t know whether the next car that 

es along will require something that he has in stock. He likes to 
l 1 1 1 7 


have a wholesale outlet that he can telephone to, or jump in his car and 
nto, and pick uy just what he needs to do the repair job. 

M cus LFPENNY. That is right. It may be a car that he doesn’t 
know anything about. There may be a peculiar thing, he has tried 
everything, al d if does ’t work, He comes in to our wholesaler and 
tells him his problem. This man will tell him, maybe you need an 
undersize or an oversize pin. He will tell him how to m: ake that t] ing 


1 
oO} 


So we not only need to have parts readily available, but we have to 
have the technical skill, because it is valueless otherwise. 
The CuatrmMan. That is where the wholesaler fits in. 


l 
I 
1 
| 


Mr. HAtFrenny. That is right. Many of our wholesalers in addi- 
tion will have a mac bine shop with precision machinery to help that 
repairman do the job that is needed on your car, to m: ake it run. 
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: Ly ted out, are ( ull gar 
( CO} { i be i iS e 
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I ure t I y ¢ 
Mir. HALFPENNY. They directly to other ma ’ 
e ] | ict e] to ware ouse distrib ( i te ov 
\Iy LURNS \\ bit the qd { { Het ee) | 
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ry oOo] nateve { it product ma hye 
> if there are ZO,OUO ite the pro 
or fifteen thousand of those it ; 
I (CHAIRMAN. He may be warehouse ( 
ber of your independent ul \ rer's 
Mir. FLALFrENNY. Tha rieht 
| (‘HAIRMAN. In ¢ wor e ]Ust ! rOl 
Mr. HALFPENNY. Ni \ jobber ord rily ’ 
( ] ritddea rel hes i i \ it l l 
, er of 1 ifactuy or he ma ( 
utor 1 one line some peo le have | { [ } 
highiv te uP tl Oo” that requires ma f 3) 
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1 n ft man who ectuallv | competlito Du : ( 
qi ! uLOl LI Kx Tie that he get »or LU perce © EOF T \ ( 
pero. he. 
Mr. Burns. Do you have the problem of dual 4 O} 
ers, where the sam stomer may pertorm two Tunctio 
which is in other instances furnished by separate purchasers ¢ 
Mr. HALFPENNY. Ye we do. I think all industry has it. I don 
know of anv instance und that is one of the thing that Vi 1 get into 
nroblems with these economists about. They try to put Us In eXactl 


units—a manufacturer, a wholesaler, and a retailer. There is 
such animal. Most manufacturers of complicated | es do not manu 


facture everything they make. They may buy from some other n 
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facturer and 2a wholesaler ome of our wholesalers have machins 
hop md in asmali w L\ ire manufacturers. 
They fall over into each other’s level. 
Phe Cramoman. In other words, a man who makes ignition sets, 
| buy wire from one manufacturer, terminals from another. 
Mir. Hanerenny. That is right. 


Phe Carman. And parts from another. He assembles them as 
tion set, which he sells. 
Mer. Hlanerenny. That is gt Ile sells it to a wholesaler who 
Nesale a vient duct at | , but he will also do some retail. You 
ell it to a retailer who wil do some wholesaling as well as re 
uy | t| nk thats tru eot our whole economy. 
Phe Cramman. That is more true in what you are talking about 


Mr. HALFPENNY Phat is probably so. 
Phe CnarmmMan. Using again the illustration of Bluefield, that 
ou used, somebody living in Bluetield, a repair shop back on the hill 


ome place, he comes right in there and gets his part there, or some 
tomer may come in and say, “T want this.’ and they will sell it 
to him, and he takes it out and has his man put it on, or puts it on 


lf 

Mr. Haurrenny. That is right. 

Phe Cramman. In that phase they get into the retail end, too. 

Mr. Hauerenny. That is right. In fact, one of our publications 
leasurvey and indicated that our wholesalers do something around 

}to 15 percent business retail. [don’t know how anybody can police 


that, unless we get so much paper business that you won't have time 
to sell merchandise. 
Mr. Burns. But they sell a certain percentage at retail? 
Mr. Haurrenny. Yes. Some more than others. Some don’t sell 
wi It dep nds on location. 
Mr. Burns. But the Supreme Court in the Standard Oil of Indiana 
e had this problem of dual functions to decide, and it is one of the 
problems before this committee. 


In the case of the retailer who also is a wholesaler, is it the custom 
n your industry to make all sales to that customer at the wholesale 


price é 


Mr. Haureenny. Yes. 

The Cramman. Actually you have just one price schedule, then, 
ubyect to discounts to everybody. 

Mr. Haurreenny. That is right, Senator, and whatever function 
they perform. 

Phe Cramman. If retailers, or the crossroads filling station, wanted 
to buy enough parts so you could afford to ship them to him. 

Mr. Hanerreenny. We would make him a wholesaler. 

Phe CHairman. There is no price discrimination there except the 
jnestion of quantity and discount for the service and warehousing 


funetioy 


Mr. Hateeenny. That is right. 

Mr. Burns. So retailers, then, would be purchasing from a whole 
aler and paving one price, but the wholesaler who also sold at retail 
would be purchasing his goods at a wholesale price, so that to the 
extent that the wholesaler was competing at the ret: ail level, he would 


be able to purchase at a lower price than the competing retailer? 











Vir. Hancerenny. I think that is correct. 


Mir. Burns. Was that port involved in the cases which your i! 
ry had inthe Federal Trade Commission 4 

Mir. HALFrENNY. No: it is not of such consequence 1h OUP InaGuUstry 
[here was no proof introduced in ‘wun of those cases. 

Mr. Borns. Considering the economics of your industry, does 


place a retailer who has no wholesale operation at a disi wt antave 1 
ompeting with another company which has both the wholesale and 
etail function in view of that company’s ability to buy all of h 
products at the wholesale discount ¢ 

Mr. HaLtrreenny. No; it does not, because in our industry the re 


Liler, as such, is a man who performs a service with the part, and the 
part is usually a minor part of the bill that he charges the car owners 
there must be a service warhgrerte with that part unless in the few 


nstances someone would buy and install it himself. 

But that issuch a small percentage, it doesn’t mean anything. When 
you take your car in and repair it, you get a bill for the service per 
formed, included in it being some parts, and the parts are minor. 

Mr. Burns. The *y very often Pp lace on this bill the cost of the parts 
eparate from labor. don’t they? 

Mr. Hatrrenny. I think they do. 

Mr. Burns. So, to a certain extent, even though the diiference might 
be small, there would | a difference in price on a repair lob if the 
ervice station was hasine his parts at less than some other servic 

ition and passed that saving on. 

Mr. HALreENNY. Yes, sir; but that doesn’t happen frequently. 

Phe Cuamman. Isn’t it a fact that there is a book published which 


vives suggested prices on all sorts of repair jobs 4 
Mr. Hanrepnny. The flat rate manual, as they call it. That is based 
on time. 

The Cuamman. That is based on a question of time. Are parts in 


cluded in that 4 

Mr. Haurrenny. Parts are not included on that. That flat rate 
manual tells what time it should take and the people try to establis! 
whether their shop ts efficient by that rate. 

That is gener: lly the rate ch: arge, Parts are separate from that. 

Mr. Burns. In cases involving your industry, the Moog Industrie 
and Whitaker Cable C orp., before the Federal Trade Commission, did 
he Commission ‘ae that the rebate schedules made by the respondent 
firms favored their larger customers and put the smaller « ustomers alt 
i competitive disadvantage ? 

Mr. Haurreenny. ‘There was no showing of any evidence that that 
happened, They had to cease any price difference, and there was no 
howing of injury. | suppose you are referring to the oe Salt 
ise, Where | or 2 purchasers were the only ones who could attal the 
volume set forth. That wasn’t true in e ‘ither one of those cases. 

Mr. Br RNS, I wa referring to what Commissioner Secrest said 
his opinion, Whether or not it is based on evidence, I don’t know 
But didn’t the Commission state in its opinion that the result of 
rebate schedule favored larger customers ? 

Mr. Hatrreenny. | think they did say that. We say the fact 
not support that. That isn’t true. It was printed. It was availal 
It was of such small size that anybody who was in business, was do 
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lob for , et Lobta the maximum if they desired to. Lots of 
Phem adiadt ( e to. because they had other lines. 

Mr. Bu ut was there any contention in these cases that. the 
discounts were cost-yustilied 4 


Mir. Planes Ny. Not in the two you mentioned, but in the Niehof] 
ease he spent quite a bit of money—lI was not attorney on that, bi 


insel tells me t l preparing cost justification data and the trial 
ex ner recom led certain diflierentials that he thought were CO 
i 
C\ eversed the trial examiner, and ruled that non 
eo ed. LL ade ly anyone, almost anvone, to put e 
ustification in that the Commission will accept. All accounting 
mete, but whatever they have done about cost justi 
ilmo rap ble Phere are no standards as to what i 
ropel { oO So far no one knows what they mean by COSI 
Mr. Borns. Do you think that the discounts granted by the mem 
of your ass tion could be cost justified 4 
Mir. TEAurs y. Some of them, probably, ves; but I couldn’t sa 
it without | ving what the rules of procedure would be. Up to 
date 1 ly possible to get any agreement. ‘The Commissio1 
never said what they are going to use as cost Justification. 
} take into e | e of cost yu tification the expenses that you 
went into in an area trying to get customers that turned you down, and 
uiy had a ] lity getting anyone to handle your line there. 
| do you de ne what your co ts in an area are? 
\I BURNS Phe Niehoftl Cause, that you mention 
Mir. PLAnuerenny. Niehot? is a small ienition manufacturer in the 
Middle West 
\i 1} \\ threat only ease you know of where an attempt 
eC that these qual tity aiscount were Cost ju { 
\I 1] FPENNY In these recent automotive chses, ve . Sir. 
\] I sO uare aware, the discounts or rebates have 
1 il, rather than based on any actual cost 
Mir. TLAuie vy. That right. It has worked for 25 years or bet 
tel (our dust! has been able to do what was necessary In the coun 
ike the automotive industry prosper and become the impor- 
ndusti the country, and keep these cars moving. So | think 
t ( pudd he in the eating. 
It. } \ ; it we built up must have been eflicient and must 
have been based o e reality of the market place, or 1t wouldn’t have 
| 
Mr. B ws. De n't the statute, as it is presently interpreted, pro 


bit granting different prices to different customers on the same level, 
( they are cost justified ¢ 

Mr. HAntreenny. It does, sir: but IT say it still could be read in—a 
f pointed out, I think there is a difference between price differences 
and price discrimination, and I think that is what Congress meant, 
ind L feel that the Commission has interpreted congressional intent. 
Kven in that you have to have injury to competition. Even if you 
have a price difference they have to prove injury to competition under 





Vir. Burns. You 
Mr. Haurrenny. That ma 
Burns, ‘Take the grocet 
\ chain store can 
My answe 
marily to prevent the growth 
have had the ore itest Grow » ti tory 


more than price in ¢§ ne commoditte 


LKe TOHeYV ¢ 
Important 


! ] 
It not work, 


I do not know anything about the grocery 


weries, and academically know something about it. 
Mr. Burns. In the case of the rebates which vom 


intine, has there been a custom of allowing the rebate 


roups of purcha ers ¢ 


i 
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Mr. Haurrenny. That is one of the problems that has developed ir 
Wholesalers have banded together, stating that tl 
anding together is that it has become necessary for them t 
compet ition of the vehicle manufacturers and the car 


Mi 131 RNS Lhey band together. Hlow does that atlect the price 
they are able to purchase from manufacturers that are member 


Tvour OT ition ¢ 


Mr. HWanrrenny. Then they take on performing the warehous 


function or trving to get their volume up so that they can do a bett« 


ob and vet a better price. 
Mr. Burns. But they are able to inerease their volume if they ar 
eated as a single prune haser and therefore get a discount which eac] 
ember would not qualify for if he purchased individually. 
Mr. HALerenny. In some instances that probably would occur. 
Mer. Burns. And doesn’t that result in granting to the members of 
ha group a discount which in a sense discriminates from the price 


t similarly tuated competitors who are not members of thi 


Mr. Tlaurrenny. Yes, it could. Everybody in our industry ha 
r that point clarified by the Commission, an 


(I Prous OF having 
! yeal wo, there were very few LroUups, how there are many 
present problem has been created by the failure of the Con 
| | ; 
Phe CratrMan. Do the farm cooperative groups buy direct ¢ 


Nii LIALFPENNY No: they do not, because they do not have thi 
| Wl and know-how to handle these parts. 
Phe Cnatrmman. They have gone into the oil and gasoline busine 


Mr. Hanreenny. That is a product they can easily handle, but ow 
Qn cost qustil tion, the Commission has appointed a committe 
ended b Professor ‘I eoelrt, to do something about cost Justification 
I am hopeful that they will come up with something that will be help 
ful to everybody as far as cost justification is concerned. But they 
, UD Ee te 
Mr. Burns. You stated that in the eases before the Commissior 
thet is no evidence establishing injury to competition at any level 
Do you agree that in determining whether injury to competition exist 
efined in section 2 (a), the enforcement agency should consider 


mry to INAI\ dual competitors 4 
Mr. Haureenny. No: I donot. If you are voing to get it down to 
lividual competitor, they are going to be in a position where the 


iT 


law will, of necessity, because of the great amount of litigation, just 
break down. I think our whole antitrust policy 


Phe CratrmMan. Off the record. 

(Discussion off the record. ) 

Mr. HWanrrenny. If we are going to have a competitive society 
which has made this country great, you have to have it on the basis of 
general competition, not individual competitors. The Commission, 
however, in many cases in the past has gone on the basis of individual 


competitors, and I think that is where most of our real controversy 


ind trouble comes in. 








LLALFPENNY 


Phe CHarrRMAN. If lie in do a good Job and doe wo 
t. he can stand up Fil t pretty tit] OlIpeLIlLoO lt 
just l . tay } t)} The 


Mir. HaAurrenny. That is right 
The ( HAIRMAN, Kon nstamce, | KhHOW one PDA hop \\ 


eton where they have 1 \ 1") VOHRderiUL mechan Lle hha POT | 
entiol for ~ week I} ew II have to ruil Up shop POr Those 
except for a little servic job, ntil that fellow gets back 
Incidentally, it in independent repair shop 
Mir. HaAuerenny. Unless the Government voi to aire 
istry l cl Cannot ao thal il { must ao, ft ive le 
O} the 1) OT HyUey lo con pet Lol rather 1 i! rhaay 
pet tion, If | greta law case t it someone etse ha ost he li 
eit away from me in another imstance Phe san 
( Phat ha made our economy dy inh) i I ‘ I 
to me 


petitors could re it i i veneral iessehing Of conmpelitron ¢ 
Mr. Haverenny. Theoretically anything can happen, yes: b 
e Case nh our ind try tine Federal Trade Comn on didnt eve 
i e anv evidence of 1 ! to the Gividiun () i questio ot 
that, it is difficult to answet It depends on the type of 
Pysyyyy "wre nvolved 1) 1 lt depend qo} fhe} per) | «>? 
: people, ind so forth : t) kK vou ha e to have some venel 
i of competition, Whicl I think we ive dh our antitt { \ so 
mu start to refine them down to the aivictal competitor, the 
ul ol golnug to have ¢ npetition 
I) BUR ~ (ne of the objective ot ( tatut ( oOppra ( 
pmienecy \ ritit j init il] Onpelity 
( reat rhc pol As a result of the experience ve 
try io vou believe t { it oblective too « cult le ti é 
Mr. HaALeenny. I don’t believe any one man or any ( hn of 
that brilliant on economic matters, to know when somet o 
iting in its mneiplency 
Phe Caiman. Getting down to this question of ibstantially re 
icing COMmpelition, if in an area there are only two comipebtlitol wba 
price a crimination ohne of them loses out, you have Lostantraty 
educed con pel tion. but if there are 15 or ZO and due to a price 
ination and othe things, one of them Foes broke, does that ! 


int ally reduce compet tion 

I think that is the wardstick to measure it by. 

Mr. Haurrenny. That 1: 

icted on, they don’t follow that yardstick. 

Mr. Burns. Would you advocate changing the law to provide that 
roof of actual injury and not a mere possibility of future injury be 
equired in order to establish a violation / 

Nr. LIALFPENNY. | would, because the other hasn't worked. Tha 
proof that it hasn’t worked is some of the problems t] 


our industry. 


! elit, but these cases that the Con 


at are faced 








M 


— 





Ns. V d vvest any eriteria which could be u 
+ eye ri? fitiol mn the market 
| il L pretty difficult (yi Lion. | would have 


| { nik that is beyond l L\ poo! ll telleetua 


t to cor t that—etlect of price discriminate 
| | Omer to vay todo wl wth CoO?) 
{ ( era 1 lo \ Whinf the prob 1) i 
Thies { I | (io i, 3 nk {| il l Vo 
{ 0 eu 7. oO} l}) { trie il ‘ 
- } riifaony e prt } niudiaeturel De Ce 
eC] { tiie ! ( Yr pole iay prdarce Orie of t] 
! tion {oO other favored « LO l 
) pet Ol 
\ \\ ‘t think that occurs a is L previously 
1 ¢ { il followed Has Veen followed histor 
worked, and the industry ha prospere 
} >} ormed the rvice TNAL WA needed by tive 
d keep their cars operating, so we feel 
developed 1 n bette vstem than something 
CCONO!] l, {tine in an office, who doesn’t know anyth c 
\ promuleate for u 
13 ( vou tell us whether the practice of Miving pri 
lial | Ve! common in the automotive-sery 
: f members of your organization ? 
[anrepenny. | would say it is not. It would be very unusual 
i Ar AN Isn't it a faet that one of the problems oft yvour 
ft most other the faet that it take 
( product of vour alu (1! il the CuUSsTOnN 
[! "It n | it ris 
RMAN J t iu Oy ecaun t ( { 
l| | I’! } | { neh 
ie | ot only require pecial skills, but ( ib tra 
Thay NN Phat riaht. 
mMAN. That rather sets you apart, similar to the running 
marl \ [f vou didn’t have the doctor to write the preserip 


ldn’t run a pharmacy. 
[ALFPENNY Phat rioht. Our business is a preseription busi 


\ 1 put vour tinger o1 { We call our mechantes doctors of 


Phat what they are. Weare ina prescription business and 
ldow oa law that is general. 
HAIRMAN. So you are ditlerent from food processors and 
Ilanerenny. That is right. 
(HAIRMAN. Roofine manufacturers 
HAnerenny. That is right. 
wAIRMAN. And things of that type. 
[anrrenny. They are trying to put us all in the same category. 


CnameM An. You are different from the tire manufacturer, be- 


one can put o1 i tire if he wants to work hard at. it. 









ATEMENT OF ALFRED R. BRENHOLTS, PRESIDENT, STITT IGNI 
TION CO., COLUMBUS, OHIO, ACCOMPANIED BY DAVID GINSBURG 
COUNSEL, WASHINGTON, D. ¢ 


Mir. | NHOI Mr. ( 
| TT 1 
Che CHAIRMA. \ \ V ] 
\l 13 i | té¢ 1? ‘ 
{ | t ‘ { 
efore 1 
| Alf Re 
~ | { n C'o.. of ( () | 
} if 1) ? 
\ ( | () 
1 ? | ‘ 


\ bes t | Q 
ihe Cy RMAN \ ( ] ry = 
\l BReENTHOI WF 
Che CratmMan. Ye do not e to the ans 


if sort of thing? 
Mr. Brennours. No 
The C 

Mr. Brenuovwrs. |] factual backers 


ee miants of the 


IAIRMAN. Goa 
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e transcript of the hearings and testimony in the iInvestigatio} 


to tl field conducted by the Federal Trade Commission over 16 
ong years and resulting on July 10, 1953, in cease-and-desist order: 
gainst each of these 3 large companies—namely, Champion, AC 
ind Auto-Lite 
Che ( 1m on found that, among other things, these companies 
d particularly Champion, had illegally required their customers, 
i} oy them the major oil companies of the country, to enter into 
() tin 
hese contracts, according to our understanding, required the cus 
el return Tor a price concession to purchase all of its spark 
ry requirement CX lusively from the producer making such CON 
et. The impact of such an arrangement on a company in the 
} on of Stitt has been Jus t short of disastrous. 


\s [ have pointed out, our company specialized in the manufacture 
f spark plugs particularly designed and built for the rugged and 


pecul ir service demanded in a natural gas engines which operate 
the wells and pipeline sin the oil fields. 

We be lieve we make far and away the best plug for this purpose 
being manufactured today. We have sheaves of test reports from 
he field to substantiate this claim. 

Most of these reports have been given to us voluntarily by the 
engineers, drillers, and supervisors in the oilfields whose job it is 
to know what performs best in this specialized field. 

Phe CiammMan. Some 40 years ago we used to use hot tubes in those 
ime engines In which the spark plug has replaced those hot tubes. 

Mr. Breniovrs. Yes. The industry has gone beyond the hot-tube 
face. 

The Coairman. [used to work in that industry, and I know a little 
it about 1t. 

Mr. Brennuovrs. Yes, sir: [ know you did. I have here a folder 
howing such tests and their results as given to us by our customers. 
You are certai ly free to examine these. 

We how th i our prices are not out of line. Despite all of this, 
we have been able to make little or ho headway hh eaining distribu- 
tion of our product in the oil well engines operated by many of the 


Nation’s bigwest oil producing companies. 

if ] ‘ -£ coe ] 

If our product was not good, if our failure to successfully compete 
was due to our own nadequacy oe oe we would have no 


HWSINeSS being here today. We] re ‘lie sve, however, that the record will 

mply demonstrate that the reason for our lack of success is due 

ly to artificial and illegal barriers which have been erected 

by the giants in the spark-plug industry, which barriers have deprived 
of the opportunity to compete fairly for this business. 

\s I have already noted, the Federal Trade Commission found 
that the three giants as a common practice entered into exclusive 
lealing contracts with their major customers. This means that if 
one of the large oil companies wanted to purchase Champion spark 
plugs for resale as automotive - acements through its filling station 
outlets throughout the country, it had to agree to buy all of its spark 
plug requirements from 7 alevtony including its own replacement 
requirements in its stationary natural gas engines operating in the ol 


producing fields. 
Regardless of the fact that these automotive plugs may not have 
heen adapted to use in these engines; regardless of the desire of those 











ree Ol oil proauctiol tO sé 1 pluo sue as Stitt. 


pecially desioned for that purpose, the purchasing company Was 
? 


wound by its agreement with Champion and the purchasing agent 
vere 1! structed to 1gnore field requ sitions fo! any other pl iy and 


ubstitute Ch unplon therefor. 
The effect of this practice alone has been to foreclose my company 
rom an opportunity to compete for business in those helds and wit! 
ose companies which should be our most natural and logical cus 
tomers, Regardless of the tact that we have what we believe is a 
lemonst! bly superior product, we have been foreclosed by these 
agreements from even the opportunity to demonstrate that fact. 
Phe old saw about the better mousetrap won't work if the path t 
ir door is littered with loaded boobytraps. 
During the 16 long years that the Commission was investigating 
‘three huge companies and finally coming to the conclusion that 
ey had engaged in these highly anticompetitive practices, sstitt Lo 
on Co. barely managed to survive and was probably able to do so 
only because of the abnormal conditions created by the war. 
On July 10, 1953, however, the Commission finally acted and issued 
ise and desist orders, barring, among other things, these exclusive 
ling contracts. 
\t last it seemed some of the major artificial barriers in the path of 
effective competition by my company had been eliminated and we now 
lat least something approximating a fair shake. 


Vhat happened then ? Gentlemen, what happened then was 
hing 


‘ 
\ 
orn 


[ believe that the reason for this is easily explained. Whether or 


' 

| ot the re spondents, particularly Champion, made any etlort to com 
ply with these orders of the Commission. I could not prove one Way 

r the other. 


[ do know that in my frequent ti ips to the oilfields, neither myself 
nor my representatives there have found the slightest indication of 


h compliance. 

And I do know that the fact that a \ such order was issued ani 

it it prohibited exclusive dealing contracts has certainly been the 
esl Kept secret since the atom bomb. 

The operating personnel of many of the major oil producers who 


ive been told for years that despite their preferences on grounds 
f quality and performance for a gas engine spark plug such as 
scitt, they nevertheless cannot order it because their « omipany has a 
exclusive deal with Champion, for example, and have apparently 
ever been told that there has been any ch nge. 

l should pome| out that the only knowledge I have is based on 
rumors, GOSsip, and the like from the operating people in the field 
These I cannot repeat, because not only are they not evidence, but I 

ould be cutting my own throat businesswise if I reported stories 
told me in confidence by subordinate operating people of my potel 
tial customers. 

When men in the field have learned from long experience that 
their employer has a poli v which they dare not viol ite, they are not 
likely to risk disfavor by trying to violate that policy until and unless 


they are offi rally informed that it has been chat vec. 
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I repeat t neither my representatives nor myself have found any 
heati that the orders of the Federal Trade Commission have 
f « ef] itsoevel 
1] eve re not investigators not policemen and we assumed 
{ ( ] »orders, it intended them to be obeyed ‘ul 
d entores erhaps we are nalve. 


lressedl several letters to the Commission stat Ing 


Os oO direct ev de} ("¢ ot violation ot Lhe orders, 
no ee in business methods, we knew of the curtain 
\\ ‘ ( to surround the Commnission’s allegwed a 
Phe Cn RMAN | t not a fact that those are only publ hed in the 
1 Reoister? | eoing to ask your counsel. 
Mir. Gains rt r: they are. 
| ( IR MEAN \ Cricilt hot of veneral CIC! lation. 
Nir. Gy ‘ | { 
| ( IRM And not one of the weaknesses of the present 
eeneral cireulation 7 . 
\I (rINSI ( 1 t t { is true. \ document of that sort is of 
‘ | 1h 1S 
| et 0H I COT rse, vel the Kec ral Ri ristel mvself. and 


ol ceneral Circulation throughout the 


| . ti | ‘ tf kKnoO\ whit Crovernment agencies have 
i ‘ I e method could be worked out w ereby 
ed ould be of more weneral circulation. 

If vou « ome suggestions as to the Federal Register that 
' effective in the general industrial picture, we 
nota kine vou todo t reht now, bu we 

\] R | | y 1 t vesterday a witne who had a stmilat 
e Federal Trade Commission, when tt 1 es 
Ou tain from the re pondent a list of the 
omers and notify them officially ot the 

( err ert il to rely on the customers to obtain that 


1 


it ie L ! | yourna 5g OF the daily press, or the 


| ( | IRMAN. Or the Federal Reo@ister, which is the only official 

Nir. GarNs rc. \W would strongly support a suggestion of that 
would like aecess to the compliance reports 
nipanres are supposed to file with the Fed- 

‘ i iC ( ! Or} We have no such aecess. 

Che Cram an. In other words, it 1s your opinion that the Fed- 

| Reeister sho ave more general distribution than it now has? 

Mir. Ginspure. It would be exceedingly helpful if it did. 

Phe CoatrMan. Do you not think that even that publication known 


he Coy e nal Reeord might help if it had more general cir- 


Mir. Ganspure, Undoubtedly. Just having them go to the libraries 
? e CC ntry 3S ficient. l think the suggestion made by Mr. 
| be an excellent one 


Phe CrarMan. You may proceed, 








We aid that since we were not estigators nor Au Y { mm to 





nvestigate, we did not have «cl rect evi \ nee, Dull ( W 
to be as helpful as we could and supply them with facts which we 






I ought might prove fruitful upon further nvestiont 







Belheving as we then did that the Commission was actual] ri \ 
tent upon securing comuaibonins with its order, we » elle 
to get in touch with this ubcommiuttee, but waited Wi ( il 
nformed that the Commission had abandoned \ roceeding to 
force comp! ance, . 
W het he rol not there was more than coineidence this part ul 
transaction s beside the point. Phe real point [ I f the | ted 
States (vovernment, through its iwency, the Kecdera rade Comn 
on, cannot or will not eliminate artificial and illega ‘rect 
by giant industries for the prevention of compet m by I] 
pendent business, then the future of such small business ou 
try dark indeed, and if conditions become such, they rapidly are, 
that there is ho longer room nor p ylace in ow vstem for the small 
ndependent businessman, then one can well question OW O Live 
free-enterprise system which we know, and which has done so mu 
to make this coun {ry erea it, will itself remain une mMeed 
| should like to digress long’ enough to point out why the pial 
hug indu try lends itself very easily tO monopoly pract 
Spark plugs in automotive engines are small items dollarwise, | 


they are the largest single replacement item in a spark-fired engine, be 
iuse the effects of combustion wear them out rapidly. 
he replacement b ISIhMess 1S, therefore, bia b ness and n co 
trast to most other automotive items, the three eiant companies r 
putedly control well over 90 percent of this replacement busine 


Hlow cid they vet this massive share of the market ¢ The FTC 
record is clear. Back as far as 1913, one of the spark-plue compani 
began to sell spark plugs as original equipment to a large automo 
manufacturer at a price which was below the spark-plug if 


turer’s material and labor costs. The automobile manufacturer 
return required all its franchised dealers to andle only t it col 
pany’s plugs for replacement purposes. 

The Cuamman. What was the name of that company 

Mr. Br Nuours, Champion. 

The CHAIRMAN. What was the name of the automob le compa 

Mr. Brenuours. Ford. 

The FTC admitted that this practice of ule ror orig il eq 
ment at fantastically low prices was still presently the practice bi 
felt that since those in the replacement business did not cor ipete 
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those in the original equipment business no one was hurt by thi 


of course, blithely ignored other spark-plug manufacturers 

uch as Stitt who were obviously hurt by this discrimination. It 1 
practices such as these which have contributed to the high mortality 
rate in the spark-plug business. To name only two—the Thomas A 
Edison Co. made spark plugs until 1950; American Bosch Co. wa 
once in the spark plug field, and there were many others. 

Presumably having obtained in this fashion a lock on the replace 
nent business these giant companies were in a position to put into 
force the exclusive dealing contracts with the major oil companies 

| have uli iy discussed. 

1} addition the record before the ETC Is replete with examples of 
i variety of rebates, price discriminations, and special deals by these 
giant spark pluey manufacturers. 

Many of these the FTC shrugged off on the ground that such “spe 
cial rebates” had become a part of the respondents’ pricing systems and 
vere therefore neither rebates nor discriminatory. Not being a lawyer, 
[am not versed in the technical definitions of “rebates” and “diserimi 
I itions.” but when I see a prospect of mine that ] have worked Ol 
for a long time made inaccessible to me by being offered a special price 
deal, it seems discriminatory to me whatever the law may or may not 
SEL 

l have vid that ilthoueh we are not investigators and are not Ina 
position to supply probative evidence, we did tell the policeman, 1. e. 
the F'T( . that we had not only seen no indication of any change in 
practices in the oil fields, since its order, but that, on the contrary, 
we had heard and seen a lot of things which could only indicate that 
Orne had changed. We offered to the (‘ommission everything of 
this nature we had. 

Now, it should be a relatively simple matter for the Federal Trade 
nit ion or this committee, with lawyers and investigators on the 
tatl, to find out certain things that I as a small-business man am 

l ply unable to ascertain in terms of evidence: 

1. Did the spark plug companies and the major oil companies ter 
ninate their exclusive dealing contracts? If so, how 2 

Did they replace these formal contracts with “businessmen’s 
inderstandings to the same effect ? 

If they did not, and if in fact they do not have such understandings 
t the present time, you would expect to see directives from the cen 
tral purchasing department of the oil companies advising their field 
men that they are not wedded to Champion, and so forth, but may buy 
the best spark plugs they can find for their purposes, taking into ac 
count, of course, quality and price. 

If the oil companies have not issued such a directive, or something 

the same order, to carry out their proposed new freedom, that cer 

ly indicates that there are new tacit understandings taking the 
place of the old contracts. These understandings are just as much in 
restraint of trade, in violation of the antitrust laws and the substance 
and purpose of the Commission’s orders. 

In conelusion, I should like again to thank this committee for its 
time and attention. Those of us who are small independent business 
men are not asking for any special advantages. All we want is to have 











Ol pet tors 


1} thiscountryv we have atwavs encoul wed mel to be bie Lhd Stre 


it have ilso provided policemen to insure that that size and ! 

e not used to abuse the small ind weak. 

Presumably the antitrust laws were intended to entorce similar pi 
ples ] the business world. Unfortu itely either these law av 
een as strong as they sho iid be o1 perhaps the poticema J 
wen looking the other way 


| bani you. 
Phe CHAIRMAN. lave you people ever studied the stockhold 
por AC, ¢ hampion, and others to see whether on ot the, 
large blocks of stock owned by corresponding companies of us 
\Ir Brenholts. Ll one nstunce we thought at one time there 
terlocking directorship, but we could not prove it. I really dot 
av 


The CHarrmMan. I am talking about stoekholdings 
Mr. Brenuoits. Well, | presume if he was a director, he was a sto 


Phe CHarrMAN. You must realize that this subcommittee 

Ol Congress has appropriated a certain amount of mone 
icerta nvestigatio? We are limited, as you your cap 
et Possibly vou might be able to furnish us with mate 

ld not vet, and vice versa. 
Do vou make spark plugs for all standard make cars / 
\lr. Brenuowts. Yes, sir: for all practical purpose , Ves, do 
| (‘HAIRMAN. You must realize sometimes el « 

ps iavea part n this situatiol 
Mr. Drennours. Of course, the AC Spark Plug Co. is a d 
(reneral Motors. 

Chairman. All right. | am trying to get thing 

. There are t nes that we might do somet ine abo 
Mr. Brenuours. The Electric Auto-Lite Co. was founded b 
oO now deceased. I understand when it wa Organized 


zed by Walter P. Chrysler, Mr. Hutchens, who was the 
er of Cl rysier Motor C0: 


Phe CHarrmMan. You have corroborating evidence alr 
d to that effect. Please tell us facts. 

Mr. Brennours. I understand the Stranahans wh ¢ 
Spark Plue Co. They formed it. The two brothers, Frank S 
in, Sr., and Duane Stranahan, I believe it is. and Albert ¢ 
ormed the Champio1 Spark Plug Co. back Th LUIS 

\bout the time that they made, as LT understand t. this ntract 
the Ford Motor Co.. why, Albert Champion. for one reasot 

old out and went over to the Buick Motor Co.. which at that time 


not a part of General Motors. And thev established 1 aes Se 


| 1 


ihe only way that one has eve 


i 


Later it went into the General Motors setup. 
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' 
t vor automob le companies. There are no other independ 
i i ed deal, Tol ll practical purposes. 
Ci MAN. Please give us all of the information you have, if 
ad we will be able, I think, to do something in this particular 
\i DRENHOLTS You understand that I am in kind of a bad Spot 


business. I cannot later go and try to get any business fron 


comes to naming certain of the large companies that foreclosed 


C! Chat, for 1 stance, if you had a maid every mornii Oo 
old her to bring you orange juice, over a 20-year period sh 
Lorange juice, she would continue to bring you orange juice 


you told her not to. 
people have had these contracts. I think it 1s a part of th 
! hey have had them, as I read the record they have in th 
1) No. 3977 and Docket 5624. I do not know whether it is i 
i) JOU, | ao not believe they were cited for exclusive dealing 
put these two dockets, the first-mentioned, we know that 
id exclusive dealing contracts. 


o the field. The people that I talk to, such as superintend 
purchasing agents, certainly have told me many times tha 

e had contracts. They do not necessarily say exclusive con 

vhen you go into the field and ask for business, they say, 


Ve are supposed to buy nothing but Champion sparkplugs.” 
They | not even try our sparkplugs. I had that happen to me 
i sumi I 
Ve have had cases here just recently where there was a contract 
ippal tly made with a company on the west coast. I do not even 
e name of it. My representative out there is now about to tell 
eV yitis. He gave me the facts. I could read some of that. He 
has been trying to get this business for some time, and then all of a 
idden a letter goes out and Says: 
Recently one of the field points of one of eur regular users reported they had 


‘mation from their head office that they were to buy only Champion 
mn because of a new price contract. 


[ do not know whether that is an exclusive dealing contract. They 


cel v have the right to buy anybody’s sparkplugs that they want. 
in the} t we know that thev have been exclusive dealing contracts. 
Che Cuarrman. I might say you have to estimate the possible loss 


! imacve in order to olive us the true facts. 
\ir. Brenuorts. [ would not be here, Senator, unless I had more 
icions of these violations continuing, but I really prefer to 
murdered than to slowly commit suicide. I will, of course, if you 


The Cratrman. In other words, you would rather be shot than 
starved to death / , 

Mr. Brenuorrs. That is right. 

| have personally talked to many of the purchasing agents of many 
f these large companies. I have tried everything I can think of to 
t them at least to try our product. It is surprising the reports we 
t. We tell them that they cannot afford to use cheap plugs in 1 


1 


lustrial engines. And they cannot. 








With one large company recently 
ti L.b W Horsepower super aro 

LOW that eneine and il 
lugs, aS they were pulping S19] 
ok about tive nel LO vet t O 
You derstand, it Is ane rire 


ited setup. You have 


W were able to show tl 


duct the test. He had difficulty w 
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eoretl eal saving by usl 
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Weare not talking peam 
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ount of dollars. 
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We have been able to show in Mahy Cases WI! 
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AO 
And this company has a couple of thousand eng 


In one instance w 


- to tur! 


em that. 


ne stitt 


its. 
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Dit OT Col 


ial. 
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| went to one of these major companies that has a contract, 
ud, “I will guarantee you that I will save y 
ost of your spark plugs, irrespective ot lower costs her 


evouv 10 percent 


I could not even rel them interested. 
Mr. Burns. When your company started 


motive spark plugs and those for natural gas engines 
Mr. Brenuotts. I am only partially 


j1® 
ai 


ul 


le: 


aware of the 


t 


yr’ \ 


lerstand they never did have very much automotive business 
oon learned, even then, that the automotive business was pretty 


] 
ckings 


We actually sold a lot of spark plugs to the ral 
Then they found out 
et in the oil fields for large industrial spark plugs. 


motorized handears. 


hey began making. 


t 
{ 


Che CHatrMan. That was about the time that t 
‘hot tube to spark plugs ? 


Mr. Brennouts. That 


The CnHatRMan. Largely because 
th the hot tube. And vou lose a lot of man hours oO} 


\ir. BRENHOLTs. Yes. 


is correct. 


that enone is much | 


he CHarrmMan. And the spark plug took 


not right t 
Mir. BreNnoutTs. Yes. 


Che CrHatrman. So your big business then at that time 
ne from carburetors, but natural gas in gas engines 


Mr. Brennouts. That 


iota io b 


is corre = 


hat there 


And that 


; 


oad compat e 


Wis 


Ve rted 
rey ( 
the ¢ 
fect 
snot 
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Mr. Bui So that over the recent past your business has not bee 
wrt n automotive park plugs, but int ie natural-@as-engine plc 
Mr. Brennowts. That is correct. 

\I | Ns I] e the agreements \ ch the three large Spal } ( 


iutomotive vehicle manufacturers atfectes 


Nii L;RENHOLTS We , not W th the vel cle manufacturers as Su 


he OW } ( have been offered to the ince pende it engine 
ire my natural customers. 
\I I5URNS Do these three large companies have any exclusive a 
{ { | er enoine manufacturers who make the type 
o Ol our spark plug is suitable / 
Mir. Brenniouts. | ive no evidence of that, although I have eall 
thr enone inufacturers. All they do is laugh at m« 
( InM . Is it [ fact that in the automotive field. aside 
ok the orig ifacturer, your biggest outlet is the fill 
tit ci the ( ! ( Li¢ f 
| i i J | tis Oo 
| ( \ erefore yo ula ve to d \ 
eopnle 4 
Vir. B ect 
| ( rire eu pine n they ive Wo 
es } 
\ir. BRENHOLTS. Y¢ 
Phe CHarrMan. Therefore, you run into the question of whether « 
tt the oil comp es which handle the major portion of the 0 


le your product ¢ 
Mr. Brenuours. That is right. You cannot sell to a franchised 
ent of any Co or automob le companies. You just cannot ado 
love the others do not try to sell to each other. In other words, 
e AC man does not go over and waste his time with the Ford ma 
has Champion. And the same is true in the filling stations 
Most of these oi] companles have what they call the tire, batter 
SOry GQ1V1S101 Ss, and they sel] these accessories, 
, let us say, Champion spark 





bhev have made this contract to se] 
he filling station 34 
Phe CuarrMan. In other words, if | walk into a filling station and 
that IT want a set of new Stitt plugs, he cannot sell them to me/ 
Mir. Brenuouts. So far as I know, it has never been done. 
Phe CrarremMan. Therefore, I have to find an individual dealer who 
ippens to hand e that item, which Is very scarce ¢ 
Mr. Bri NHOLTS. Very scarce, indeed. 
The CHarmMan. Go ahead, please, Mr. Burns. 
Mr. Burns. Has your problem been in selling the natural-gas-engine 
-park plugs to the oil companies and the manufacturers of that type 
el one, or has it been in attempting to break into the automotive 
park plug field by t least selling to gasoline service stations / 
Mr. Brenuours. No.sir: I have not tried to get into the automobile 


hus ness \c | SAld, that foreclosed. 
The CHairman. Let us get it down to this, that the major oi] com 
pe eontrol the major portion of the ordinary filling station o1 


service station outlets in the United States. If they have particular 
spark plugs they are pushing, they will probably be used in those sta 


‘ 


Se s | it corre? 





CHAIRMAN. ‘I for cet t 
( ! cy | é l ( j rn thre t / 
Mr. ] NHOL1 | ot after the filline-stat ‘ 
| e ( \IRM \ | ( | reat | | OF 
the antiti st Op \ { tle { 1 
Mir. DreNHO} | srmght less the 1 ( Ol 
‘hi ons. ve | not 9 ; 
i ( RM Llso, | o}t ( mplon sy c 
( if | es Oo i] it + ¢ 
ye \( =} } o ( | ‘ } 
aa, 4 f ot oht / 
Nin BRENH is | i > ( ! é ( ( } 
HAIRMAN. If I tell il ms aie 
4 ( at os? 
e that I tl 
( 
( Oo 
} Dp 
Ei | , b But 
) t 1] or | Tie kK ( | 
pric I ( t ( kK 
li VN. G ule | Mir. Burns 
boURD i aot ¢ cle I © rl i 
c { e Tht ( )] ] ( x 
\] rmornrse \\ 1] | oO) . { f i 
s ber ntfora longtime. | Ss compal ( 
( from 1937 to 1950. J 
( Way Ol e < e Phe ( l. } ( ( t 
| ve read of} the Federal T1 ide Com iss Ol, We cd ind te t thre 
een going on for sometime. 
ql ertainly Sav So, TOO, from whi | ih see, I) other 


of these people said, “We used to use your piug years rO Wi 
o longer use them today.” 
Some of them were asked “Why dont you use them today?” 


Phe CHAIRMAN. Might | state for the record, havu oy been in the o 
! ness at that time to a limited extent, that at least prior to 1920 we 
} } Gold +} 


ber operating a gas engine fon pumping in the field, the number 


id. They had hot 


l 


f engines based upon the numbe1 ot wells Vou iii 
° ] 


Cubes, I tried to find spark plugs. I could not find anyth & like that 
here was no such thing. 
It took a tremendous amount of work In the morning to start 
\ had t sas » ¢ube exact] ae: | 
ole ou had to get the tube exactly the right heat 
Our gas, as you may know, came from oil wells we were pumping, 


i. sort of extra dividend ofl of those. 


[It used to take quite a time in the morning. I do not know of a 
rle oil man at that time who was not begging for somethi ge U 
] ‘ . . 
ivt those engines faster. 
Mr. Brenunouts. That is correct | lis company got t 
park plug business just ipout tft t time whel é at 
We ire 1n manv of the old « GO es that they IS¢ thie 1c 
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( Wi doa olly {-1" tant tube made of nicl 
things t it We screwed Into the eng 
‘ t, to 1g@nite the @ases, and then we kept ( 
e could iit ly vet it started. 
| 101 right 
LsURN low does the price that you charge for your spai 
gas engines compare to the price « hareed by thes 
( facturers ¢ 
\ - Ite dentily 1. 
\i DRENTLOI Stitt No. 40. ' hich is 35 to o times more 
} ‘ (){ e, When you say “pri e.’ what price ¢ The price 
bye d.o} t the price that the people are actually buying 
| it \ Phere are all kinds of prices. 
Mv J Stat th the list price, your list price and their list 


\I Dbrennonrs, The { price on this plue is $38, on this No. 147 


t 
\s ne Ore \ itomotive pp! i9@ that lists for 
Phe CHainman. No: let us talk about a plug that will do the exaet 
1 IDRENHOLTS Phey do not have any. In other words, they have 
ery good plugs, Go not get me wrong, but when we have been 
ompetition th them ina fair test, we can outrun them anywhere 
to LO tim 
Phe CHarrMan. In other words, that plug will last from 2 to LO 
tines as long ¢ 


\ir. Brenuyouts. Yes. 


Phe CHAIRMAN. With any comparable plug how produced by the 


ree big producers; s that right ? 

Mir. Brenuonrs. At least that is what these reports would indicate, 

ea rel back 

Phat does not mean every time, but we have a large proportion of 
mers Who V they tast sometimes ZO times. 


Mir. Burns. What would their price be on a plug that would be 
by one of your customers in the place of your $3 plug, their list 


Mr. Brennovrs. Well, I do not know what their list price is. Sup 
posedly they sell it to fleet accounts in quantities of 100 or more, at 


ws | Af) 


Che CuatrMan. What is the price of it, less than 100? 
Mir. Brennovrs. One dollar and thirty-one cents. In quantities of 
er 100 it is $1.54, that is, our plug. And $1.85, less than 100. 

Mr. Burns. [thought that you said it was $3. 

Vir. Brenuorts. It lists for that. No one ever sells for the list 
price to the oil companies. This is the one L am talking about, tl 
Stitt No. 147 


¢ 


1c 


Within the last 6 months this plug whose list price is supposed] 


e lowest price available, is $1.20. I was told by one of the large 
pipeline con panies in the last day ot April that they have been 
( tered that plue it 93 cents 


itt 


l 


(ne of Tl 


ie engine manufacturer’s service department said, “That 
ot anything. I know of a company up here paying 88 cents.” 
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| CHAIR \ You may Pace 
Mr. Brenuours. I was told of a similar story in April in Houstor 
() f my distributors told me that up in east Texas where we ar 
¢» with this Stitt No. 147 plug 
| CramMman. The expensive plug’ 


\ir. Brenuoutrs. We were told that ¢ ‘hamp ion had been going 
| offering that at 95 cents in any quantity to anybody. It 
Ly tough to combat that. [ think it Wi is probably 93 cents. That 


supposedly their distributor’s price. It was lower than a lot of 
e prices the distributors in that area were paying, however. 


I . 
| had just been out to California, and one of the big engine com 
nies said *We sell them for $9.19.” 
What is the price? I do not know. 
Mr. Burns. J adore anh indicated different prices were 
the same level of cistributic the same type of user, and buyin u 
entical quant ties ¢ 
Mr. Brenuorirs. Absolutely. 
Mir. BurNs. Have you ealled that information to the attention of : 
Prade Commission 4 
\I ; bi fOLTS | I Ve 
ir. Burns. In view of the fact that at the present time there is 11 
fect an order prohibiting exclusive arrangements, either directly o1 
ly, have Vou uv recom mend ition as to how that orde may 
e more etlective by the Federal Trade Commission ? 
Mir. Brenirours. Let mi ittorney answer that. Ido not know muc! 
el \ they can do it. 
Mr. Ginssure. You have implied, no doubt, there is in effect an 
h proh its the very things against which we are complain 


Che problem that we have got is t +h: at the Federal Trade Com- 
will not move to enforce its own order, so that the que stion in 
ance you are asking is, Tlow can we get the Federal Trade Com 
to enforce the order ? We have tried. We have been before 

e Federal Trade Commission. We have put before them the very 

terials which ive gone into this record, and more, They have not 

‘T hey just have not acted. 

Hlow we can persuade the Federal Trade Commission to act to 
enforce its own order, we do not know. 

In the course of the statement that has just been made, we have 
learly indicated that if f the company is complying with the order of 
he Federal Trade Desai it should put before the Federal 
rade Commission and make available to us the compliance, its 

ce of compliance. 

One such evidence of compliance would be instructions to their 
own distributors, to their own purchasers, their customers, as to what 


eir new policy is, since the issuance of the Federal Trade Commis- 

on order. We have seen no instructions. We doubt very much 
ethel they eXIst. We would like to see them. 

Mir. Burns. Asa practical matter, vou still would be faced with the 


] 1 
| 
| 


em to overcome tne history of relationship between these oi] 
Da es and the ( laree manufacturers ? 
Mr. BrRENHOLTs. Th: il is true, but I feel confident that many of these 


ple would like to try it if they had not been told that they had to 
them. I 


1 


lene a lot of people say, “Yes, we would try your spark 





in 
if 


‘CO 


< 


I tell them these engines. do not run away. Thev are her You 
in test them. We even oive them a little log so thev en 


1 


ot how long the spark plug lasts. We tel] ther le “We cannot fool 


Vou. Give them a try. We think they will save you a lot of mo ey 
We cannot even get that. They are not allowed to do so. I 
il happen to me just last summer. L have had t happel many 


Mr. Burns. Perhaps Mr. Ginsburg could answer this question w 
respect to the business of the Stitt Co. What is your opini 
Roosevelt bill, H. R. 2096, which provides that it would be unlawt 
to interfere with the freedom of choice of any pur haser to deal in 
or use any product or service available from any other persol 


tr 


pinor ot t e 
} 


and 
iat this prohibition includes taking or threatening to take any action 
n retaliation as the result of such person dealing in or using the 
roducts of any one of his choice? 

Mr. Grxspurc. We would strongly favor such a bill. 

Phe CHatrrMan. Would not that, in effect, however, still allow tl 
imme orders to be issued, because the users would not be stip il ii 
the spark plug to be used? This is top management. 

Would you not run into the same situation / 

Mr. Ginspura. No doubt there are methods that ea be devised to 


ide almost any law that can be put on the books. 
The CHarrMan. Suppose I am the head of NYZ oil company, a 


ul big producing concern, and I tell my employees, “You are g 
e to use Champion spark plugs.” I am still complying with tl 
toosevelt bill, and they are, also. 
\I (7INSBURG. Yes. sr. We recognize thi no wir iN 
rorce people to buy the Stitt plugs. We thn that if 
id the meht to go in, to demonstrate pel formance, to demonstrate 


] 


ality to them, we would be able to break into the market, 

As it is now, we are precluded from the market. We have no 
access to it, by reason of what we believe to be express or imp 
irrangements to that effect. 

The Cuairman. Now we get back to what I originally started out 


on, the connection between various USING companies, and the com- 


] 


ver wnethie 


anies producing the spark plugs. I think the principal problem is to 
C4 \ r or not there san interlocking. 

Mr. Ginssure. That certainly is one of the principal problems we 
ive here, 

The Cuairman. That is your principal problem. 

Mr. Brennours. I do not know of any way to find that out. I 
onestly do not. lt probably is available to the Investigators, but 
ertainly is not to me. 

Mr. Burns. That is all I have. 

Phe CHARMAN, Thank you, gentlemen, very mt 

Mr. Brennours. Thank you. 

Che CHAIRMAN. The next witness is Mr. Joseph G. Kilbert. sales 
manacel of the Harley Davidson Motor CO. of Milwaukee. Wis. 


STATEMENT OF JOSEPH G. KILBERT, SALES MANAGER, HARLEY- 
DAVIDSON MOTOR CO., MILWAUKEE, WIS. 


\l NK LBERT. On behalf oOo} the Harley David Ol Niotor Ch 
Milwaukee. Mr. Chairman. I wish to extend our appre won Tor the 
port Cy to appear before this committee. 








The H D Motor Co. has be business for 52 veat 
’ f + 4 oe es ; ned itself to the 1 ufacture of 
Ps ra j 

Mr. is | lt elf ( 
e parts at ehoare 
it eo on the motorevel 
( \\ { { rion of the nani 
Ix | of t 1 lers / Art r Da Ise 
I] { fol of t omp | \ 
} ( ( iil ( i! { to Ti i) 
| ( 1 () } ) org ‘ 
} \ \ ( re ne ore thie Llarley 
| t ll] production to the making « 
| rh) | t ( 
\ matter of fact. 1s it not a fa hat wm 
War] toreveles in the Armed Forces of the United 
"ee tt Harley-Davidson came in during World 
\\ | vas nat able to supply them. is that not richt 2 
of Harley-Davidson I am just tal Oo 
f the situation, because my first contact with th 
! \ cat the outbreak of World War T when 
of that tvpe owned by the armed services were 
I 1 bee n bus ness for quite a little while 
nar 
he ra lly. during the war, worked into Harley-Davidsons 
| By tist ere the first n litary users of the motore, le, We picked 
of the ( revele from them, is that not rieht ? 
Mr. KOBE! for military purposes ¢ 
Phe Cratmrmuan. [T mean, our Army picked up the use of motor 
( ’ purposes from the British. althoueh prior to the 
iL Ss Inciian notoreveles, not many, but some. 
\I KILPREI 1 cl k ow. as a matter of personal knowled re. Sen 
r. that ( re Omi Harley Davidson motoreyeles us “ in the 
eX} that went into Mexico prior to World War I 
I} to ri dee, was the been nine of the use of Harley 
1) by th irmecdt services 
| ( { RM WI | first handled motor equipment vw the 
S toreyeles were Indians. . 
\| KLE! | | linn Motorevele Co. did antedate us in o} Ol} 
| ere one of the first American manufacturers. 
\\ ( in thr rst But thev were in business for a few 


vith our troops in Enrope, all of the 
did not many. We had very 
ie Army i those days of World War I, 
We had more trucks f] 


motorcycles 


have 


KS 


an anything else, a few tar 
“One 
were 


\nd a few motoreveles. The ones I ran into 


to be in el arge of our service department 


BEI I happened 
nd | remel iber. 
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The nM an. At | ae a | 
I cr Corie rie i¢ a ree “*to 
| iN I KK It , eo l a | ‘ 
‘ pe | Tris j Pere? poeut 1 | I< | ‘ } 
| ( | \ eden 
da man was either Ind ro 
Davidso Merkle d | 
\ ‘ Cl \t \ 
i ( pect ‘ tat i lf ‘ . } { 
ist] YJ Lie! \ ( x 
buick d 8} 
| t Tor patter ( ore ( ) ‘ 
I 
( { obile bu ( - 
The Cuatmmman. However, prior to that time. you could be a dk 
0 nthe ant mo aust} | 1 or fi n 
nv t had some mtomonbirt or so 
Mii KUILBERI Generally peak ho ind ecarrvine « to tl ( 
ween the way of doing business in the motorcycle industry. Ther 
© reast for that \\ the motorcycle w perhay rst devel 
. hicle for econon i tl | tation, the (| kly attael] 


one early HOtOrey ‘ ride there | kl developed I 
f rivalry { \ ne had the faster mia eC Ol ie 
wi MOTE orsepower ol ema e that mac { OSt 1 
ron rnc qt is seemed to us tI it was that spirit of ec ! 
n bet we the ind lual riders as to whether the Harley-David 
is better tf il ( Da elsion Ol the Ind i W s hk eC] \ { Pie 
r t helped to set t pattern of exclusive cdealershiy 
er became pa f this patter Ile sold a boy a Harl 1) 
i I tiie iley Vere to be 4 
ould look to that bov like that d 
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| Mi ry { vele wisn t \ 
s the Merk! 
( | O y i} Mey ry name was on a moto 
! Cl development ot Ford. 
| | el ever Wa . Mercury motor 


l \ I lhl ¢ eloped from | vele mia i 
‘ e there developed a pattern of exclusive moto 
Ds, 1 it seemed to us Ih Going back that it stemmed 
( peopl who bought the motoreycles and 
“1 on through the man who sold the motors yel 
Vidciu motorcycles because of their own cho 1 
hes yusines i eood many years, and to my know ledge 
fudian dealers to be Harley Davidson dealers 
f J in because they were our chief competitors in later 


did the Indian bactory ever solicit Harley Davidson dealers. 
} ta immed that you were either one or the other. 

tter of exclusive dealei ships involved other considera 
There was the matter of investment in stock, investment in 


models, and investment in parts. 


(C“AIRMAN. By investment in stock, what do vou mean ? 


Mr. Kintserr. New motorcycles, the floor stock. 


» CHAIRMAN. That doesn’t mean investment in the stock of Haz 


Davidson or Indian ? 


? 


. Kinperr. No; that is right. The motorcycle business attracted 


operatol [t never reached the magnitude by any remote de 


} hil 
f } 


of the automobile business, of course. and people who were 
racted to become dealers were usually bicycle mechanics in those 


eal ly day : 


T¢ 
it | 
T \ 
lO 
+} 
( 
le 
1 
cit 
nes 
{ 


» (CHAIRMAN. It was usual to start out with a bievele shop. 


Mr. Kirnerr. That is correct, sir. It was the bicycle shop. Conse- 
quently, the idea of selling various makes never became part of the 


vele picture \n investment in a stock of parts, for example, 
’s prices, could well run and does run into as much as twenty 
five thousa cl dollars. There aren't people whoare interested 


llinge motoreyeles that can make that investment several times 


elling several brands or types of vehicles. 
ere Was the 1 tter of service, Which involved shop equipment and 
(] mechanic There was the limited market, motorcycles hav Ing 


become really popular in this country, as popularity is con 
d, compared with automobiles, for example. 

e those fact because t] ey set. the pattern for the exclusive 
hip in the motorevele business. It has seemed to us that was 
angement that fitted the mechanies or the workings of that busi- 
The ¢« ni other bus ess that I can compare that to would be 
nd perhaps the farm-implement business. 
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more veq ! { Mmpetitiol ! Tive root t 
n. for the Simplex Manufactu Yr Om. J 
mpetitive makes, largely rorelegn movol ycles tna I 
le] if ft stave who wou a t€ concerned more \ Em tl 
or the prospect of some immediate profit would becom«e 
elling multiple lines of motorcycles, in our opinion, they coul 
the motorcycle industry, because such a move on the part ot 
ht snowball into large proportions, and the ltimate re 
be disastrous as far as the motoreyvele busine Is concerhes 
of the very limited market there is for motorcycles. 
lau peaking relatively now. comparing that with automobile 


e oO the dimculties that would be encountered in servicll Gg 
otoreyvcles, lt supply Ing parts for them 


Phe (uATRMAN. Don’t you find that one ot the « hief handicaps 
try tha fo of t | oft nn! Ira ‘re Yt heyy ? » CY , } Veyyyg 
, | iif race na » Ew ype, We L\ O pe cll ine 
motoreveles and bicyeles? In Europe you do have those specia 
\MIr. Kineert. I did not know that. 
rm Oey 7 . 1] ] } ] il A] 2 
Phe HAIRMAN. Frankly, that makes the automobile driver 1iie 


it antagonistic to motor yele riders: whereas if he had a side lane, 

the side of the road, on which he could operate his vehicle, as they 

o have in many countries in Europe, you would find that, due to the 

question of economy, there would b a lot more people ' ho Wo ld b 
terested In having motorcycles, 

Mr. Kieerr. That is undoubtedly a factor, Mr. Senator, as is the 


fact that this country enjoys such a high degree of prosperity tha 
iverage 1] div idual,. “is he becomes of age, ah ifts to the tutomobi 
by choice because of its 
he CoatRMan. Stability-—— 
Mr. Kitrerr. Stability, and its greater comfort. 
The Cramman. On the other hand. do you realize the averas 
tomobile driver is horribly afraid if he has a motorcycle ahead of 
m? Tle can’t get around him. He doesn’t want to hit him [} 
| es To bieveles. 


Mr. Kinvert. Those things create prejudice which affect the volume 
any industry can attain. 


1 


| should add one other point here: It has been o1 


? ‘ 


i 
tT} 


ie success of the motorcycle dealer depends very much upon his } 
il love for and participation in the sport of motorcy ec, O 
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ot only to find prospects and sell this boy this 
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notoreycle. 


need to 
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ne motorcveile to tim. 


‘ t 
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Nal one brand ot horsepower. 


vO OUul and help him to derive the 
‘That means the dealer 


evenings, weekends, and it is 


vitie on 


iler has the hours or the abilitv to accomplish 


I mean by that, 


Particularly when those motorcycles are 


CO! dei ible degree for varying purposes. 
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Onin 


When did you first 


: ; ; 
iS Drought out in 


weight motorcycle was made until 1932. 


esti 


en lid you first have 


that I mean, for instance, the lightweight motorcycle is not 

‘or youtcona hundred-mile pienic in the country somewhere. 
yr economical transportation around the city. 

( HIAIRM ve When did Harley Davidson go into the lightweight 


made a lightweight motorcycle in the 1920’s. 
n did you first commercialize ? 


lercial motoreycles—we made them back 


vet active in the « 


Olll- 


1 4 : 7 
oht motoreyele ? 


morore vele has never really been 


vour dealers stock 


ively within the United States ? 


it motorcycle? 


1929. Tha 


t is our 45-cubic- 


have a lightweight, a medium. and a 


It 


dropped t that time because there seemed to be no market for 
: United States. We resumed the production of the lightweight 
l¢ un in 1947. That is the history of the lightweight 

far as Harley-Davidson is concerned. 


ll making a three-wheel job; aren’t you? 


ou start the three-wheel 1ob 2 
ie one with the two wheels in the rear ? 
1932. 
» make that? 
But Indian is 
They are simply an 
vr them in England. There 
ed lehtweight adaptations of that. 
a which 


Tndiaa made 
in manufacturer. 


cle built t¢ 


one, no 


o serve the same 


urports t 
purports | 
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te} that the reaso ie 5 De G replaced : t because he is don 
po r job for Harley 1) (| . UUE DeCAUse fie e]] ar | ompet 
i of! Q!) Vl 
ihe CHAIRMAN Mig { in that ra onsumer ce 
PO! it type‘ 
Mir. Kaineerr. Ye t could be Phat could be the rea 
(| l wouldn’t dei 
The Cn IR MAN Vell, thie hh. Suppose he ie a competitive dea 
Ll they are selling that brand, and people in that localitv are t 
e ted l that by) und, anad te put out ot busine Se n't he? 


i 

Mr. IK ILBER' Lher - uiwinavs } demand tor Harley Davidso1 
morore \ le s 

The CHarrMan. Well. I know, but there might be places wher 
might be a demand for other types. , 


Mr. Kineerr. I will grant that. 


TI e CHAIRMAN. If he is eliminated, the n he is eliminated f 
certaim part of the market. You might be a community ot Ty 
thousand. Kverybody interested in the Harleyv-Davidso ~ 
denly he finds that 3 or 4 people are interested in the Simplex. 
he has a certain amount of people interested in the Harley ” 

In order to have your exclu dealership, you exclude him fro 
: : a 


share of the market, in spite of the fact that he is willing to ea 
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oney Ol stock ng parts and olving service to both motoreycles, 


Ooug Dig aema!l d Nn ieht be ll the other held, or even OU percent 

ie other held 
Mr. Kitpertr. In a city of five or six thousand, he wouldn’t be an 
xclusive motorcycle dealer to begin with, because he couldn’t make 
ng by sel all the make aed ‘motore ycles in that size community. 
Phe CHAIRMAN. Suppose we say 10,000, The average area of five or 
x thousand has a potential purchasing power of twenty-five to thirty 
thousand people. No man 1s coine to be foolish enough to go out in 
he country some place and set up a motorcycle agency. He just won’t 
nd any customers. He has to go into the nearest center of popul: ation 


nthe area. He must set it up there. Therefore, he is probab ly going 
to get a big population of forty to fifty thousand in the United States 
Mr. Kinperr. Yes, sir, that is correct. 
The CuairmMan. That he serves. So even a little tiny community, 


five or six thousand, will have 10 times as much buying power. | 
im just wondering if we don’t preclude him from a great part of his 
ncome provided he is willing to take the risk of stocking the necessary 
parts and rendering the necessary service on 2 or 3 makes of motor- 
evcles 


Mr. Kiveert. It has been our experience—and again we may be 
prejyudiced—that the Harley-Davidson dealer has always been, his 
uccess has always been close Ly tied in with the fact that he was able to 
oncentrate on one brand of horse power. 

The Cuatrman. I know. I know communities in which the Ford 
dealer predominates, but that doesn’t preclude the Chevrolet dealer 
from coming in and taking a chance. However, that same Ford dealer 
would have a bigger business if he handled both ears. 

Mr. Kiieerr. But he doesn’t. 

The Cuarrman. I know he doesn’t. Therefore you have two fellows 
holding on there by a rather tenuous hold. In other words, that is 
true of his market. If two of them are separate people, both of them 
are rather on thin ice. The motorcycle business 1s even more tenuous 
than that. 

Mr. Kinserr. That is right. 

The Cuamman. Because there is a much smaller proportion of peo- 
e interested in motorcycles than in automobiles, based upon, shall we 
say, a buying population of 50,000. I am wondering if we don’t pre- 
clude him or we don’t preclude the other manufacturer from getting 
i foothold in there, where there might be a demand for his machine. 

Mr. Kinsert. I can only rely in that matter on our experience and 
the facts I have tried to give you, which are that this motorcycle 
business, to begin with, is so tenuous that our man has to give every- 
thing he has to make a living and to make a success with one product, 
whereas if he attempted—let’s say there is a limited demand for the 
other product, but that would involve an investment of considerable 

apite al for stock of new motorcycles, for parts, for shop equipment, 
and it would water down his capital and his personal salesmanship. 

The CHarrMan. Suppose the grocery man limited himself to one 

ind of tomatoes ? 

Mo. Kinpert. I offer that that is different. 

The CHARMAN. It isn’t. 

Mr. Kinnerr. There is a natural demand for tomatoes and there is 
y natural demand for motorcycles, 


1 
pi 
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ts NX people. Tlere tL company that represents Y a d Z pe 
They compete with one another and you really get competition 
Mr. Kinpert. That is right 
| Crairman. From the manufacturing viewpoint. in a little 
ty that ean't afford more than one place at the ul Go 
el. there s just no competition, under you by 
Mr. KIL, RT. | can Ol ly present the practical ipp! cation of 
Where f is been tried and it has been tried Wy lv wind 
the dealer not being able to service either product stall , 
{i+ oly. and he winds up } roke. and nobody ] isa cle le} 
lemand for motorcycles at today’s prices ind our price 
ce mpared with automobiles, for example « Hetted. Ch aaa 
s limited. 
(nother d mver, 1t seems TO Us 11 the present state of Hits rs. is t 
[ don’t say this will happen, but it could happen. A dealer who felt 
not doing his job for Harley Davidson o1 fo) some othe mal 
n the light of this ruling, might diversify, might take or 
el iakes, and then he would defy the company to dispe1 se with 


es Ile could always fall back on the excuse that the reason 
e was dispet sed with was that he took on a competitive brand. 


Phe CHAmrMAN. Suppose every merchant in Washington had to 

| will use one fT! ide name Fame corn, Fame tomatoes, Fame 
ind Fame that. That is rather hard on the buying public. A 

f them wouldnt want Fame tomatoes. They would prefer a 
heaper brand, which doesn't fulfill the bill. lam say ne this in all 
fairness to the Fame people. Their canned goods are really choice 
oods. There are a lot of others that are just as choice as thev are. 


Suppose a merchant was limited to those brands. Ile would be in 
tough shape in the average community. 
() the other hand, if he had an exclusive dealership 1 the whole 
Distriet of Columbia, he would get some of these exclusive brands and 
>» money on them. 
Mir. Kingerr. To answer part of your question, Harley-Davidso1 
oes make a complete line of motorcycles from the most inexpens ve 
to the | iohest. We clo h ive a line to take care of the boy who wahts 
i} otorcycle for S350. to the one who wants the top, so that we are 
ible to satisfy the demand, and our point has bee! that instead of our 
Ompetitors we don't caeny them the right to solicit Harley Davidson 
ilers, but we do say that their interest and the interest of the indus 
try would be much better served if they set up their own dealers, just 
is we have done over the years, set up our own dealers to keep this 
ng really competitive. 
Chere is another matter to this question of one dealer sellin 
motoreycles and selling Harley-Davidson. 
The Cuamman. I am merely talking about American motorcycles. 
1 am not talking about foreign importations. 


y Brit sh 
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Vie. Kk I have no choice but to bring in foreign importation 
I ( } Cleé today, the foreign motoreyele., Out compet 
= « Our competition ts foreign bikes. 


| (HAamMAN. Go ahead. I will quit interrupting you. I hay 


Vir. KOLBE! Ll appreciate the opportunity to answer your questio1 
| ca | \ [ ive the feeling that competition has kept cel 
with reason on their pi ces, because cle pite 
ers would come in with good brands. They would 


] ] ] | ] 
dealers would then decide, they ha 


ty lle these other brands. too. So thev have been held to 

Phe whole purpose of these bills s to protect thi 
e production. \lso to preserve opportunity fo) 

r business. Phat 


le to get hto the manufaecturin 
if the entire theory. so far as the Coner 


rabpout what may be nterpreted bv othe 


iv. our business is extremely competitive becauss 
th the automobile and because of our limited 
ot match dollar for dollar value. We are not 
monopoly laws be discouraged, but we are con 
particular business and for the interest of ow 
e deale lips are desirable, Just as they are apparent 
) hile esc 

[ read just the other day that Chrysler has decided to merchandise 
Plymout e. They are going to gradually switch over, this 
le wel ( to iv. so that Plymouth will be merchandised sepa 

te trol 1) lee, Chi sler, and De Soto. 


Phe CHairnman. Do you know what the pattern is being set by ? 
Mr. IK ILBEI | issume the competition. 
Phe CHAIRM ve (general \Motors is setting the pattern with the ex 


sive Chevrolet. ae ilerships. You will find Ford doing the same 
ng, if something isn’t done. Chrysler always, and so did Ford, 


eave you a medium or a high price brand, and gave you a low price 
brand, to help you to sustain your business. The first outfit that was 
ng enough to depart from that was General Motors, when they 
gave exclusive Chevrolet dealerships. As a result, here is what is 
ippening. Tlere is your Buick dealer in Maryland who is adver 
ing on television, radio, and newspapers, that anything you can 

w into his place, he will give you $700 on a trade-in, but he cannot 
you the type you want. He doesn’t have a station wagon, for 
e. Ile doesn’t have various others. What you are doing is, you 
ire simply squeezing a lot of these dealers out in General Motors. 
Hlere is am in ovel n Virginia who offers to take in wornout washing 
ichines and electric drying machines, anything else, in trade-in on 
new automobile. You must realize that the outlet. the secret of 
facturer’s success lease get that into your head—the man 

contacts the public and sells the thing, makes the manufacturer. 


Mir. Kanperr. I realize that. 
Phe CHamirnman. And the manufacturers have to realize that. But 


ave Torgott that. 


Mir. KOLBER We have not. 
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( () ( othe Government of [é lanl. I have run 
ree plenty of times. That protection could be set 
jor panic. That is what is worrying a lot of 
\I IN 11 | l hope I have tried to make clear that the very thn Os 

l ere Trying to wecompli hy 
| CFIA] [LAN If we throw too many people out of work, that 
i] to men. because if is the people who work and earn, 
Mir. Kune | have tried to make the point—mavbe IT haven't made 
ery clear—but I think we can accomplish those very things we 
re ali tt ne to acco np! 1 if we have a sound retail motoreyele in 
1! ‘ (i ¢ r poi} that I ~ cone to be Sounder if the dealey 
the oppo iInity to concentrate on one brand rather t lan to spread 

( t ( i ) ot ra 
CH MAN. All right. 

\I KaInBberr. |] ME Oll opinion aul least. isa pe uhiarity of our 


i chignr Tor ist amoment. L would like to make this thought, be 


I think that is one of the points that this committee would like 

to get an opinion on. It has seemed to us that the decisions of the Fed- 
Frade Commission or such party as is vested with that power 
ould be viewed more graciously by the company who was thereby 
iifected, if the power of investigation, prosecution, and ultimate de- 
rininat 1 was not all vested in one body. I brought that out in the 


reneral statement I just put that im here for the record. 

| would like to supplement these remarks with a few comments re- 
rarading a competitol "s test HWMNony yesterday. Some of this has already 
een de eloped 1] the questions you asked mie. 

Che CHarrMaAn. Off the record. 

( 1) SCLUISSION otl the re ord. ) 

Mer. Kinnerr. You asked me when we started to make lightweights, 

d Ltold you we made them back in 1925 and through 1930-32. The 

tness yesterday, at least in my mind, left the impression that he 
was the originator of lightweight motorcycles. The Cleveland Motor- 
evcie Uo., no longer in) business, made lehtweight motoreyeles in the 
twenties and other lightweights have come and gone over the years. I 
remember one that was made in Milwaukee during the war. Another 
was made in La Crosse, Wis. Another one in Joliet. Ill. 

Phe Indian Motorcycle C‘o. either made or imported hehtweight 


motorcy les during the late 1940's. Foreign hghtweight motoreycles 


have been coming into this country for years. During the postwar 
boom. the South was flooded with hgehtweight English motoreyeles 
nown as the James. They brought in several thousands of them. 


Phe Cushman Co. has been making scooters, which is a lightweight 
motorcy: le, for 15 years or more, and sells them in large quantities, 

(nother po nt that you developed: I wanted to make the statement 
that our motorcycles are not all heavyweight. We have made a 
medium weight motoreycle since 1929, and we do to this day. 

Our final entry into the lightweight field was in 1947. That was a 
motorcycle which we tangled on with our competitor. 

Phe CHairmMan. Those preceding 1947, were they placed on the 
market in any great quantities at all? 
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ve made, over those years, LoJOO of them, 


eure a considerable volume of product Ol 

I would like to go on record with t tutement Fhe reason the 
ery limited number of Harley-Davidson dealers, who sold the e 
itive lightweig t, dropped it, and Lam speaking now of the ‘Tt 


otoreycle 
The CHatrman. That is Simplex? 


\Ir IK ILBERT. Phat IS Simplex s be use they 2) qaered [lar e\ 
1) ison a |! cl tf they could el] LLLOL'’ in \ lf } vis) e¢ ‘ 
of model It mplified the dealer’s problem | ( Y part 


\ l of vou will recall the rush that there was Tor every KInd Oo} 


uner coods aiter the end of the war. None of lis ic been able t re 
gasoline or tires, cars, or motorcycles, for almost 4 year When mat 
facturers were again permitted to make goods for private use, 
one, including the motorcycle industry, could fill the demand. It 


during this period that . very limited number of dealers 
South, Harley-Davidson dealers, sold the competitive lightwe 


} ~ 


it when we came out with our own lightweight in 1947, our deal 


iastened to stock and sell our motorevele. That is w hy our compellto! 
t his market. as far as Harley Davidson dealers are cor cerned 
Since 1949 the motorcycle industry has been in a bi yer's market 
We recognize this. We took steps to meet the situation by increas 
our force of field salesmen, by stepping up our national advertising 
by coming out with new models. It was only through these efforts 
that we have been able to hold our dealers. These same sound 
tices are open to our competitor, vet he laments only that he cannot 
vel Harley Davidson eet to sell his line. | Can certify that ho 
more than a handful of Harley-Davidson dealers have ever sold t! 
ompetitiy e motore wele Se. 

There never was a combination of Harley-Davidson and Simplex 

ealers, except in extremely isolated instances, and practically all 
of this came into being and ran its course during the time that dea 
grabbed anything they could get. Harley-Davidson dealers dropped 
hat line because they consider our product superior and because onee 
they were able to get Harley-Davidson motorcycles, they had no fur 
ther need for the other machine. 

Today, as over all the years, a number of Harley-Davidson dealers 
ire selling competitive lightweight Cushman machines, for example, 
who make a small motorcycle, as well as a scooter. These dealers do 
not fear ret: ali: ation, as was imp lied veste rd: ay. The witness testified 
that no more than six Harley-Davidson dealers were selling his prod 
uct today. I believe that record stands on its own feet 

Mir. Burns. ] believe you testified that a motorevele dealer can 
operate more successfully if he carries the full line of your motor 

vcles—heavy, medium, and lightweight; is that correct? 

Mr. Kiteerr. That is right. 

Mr. Br RNS. Now, prior to 1947. from about 1935 to about 1947. a d 
Hi; arley Davidson have this policy of requiring its dealers to carm 
exclusively Harley-Davidson products? 








14 94%, the Simplex motorevele in direct con 


veles that Harlev-Davidson sold ¢ 


\ KALB N 
| | 1 need, or at least an aren of tl Ol 
enlers were ab to suppl \ irvine 
\ I\ I ! Itedl Manne! 
| ( \\ tO vou Sav ina very limited manner ¢ 
\ Ix e never si¢ lup anv of our deale LH 
(ful of our dealers over those yea If 
| ! product, 1 nv Tlarlev-Davidsoi 
tT © 
\} I> i) dispute the heures i the Federal Trade Com 
ited that from 1947 to 1949. after Ilarley 
1) ’ dealers to take only its hehtweight motor 
Simplex motoreyveles dropped 50 pereent 
ial ecept that statement / - 3 
\| | Ye Did vou dispute that? 
e1 \iyv present statement In answel1 
mand dropped because we had caught 
hary demand % ch existed immediately tol 
Ir. But Bu ouldn’t that indicate that the number of Harley 
) (1X4 ilers who carried S mplex motoreycles was probably 
i half dozen or so 4 
Mr. Kiteerr. Wouldn't what indicate? 1 didn’t quite get you 
~ Mr. Bun 
\I BURNS \\ dnt that indicate 1f his business dropped 50 pei 
t after Harley-Davidson required its dealers to sell only its ight 


eight vehicles, wouldn't that indicate that there were many more 
lf dozen Hlarley-Davidson dealers who had been selling these 


reyeles ¢ 
Mr. Kinserr. Might I say that we never conceded that we insisted 
ut our dealers sell only Harley-Davidson motorcycles. We were 
i (| ith t] [ 
Po answer the second part of vour question, there may have been 
fF nore Harley-Davidson dealers selling his produet during the 
period trom 1944 to 1947 
Mr. Burns. Understand we are not trying to reexamine the facts 
case, We are interested in the facts of business operations 
had trying to « de what is the proper law to apply to different 
i tell { 
Nir. Koper | right 
Mr. Burns. Yo ive said that a full line operation is the most 
‘ rable, If that is so, how ean a COMpany that wants to enter into 
e motoreycle business and carry a single product of a smaller com 
} vy. such as a | oO itwelght vehi le. vet into the market at all, if it 


ly has one line and the full line manufacturer won't allow thei 
dealers to cal ry al vthing but the full line of the manufacturer 7 
Mr. IK ILBERT. Hie can create a dealership like Harley Davidson has 


rented. 
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Lous Di OF THI ANTITRUST LAWS 


e fearful of now is that in exer sing salesmat 
On 1 ! , trying to persi ide him that it Is to his interest t« 
walk ne a tightrope. 
| j R» 1 y Vi U! nk as 1o} was he f inishes the necessary 
your motor vel Se he Is doing your 1ob and also 
ef down on that, he is hurting himself? I know I 
L motorey le ora 1\ other vehicle on which my 
e the nece sary services, and that should 
retire without undue influence that micht 
i threat 
\I KILBEI { l nfluence might come from the other side, 
Pha Chel ! olf L\ tliat Harley Davidson cannot tell him 
( ) e ad ng the question. | Ie alize people car 
li f am just asking as a general policy, don’t 
making the capital investment on which 
rely ( eT omplete discretion as to how much capital 
est nt hye c o to make in order to service what he thinks will 
take care of the community's needs in his own area? 
\ KILBEI Provided we still feel he can give us adequate rep 
r¢ tatie 


Phe Ciaran. T said that was presupposed, that he would stock 
parts and give the nec ssary service. If he wanted to take on some 


{ y else, that iould be left to his discretion. If he wants to service 
it, too. he is g See apital investment 
Kitenerr. But there is where we are likely to get into some diffi 


itv with the law, as we see it. Our aati indicates that a man. 


say, in Morgantown, W. Va., cannot doa job for us. Also, let’s say, he 


ells a competitive ga eee If we then discharge that dealer, don’t 
renew | col tra t. then ast h » law stands now, he could claim that we 
did that because he took o1 s competitive motoreyele 

The CHarrMan. Ce rtainly, but don’t you think it is still his discre 
ti ind not vours? , 

Mr. Kirperr. But in that ease, we should have the privilege of r¢ 
nla ort it dealer. 

The Cuatrman. But when you do replace him, then you put in your 
exclusive dealership again, and then you do violate the law. 


Mr. Kineerr. We what ? 
The CHatrmMan. Then vou do violate the law. When you take his 
ership awav from him because he wants also to sell ; 1 competing 
line, and he is willing to finance it, and he is willing to ‘ales the risk, 
nd all that sort of thing, then you take the dealership from him 

because you put a threat and carried out the threat by canceling his 
de jersh . there ee 

[ re Mr. bert, that your are looking at it from the view 
point a sales manager for Harley-Davidson Motor Co. 

I am looking at it, however, from the angle of public policy, in 


keeping commerce alive 

I ean see that your viewpoint may be antagonistic to my viewpoint. 
t. But on the other hand, suppose Harley- David 
son gets complete control of the motoreyele industry, do you think 
ra minute your board of directors wouldn’t fix prices as high as 
the traffic would bear? 

Mr. Kinrerr. I cannot answer that question. 














Kitperr. We believe that no man can serve two mast 
The CHAIRMAN. Fine. 
Prep red statement of .J« seph G. Kilbert is as follows :) 





rhe Harley-Davidson Motor Co., Milwaukee, Wis is a manufact 


les, their irts and accessories, and produces no other produ 
ul activities may be terrupted or suspended t : t tic d 
mi fwar. The company also merchandises a considerable number 
essories which it does not manufacture nd also sell und 
le n e especially compounded to the req ed specification for motoreyel 


We started out ver modes 


V from a production ( ol } ad 





les annually the first years of our eXist e, and have bet engased 
sen endeavor continuously for 52 years. In that span of time the con 
h elected to concentrate its talent and resources uy such field, aa 
‘ The same i t Cel ! 
develop rrospet n vat l aey_ree 
thie esulft o chee ons nie 
forces ¢ econo! ¢ attritio 
A « n this em ad. the has heey 
el At times there have been upward 
=) country Several other companie 
e all produced its first motorcycle and 
he torevele dealers han d and sold 
ene ot sell multiple make The aut 
hile development contemporaneously with 
‘ irlvy days an automobile dealer s 
one e of au bi as is the case lity In this respect rathe 
ei i so be drawn 1 ‘ ethods ¢ erchand employe n 
ery industry, from it neeption t nd including the present 


nized pla in the industry gradually (‘ontinuous research, the continu 
endeay to produce sound and advanced product, coupled with a strict 


rence to honorable business practices, and the attempt to govern i | re 


are some { tl LI rtant 
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pp before ft : ittes a by gratefully 
H I) dson Me re is res] 
e Federa | de Commissio instituted uy i 
( ‘ iting 1 il viverse determinat l i ea 
es and contracts for the sale of our produ or 
ereor sii i not st raea ! lmilar mercha 
barked upon a program of good-faith compliance 
to this date acknowledge the existence ot valid grounds 
( Dl rit nor the existence of sufficient evidence, as 
Federal Trade Commission and presented to ar 
on, and upon review, to the full Commission, to sujq 
rement of our company views such decision wit! 
mable far-reaching consequences Conceding that 
the « pany may preclude a completely ot jective viewpoint 
ertheless, sbumit that determinations having the force of 
l Ow the courts, would he eceived by he 
ey ous netions of investigati 
vere I { der none orga ZX nor hody VW 
] ‘ I nation and tria rom the other fu 
( efore ‘ diffieul isk ll scertaining and detet 
‘ neld whethe r not the Ono 1 Sal 
ex es sought Co ess It is net ifficient tl 
f hica rey wed, but the deei is and determi 
eS, partic \ he Federa Trade Cor S101 
( ! | h ‘ im PePTNS ru 
to Ww? fr mew te 
late ereunde oJ 
hs es, although that bu ’ 
, Se] s would indicate the rnifieance 
he em] f exelusive dealers is not 
‘ ¢ mnet oO S + liberty to employ the same le 
t te fused with tie-in sales Cor té 
e which has lone prevailed in the industry. the Harl 
( dis¢ ti es in the United States thi na 
| the = t mches iddleme ( dist bute Af 
DI ( G50 dealers Each dealer is giver n 
! eral terms the territorial seope of his er ior 
f of so 15 sales representatives or field men wil 
f sand whose job it is to work with their dealers 
‘ I Tel tories, to find dealers 
e} dealers who may resign or who 1 Vv pre t 
h ft] b 
he nroduct of eor nous work on the part of 
rhe ce inv has tried to work elose wit! 
} ( hej nterests as a necessarv menns tf p 
wr ness tatus 
‘ ention of ome snvles t rovern ra units T 
( ‘ if reaching the user and potential customer for 
‘ ! ty f merchandising the produet is wholly dependent 
ulated by the company through these deale 
les constitutes a highlv specialized endeavor, as will 
f noted mdas a consequence, the ultimate su ess of 
dependent upon his selection, training, an nte 
will continue to nromote the best interests of 
} he ive identified themselves 
dealers! sin the motorevele field is the result of ft] 
( 1 ind not the result of coercion exercised by the mann 
xclusive rs Accordingly there are more basie reasons 
f exclu lealerships in this field than the historical prees 





industry. in common with 





Here are the other reasons: 
re OSE tion to maintain his ¢ 
re or will be his « 
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sufficiently attractive sales picture so as to con 
ese] Harley-Davidson Motor Co. dealers to drop the 
( ‘ n favor of the new line The Harley-Davidson Mot 
h solicitation s ong s it was afforded a reasonable 
hid replacement f such dealet 
( | e Comlnissi decision in the Harley-Davidson Motor Co 
‘ t qd no marked change in the marketing practices of the 
The company has modified its form of contract with dealers so as to 
ertain lang ve deemed by the Commission to be unduly 
e r to motoreyvcle accessory sales Nowhere in any of it 
has the company stipulated for a prohibition against sale by the 
t } } 


rhe generally ecepted 


( ! een for a dealer to confine 


practice in the 
his sales activity to one line 
practice con 
Interest as Well 


to have this 


The | 


desire of the company 


be legally accomplished ublic 








t | ( ine is company appear to warrant a motorcycle 
re} dising and service specialist for one make of ne 
‘ hie i has however never resorted to any threat, or intin 
‘ px \ dealer to adhere to such general trad prac 
Phi ( oth iistorical and logical basis for its origin 
~ i} tiie main it has repre sented both the thinking of 
‘ nufacturel ith wh they have undertaken a 
el ) n recent times but also in an earlier era whet 
ere re Tt rous 
ede Trade Commission determination has not 
1 iti nges in marketing practices of new moto! 
epresent a dangerous philosophy Not enough time 
I the Commissik to completely evaluate s ef 
“erous potential inherent in the order exist 
cing only a few departures from the ( 
1 dividuals whe ere re inte IPO 
( a ite the long-time disnadvat ives which 1 eht a 
} ) e could snowball into large proportions One dealer 


n experimentally might be suflicient to induce others 





I) ! he domestic industry might be the logical and quick 
I l ipprehe on which occasions the present appearance on be 
1] ‘ (‘o 
ley e histor f the antimonopoly statutes there is nothing it 
dire rohibits exclusive dealerships. The extension of those 
t usive dealership relationships apparently came about 
ext 1 he statutes by the decisions of courts or those of the Fed 
ide Commissior We submit however that none of those decisions arose 
. ( ( he same historical precedent and logical need fe 
‘ ( s n the motoreycle field The laws ought to be so 
ed s to I pose an unduly burdensome prohibition Vhich runs 
( dful method of doing business. 
tion of an industry could result from an artificial extension of the 
’] rule l hat is the result then only lip service is being done to 
e princi of free competitive enterprise. It would be analogous 
sguided preventive medicine which subordinates or conquers a_ specific 
yon o kill the patient. 
re t follows from some of the implications of construing 
nopoly laws as to be prohibitive against exclusive dealerships, at 
: e case e Harley-Davidson Motor Co. has throughout its cor- 
‘ ‘ done isiness successfully and throughout a majority of those 
Ss irs the e antimonopoly statutes have been in existence. There 
‘ higl ( tv rate of manufacturers in the motorcycle field, which 
e also been the case in the automobile industry. It follows that with 
itality d yvele manufacturer the remaining operations of Harley 


n Motor Co. became more significant. The survival of this company 
adherence to sound and ethical business prin 
ind by einploying merchandising techniques which constituted in theory a 


ther manufacturers who at any time undertook to 


sful participants in the industry 
eyv-Davidson Motor Co. should not now be penalized by its success and 
d of its long-time method of doing business. It is no logical swer 
hat cet ces might be tolerated if indulged in by a small member 











STUDY | AN Us as 2 1304 
1 to be denied or \ 
"i | ad S S e eq 
i ¢ es. W I egard hanges il e al 
e prese ficial extens he al noy iWS ag st tl 
h th ! ! ‘ diffi to 
hods In its relationship to its dealers the c W be | 
restrictions that it will become difficu f not imposs 
dinary replacements within the class Moreover the in ( S f 
the company’s hands in « ses Where cde ers are ng ipable o1 
holding themselves out to the public as being representatives of the 
- f rel If a particular dealer realized that f ma f 
. f he placed, he may be shrewd enough to t pe { 
and then defy t! mpat to replace te 
he i replaced because he lared to depa ¢ ¢ ¢ n ad 
; le lines of motorcycles 
; I her result might also follow which would be at v: nee 
pies aint ) ( oY For ¢ yYle f 
Ss saw I nity to forestall the existen¢ 
\ ike :\dditional lines of motorcycles so as to | 
f ring the field. In such instances the dealer wi 
and the public would be confined wholly to f s¢ 
» ha dealer w 1 I ste ig a monoype 
I ( ng which the Co ssion’s order tried to esta s 
d it or would be extremely unlike an u 
: lealerships is « tinued be permitted 
Harley-Davidson Motor ¢ not seeking to } : 
Chrougl D te existence the 
re d } n iged its ce ( 
fairly w the dealers representing ce 
l tion of ( peut . however, that s 
I la } 1 not e tole ed an t ( 
S ¢ i el x nd is Tt pre if 
n nd ( } é ‘ s f x 
dealerships ry e industry he } dat . 
e of this pra L} company Ww ( 
é bv thes ) ‘ 
ib | 
H DAVIDS \I ( 
B J G. K i 
» CHAIRMAN. Allright. Mr. Triges. You ear vour stateme 
OMe! Ol 
) 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIREC- 
TOR, AMERICAN FARM BUREAU FEDERATION 


t 


vonder, in view oft the fime of dav. whet 


Vin. CRiacs. | 


ouldn’'t Skip major portions of it. 


The Cuatrman. I think possibly you might e ind then oive 


s the highhghts and put them the record o1 ectio 
Mr. [RIGGs. Yes. 

Ihe ( HAIRMAN. Let’s do that. 

Mr. Triees. We will skip the first page. 

Ihe CHAIRMAN. Pick out your hivhhe { ! o 


ral, th members oO} The ¢ ttee ind the stul 


OM 


and if they have 














I 1 1 Federation appreci tes the opportunity to diseu 
trust issues under consideration by the committee 
I Bureau Federation is a voluntary general f Za 
clue D db members At the elose of 
if | ember far families it ( I 
I 
L PO! STATI 
I contal specific legislative 1 nend 
! | ( \ a » first state briefl tne renera 
‘ endations are based 
Fa Bur i Fed tion reiterate in many way 
{ “ l . he basic and fund ental element in the 
) the adi , the « growth, the efficiency and the adaptability of the 
te Under this concept each concern must demon 
( t can provide a product or service acceptable ft 
‘ aordinat tv and productiveness of our economy is heer 
gnificant loss of individual freedom, initiative and oppor 
but on the cor vy is the result of a system which gives full play to in 
( d edom, initiative and opportunity, within a competitive frameworl 
providing both incentives and penalties 
} per il American « meept Many other capitalistic countries do 
( Ce] f competition to the same degree In many such 
‘ complex r¢ tive arrangements have been developed—industry 
ir ent int ! istry-government schemes, governmental regulations 
ened to regulate competition. Such regulation is designed, on the one 
ind, to protect each concern or group in its share of the market, or in its price 
gin, and on the other to protect consumers against excessive charges 
osed by othe! 
it our belief that these matters in general are most effectively regu- 
( free ( ( ind that the most important function government 


can 1 vide int field is to provide the legal framework within which com- 


Seek rather than competitors) may be protected 
lo be sure thet re fields in which monopoly has been recognized as the 
practical and efficient me s of providing a service. In such Gases regula 
should be exercised firmly and with adequate consideration to the public 
I ATION PROVISIONS OF OCEAN TRANSPORTATION 
M f the agreements between “conferences” of ocean transportation 
‘ eontal ! s whereby the Gompanies jointl agree to re 
‘ by 10 perce to any shipper who agrees to ship exclusively with 
( ference cal . rhe objective is clear—to freeze out the independents 
‘ ! ( ‘ ‘ the ¢€ orts of the conferences to flix ocean trans- 
We believe f : ( riminatory practice, a conspiracy in restraint of 
‘ y if resorted to by any domestic transportation 
S rangements are apparently permissible under the 
Ship oA 4 t least have so far been permitted by the Federal 
\l | ( 
We re J o terminate such discriminatory practices 
PRI ALAINTEN AN( 
We f trade practices to be inconsistent with our free 
‘ We therefore favor the recommendations of the Attor 
(re a te t the Miller-Tydings amendment to the Sher 
LeG é ( ment to the Federa rade Commissions Act 
We are opposed ft for of price-fixing; however, the nonsigner clause 


- of the McGuire Ac n our opinion, a particularly undesirable form of price 











esorted to fair trade pricing practices have 
retail trades hich have not Nor do we know of evidence that re 
{ le | been more profitable in those States having resale price mainte 
ince legislation than in those States which do not As a lmatter f tact 
believe that there is considerable evidence that fair trade is break g 
RESTRICTIONS ON SALES BY DISTRIBUTORS 
In 1954 the House of Representatives approved a bill to amend anti is 
vislation to authorize automobile manufacturers to ente1 ito contracts 
ibutors whereby such distributors would be prohibited from selling a 


biles to other than consumers 








This year the House Interstate and Foreign Commerce Committee has under 
ymsideration a similar bill (H. R. 2688) and another bill (H. R. 6544) h 
‘ e ize exclusive sales territories for each automobile dealer. 

It is our view that the enactment of such legislation would create a monopolis- 


tic practice in restraint of trade. These bills would permit an industry to fix 
ind maintain excessive margins, and to prevent competition between dealers 


representing the same manulacturer, 


The most recent annual meeting resolution of the American Farm Bureau 
Federation contains the following paragraphs: 
fhough individual enterprise is still vital in America, the corporate form 
mmercial organization is one of the key tactors which has contributed to the 
inmatched productive capacity and efficiency of the American industrial system 
Many economic functions can be performed most efficiently by large corporat 
PaniZatlons., 
It is nevertheless our conviction that the domination of an industry by a few 
rge corporations rrespective of whether this domination has been achieved 
by merger or is the result of a wholly laudable endeavor to provide the be 
irticle at the lowest price—can reach a point that is unnecessary for optimum 


efficiency, destructive to the principles of a competitive economy, and political 


rhe authority and ability of the Federal Trade Commissio1 | the Depa 


ment of Justice to dea vith monopoly and restrictive practices should be 

ted and enhanced 

We do not have any specific recommendations, other thar ndicated S 
vhat action should be taken, or if any action should be taken, to accomplish this 


Our resolution merely expresses our concern with respect to the situation 
ESTRAINTS OF TRADE BY LABOR UNIONS 


It is our belief that certain restraints of trade should be prohibited, regurdless 
f who employs them. Efforts to fix prices, to control production, to prevent 
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ements or more effective means of utilizing 
er! es or outlets, should bes ibject to antitrus 
ns in the same manner as when practiced b 
rod ion, we d standards of 
i ft most efhicient i lol Of resou 
eve ed hie ineffectivel s thie intifeatherbedding 
\I ( e! e] iol \ It is oun ew that conti 
( ethods or require payment r we 
, 1 j l ti blic policy and nfl witl 
| ely an antitrust ither than a labo 
( Li1 PICK IN¢ 
g res ints of de occa ! pract i b 
KE © The lav rrovide i peaceable and order|l 
‘ pli may je the ul n of their choice, and where 
cit 1 ( to repre il lit n neg i 
L the I reas » re rt to the irb il ind 
p piceketi 
‘ ent to wl his practice « ‘ l 
ee | erators of potato sheds in the Long Island 
1 desired to represent the workers in the sheds 
"¢ ed to require their workers to join the union 
| old tl "u that f their workers desired to join the union they were 
keted the potato heds to ompel recognition 
Ke LlInNes Potat movement out of the are: 
I \ ocked tor s eral weeks, Growers sustained heny 
‘ ert nable to plant the second crop of vegetables 
follow potatoes Pickets have now been wit! 
NLRB (1 ie@stle by the employers) to determine 
\"\ ens ( In order t avoid the orderly procedures 
ded \ ‘ ting to union organization, the union resorted to coercive 
oO accomyp heir objective, with harmful effects upon many other 
( etl upon commerce out of the area. It is in our opinion 


e considered an illegal restraint of trade. 
SECONDARY BOYCOTTS 


tute, in our opinion, an unwarranted restrai ot 
le having particular adverse consequences on innocent third parties 

Pre ! tic f law against secondary boycotts have been materially 
enkened bv ruling he National Labor Relations Board 

Present remedies against secondary boycotts are inadequate. We favor 
gislation to pu de adequate remedies, including the right of individuals to 
seek restraining orde and damages when injured by unlawful practices. It is 
ig tl individuals harmed by the unlawful actions of others 
d have the privilege of legal redress. This is not provided where secondary 
\ iiegalty ised 

Judgment as to whether or not specific boycotts constitute a restraint of trade 
which adversely affects the rights and interests of innocent third parties is a 
judicial function and risdiction with respect to such cases should be in the 
udiciary 1 er thar an administrative agency. 


FARM COOPERATIVES 


- 


; ymmittee indicated in its report some concern about 
the failure of the Secretary of Agriculture to utilize his statutory authority to 
stitute proceedings against cooperatives for practices in restraint of trade. 
epe Pt. OoOWevel Tal Lo cite a single specific cause where such action might 


Actually, we believe the committee was unduly concerned. The freedom of 
entry into agricultural production and marketing is so great that there is littie 
opportunity for either a cooperative or noncooperative organization to achieve 
monopolistic powers or engage in practices in restraint of trade. 











VW ’ 
pe ¢ e stl 

l \ Farm | ‘ Fe 

Mi CRiGGs In the first place, we start out bv stat oO ur 9g } 
i ¢ r behef and conv tio) 

| CnainMAN. As I understa ey ure 

e director of the American Farm Bureau Fed 

Mii RIGGS Yes sir 

CHAIRMAN. Go ahead. 

\i RIGGS. We start out by Stat Y our conviction ft it eC petit ? 


ana fundamental hh what has made the (mel in econo v. 
we devote some little attention to that in our stateme * | 


ike a number of specific recommendations. 


lirst s this questiol of dual compensation pr ms of 
portat 1 Many of the agreements betwi 
( mipanies contain prov 
f rOInNTIYV Lo e to reduce rates by l percent to any 1>¢ 
s to ship ex lusively wit] ontferenes riers 
mavor interest n to! becaust oT ou ex Ve c 
OT le iltural products. 
CHamRMAN. What is that conference ? 
\I Prices. Each of the major ocean route 
ference of the shipping companies in that route. The object 
f entering into such exclusive arrangements 1s clear, to fr ‘ 
ndependents and make more effective the efforts of the conferences 


’ in transportation rates. 
The CitatrrMan. Doesn’t that also interfere with the Government 


i we are subs diz ne many of the se ocenn sh pp vr VTOUPp 


Mr. Prices. Certainly the Government has an interest this in 
ny respects. 
The CHatrreMan. Based upon that, any percentage of reduction 
vould atfeet the return. and therefore increase our subsidization 
Mr. Trees. Well, it would operate in that direction, lam sure. QO] 
irse, the purpose of the conference in this connection clearly and 
has been brought out in hearings before the Federal Maritime 
Board to freeze out the independents, and therefore make it possible 
the conference to more effectively establish the Vvoing rates. If we 
tried to do this same thing 1 domestic transportat on or in any otnel 
ness, to provide a lower rate for those who entered into exclusivs 
ontracts to buy services or products only from one company or group 
of companies, this would clearly be in violation of any number of laws. 
We feel that the Shipping Act of 1916 is faulty in this respect, that 
ie practice I have described is a conspiracy in restraint of trade, and 
legislation should be enacted to prohibit it. 
Phe Cuatrman. In other words, here is a company which built some 
ps based upon the specifications of the mw. Lawrence seaway, ¥ hic] 
| was opposed to, because I do not think they let al! of our freighters 


come 1n there. 


t} 
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a } \ Ca lot of small tYamps and they come sailing 
| mild precluce you from certain shipments on thel r bouts 
Ot lipping exclusively on thei ir boats. 
\] | \\ 
Lhe CHAIRMAN. | ial wouldn't preclude you, but you would fail 
iv aiscou ts on your shipments, 
Vir. Tro Phe tramp sh ppers are the independents. 
Phe CirarrmMan. I don’t mean the tramps. I can go into Cleveland, 
Butfalo, or a Uuniber Of ports on the lakes, and I can find a certain 
\ 1} I use the word “tramp” from experience that the 
re QO] Lt} \ I: Iropean tramp steamers. We don’t have any ol 
Vpe t the present time, Suppose a big ship ung company 11 
e United States, a member of a certain group, should build some 
of these one or two thousand ton freighters for the lake trade and he 
ld preclude the ddle western farmer from shipping and getting 
id ton those boats, unless he would ship all the other shipment 
( e same grou] ne: is that correct ? 
Mr. Triacs. I think I have your statement correct. 
let me restate it a little differently. 


If you happen to be a shipper at Cleveland 
Th Cuarman. Or at Duluth. 
Mr. Trices. And the St. Lawrence trade develops with Kurope, 
would event lally as a ship yper be approac hed by are presenti itive 
if the conference cove! ne that trade, and this represents itlve would 
you if you ship a hundred percent of your commodities by the 
mpanies that belong to this conference and there might be 4 or 5 
companies—then they will give you a 10 percent reduction in rates, 
The CHAIRMAN. say the other four companies were ship p ine out of 
ports like New York, Boston, Norfolk, San Francisco, and Seattle. 
We would have to ship from those points. You would have t to ship 
nts in order to get the necessary discounts on the ones 


1] 
tell 


+ 


irom those po 


i 


coming into the lakes. 


Mir. Trices. There would be a separate conference from these other 


Phe Ciamman. No. Let’s say that one certain freighter group 
Was using big ships and couldn't get into the St. Lawrence seaway. 


| ey cle ide to put out some smal] boats and vet in there. Your ship 
pers want to ship on those small boats, because they can load them at 
Duluth. As it now stands, they want to ship American. They would 


have to half load the ship at Duluth and gel it through the loe ‘ks 
d eventually ship by rail to Montreal] and load the rest of the cargo 
there. So it would be much cheaper to ship direct with a 2,000- to 


which the United States shippers do not have. Sup 


MO-te on 
pose that same little line that had those little boats was part of a 
ig line that was part of a big conference, had a bunch of big freight 
ers sailing out of Boston, New York, Hampton Roads, Seattle, San 
Franesee In order to get facilities on those small boats for those 


‘tT shipmel {s to Kurope and vet the hecessary discount, you would 


ive to agvree Iso thrat all of your products would be shipped trom 


other ports on these other boats; is that right ? 

Mir. Trices. Some of the conference avreements may go that far, 
but I haven't heard of it. An ocean transportation conference is 
venerally a group engaged in certain trade, such as trade between 


Atl: intic ports and northern Kuropean ports. 





veloped time 
| ( RMAN | ¢ I ( ( | 
i ould develop ie] ex vi 
t / 
Cricas. It could 
| Cn MAN. Fo tance we State of \W ( 
| lid i WW ¢ cl radvahtace ‘ 1 te 
t 0 olit ohit er ht ship. rush then Q 
Lai incl out to Kurop In fact Le) 
Wi . |) L apple ( 1\ \ Porn 


( { | \ e ( Oo} 
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Qu ext recommendation deals w ith size of business enterprise. ] 
would like to read a portion of our resolution on this subject: 

Though individual enterprise is still vital in America, the corporate form of 
s one of the key factors which has contributed to the 
nmatched productive capacity and efficiency of the American industrial system. 
Many economic functions can be performed most efficiently by large corporate 


nercial oO l ition 


It is, nevertheless, our conviction that the domination of an industry by a 
vy | e corporations—irrespective of whether this domination has been 
eved by merger or is the result of a wholly laudable endeavor to provide 

e best article at the lowest price—can reach a point that is unnecessary for 
optimum efficiency, destructive to the principles of a competitive economy, and 
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inion to engage ll collective bargal nu Y for them. Where the union 
( Gages in this arbitrary procee, designed to force people who 





haven't been asked to join the union, to be compelled to join it, that is 
restraint on trade that ase to a great many people, and is 
ompletely unnecessary. 

I am vroinge to review our nent recommendation very briefly. It 
relates to second uy boycotts. It is our belief that secondarv boveotts 

ea very com on pr acti e in the United States, despite the supposed 

rohibitions of the bart IT. rtley Act. The secondary oe really 
in activit hn rest of trac rather t than an unt: ur la bor } ractice. 

d really ho ibe handled by antitrust legislation. 

One final comment Se ea : The Attorney 
General’s Committee ie ited Its report some piesa about the 
fact that the secretary of Aavicatare had not, in all the history of 

hort Lyi rthe Capper Volstead Act, used that authority wit] 
respect toas THATION l whie h a cooperi ative was engaged in a p iT tice 
indulv enhancing the price of farm produc ts. 

Well, we think the committee is very much unduly concerned about 

The force of their argument is weakened, we believe. by the 
et that they did not suggest a single instance in which they thought 


e Secretary of Agriculti should have taken such action. Actually, 
the freedom of entrv into  aneaneeal production and marketing 


| (CHAIRMAN. Speaking of the farm cooperatives . have had 
) ints made to me. Tam passing it on to you to see if you have 
the informatio [ think in Virginia. West Virginia, and the South 
ern States s there a southern farm cooperative group ? 

Mr. Triags. There is a cooperative supply company in that area. 

The CHatrmMan. This is Southern Farm Cooperative, I believe. 
They have warehouses all over Virginia. 


Mr. Triaes. They sell gasoline and other farm supphes. I think 


I know the one vou mean. 
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The folle nea letter and statements are inserted at this point at 
( f tl Council of Farmer Cooperatives :) 


NATIONAL COUNCIL OF FARMER COOPERATIVES 
Washington 6, D. C., September 19, 1955. 
HartreY M. KILcore, 
Chai 


man, Antitrust and Monopoly Subcommittee, Committee on the 
Ju 


iciary, Senate Office Building, W ashington 25, . CG. 


DrAR SENATOR Kriucore: There is enclosed a statement of facts about Southern 
ooperative, Inc., a member of the National Council of Farmer Coopera- 
ubmitted by officials of that farmer cooperative, in response to inquires 
1 made of Mat Triggs, representing the American Farm Bureau Federation 
hen Mr. Triggs appeared before your subcommittee at public hearings on August 


1955. We shall appreciate your including this statement of facts in your 


nted hearings immediately following the testimony of Mr. Triggs in the course 
which you expressed an interest in obtaining information concerning this 
, zation 
There is also enclosed a statement of the National Council of Farmer Coopera- 
ves on antitrust matters which we would appreciate your including in the 
’ 1 


rinted record, preferably following the statement of facts concerning Southern 
ity to make available to you and the members 
tee the true facts concerning this farmers’ organizatior I 
o submit for your information and record the views of the Council on 
f the currently active antitrust matters which are so vitally important 
he eco nie welfare of agriculture today. 


e opportu! 


ers of your committee should desire further information on 


ese I ( we shall be glad to furnish it on request. 
Sincere! ours 
L. JAMES HARMANSON, Jr., 
General Counsel. 
> [ENT Facts Anour SouTHERN States CoopERATIVES, INC., REQUESTED RY 
HE CHAIRMAN OF THE SUBCOMMITTEE ON ANTITRUST AND MONOPOLY OF TH 
( I IN THE JUDICIARY AT A HEARING HELD ON AvGuUST 31, 1955 
) PRES! ) THROUGH THE NATIONAL COUNCIL OF FARMER COOPERATIVES 


\t the conclusion of testimony by Mr. Matt Triggs, assistant legislative direc 
! rican Farm Bureau Federation, the chairman of the subcommittee st 


ated 
he had heard certain reports about Southern States Cooperative which di 
Ti t } 1 ] Y tT 


ne aid 1O 


know what the facts were and that the committ 
ould weleome information about this organization either from the American 
Farm 1 Bureau Federation or the National Council of Farmer Cooperatives. Thi 


ifement 


is made in response to the above request. 
Before answering specifically the i 
elieved that certain basic facts about Southern States Cooperative will be helpful 
the subcommi ittee 
Southern State 


reports mentioned by the chairman. it 


s Cooperative is a farmer-owned and farmer-controlled cooper- 


ve association organized under the Agricultural Cooperative Association Act 
State of Virginia. It was organized in 1923 and has been in continuous 
eration since that time. 


It renders a nonprofit purchasing service 


in farn 
eduction supplies of dependable high quality in feeds 


. seeds, fertilizers, petro- 
ind’ miscellaneous farm supplies, and a marketing service for e; 


ns, for farmers in the States of Virginia, West Virginia, Maryland, Delaware, 
Kentucky, and Tennessee. 


These services are rendered 





on operating margins which will recover actual 
osts, plus a small margin for safety. The net margin 


remaining after expenses 
1 interest on invested capit 


al is returned to patrons at the end of each fisea 


i 


n patronage refunds based upon patronage. <A patronage refund has 


hee I 


d every year since 1930. The total through June 30, 1954, amounted 
102.131 
Only farmers may be members of Southern States Cooperative. but a farm 


need not be a member to patronize it or to share equally with all others in 
enefit embership rests upon the ownership of one or more shares of $1 
1e voting common stock. Regardless of the number of shares of 
|, each member has only one vote. 


‘ 


voting sto« 
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i the = es 1S 1 aged by a board direct sof 15 fa ‘ ‘ ‘ 
I southe states ee hh at it 450 commut re gS ¢ 
t el nee reach ver 170.000 At the co 1 ' ’ S 
is f d on the one-n one-\ ( principle The local board ¢ e! 
ed, number about 3,500, serve in a delegate capacity and in turn elect 9 
vers of the Southern States board of directors. Six other directors know1 


ibliec directors are appointed by the Director of Agricultural Exte 
ein each of the six States in which the organization operates his y 


rmer control, it will readily be seen, is thoroughly democratic and yet feasible 


“A i large organization with many thousands of members in a fat ing are 
es t 2.550 farm women, elected at annual membership meetings serve on farm 
dvis committees in 425 communities 
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( ( with farmers 
‘ ! 1 Stated I | een informed that the t ng st : 
‘ oT] »p of men in Richmond who are 1 rmers in ar st e of ‘ 
pful e facts: Under the principle of one-member, one vote, there can legally 
I stock in Southern States Cooperati { r the Agricultu 
yper- pel e Association Act of Virginia and the charter and bylaws of Souther 
Act ( ooperative ‘ LV ona cle producers of lI rod ts can be 
3 of the cooperative The charge probably ‘ » officers and exe 
ry oO ‘>, ithern States Cooperative Actu l no otheet r execu ‘ j 1M 
-" it Ww oting ock ess he is active engaged far ne Rela é 
‘ he ¢ plovees ¢ So rn States are engaged in f ing because the 
I ne their entire ime and enervies to the perat n f he 1 ‘ 
a ¢ | ees \ny itizens of Richmond who ow1 ) STO aos i 
tual f e ownershi} l opera n farms and o1 e same s ‘ 
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hie e1 interest in the Robinson-Patman Act Bot ( 
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‘ 1 he farm howevet he repo 
i \ S atte pting t IstilV Its ¢ usit 
i i «l WSS hn of he 1 il Tacts hicl ire present toa 
I et ad the * of the Conxzress actio1 
( purpose I Statement to present minimum of 
! i ttention ine f e hard, cold f 
I lial ch are the ( I ( 
I V ¢ ( >the Tarmer 
DER H \ RUS LAW 
i should stated that rmers, individua in 
their bi ness associations, have a paramount interes 


in our antitrust laws and their impartial administration. Farmer cooperative 


siness organization developed by farmers through their ¢ 
f nd | their operations they further the sound objective of antitrus 
the preservation and promotion of competition and equality « 
opportunity to compete in the market place. 
mers rough the cooperatives have contributed significantly toward 
the e-enterprise system work by helping to combat the monoy 
icer interests once held, and in some cases are still tt 
ld Ol e sale and handling of the farmers’ products and farm pre 
duction supplies The farmers’ assertion of their right, now fully recognized 
I rai pol to operate their own farm-business enterprises is the main 
the ; yonism toward farmer cooperatives of some of those business 
I many years exercised to a large extent a monopoly on the 
nd claimed this area of operations for their exclusive private 
Sucl pecis re nition as is presently accorded farmers’ cooperatives has 
iv] out of the al and economic needs of that large section of our popula 
nd produce the food and fiber of the Nation As respects 
e antitrust such recognition is in reality an inclusion, rather than an 
exemptior It « firms that these organizations are a proper and legal fori 
‘ ( 
\ tated | e Departme of Agriculture in a statement of USDA pol 
arding cooperatives, Memorandum No. 1307, issued March 24, 1952 
Anne n ti l farms fall in the category of small-business firms, and face 
the proble ~ eh fit Ss in a national econ ny in which there is a definite 
end toware ore and more concentration of economic power, The farmer is in 
f ompetitive ] ition in dealing with economic problems beyond his indi 
d ntrol fle has sought and continues to seek means of overcoming 
nd imy ng his position by joining with other farmers to gain 
la intace ! protection through self-help rom such efforts have 
tl iny and diverse forms of cooperatives found in rural America today 
epresent modernization of the tradition of neighbors working together 
help th elve nd each other in purely democratic fashior 
Based on thes ths, Congress and State legislatures have both seen fit 
era ( les, to pass legislation which tft ley felt would en ourage tarmers 
ta their ov problems directly through the formation of cooperatives 
\ i ict aimed to encourage the establishment, operation, and 
f coop ves organized, owned, and controlled by farmers. It is fair 
! hese ts have ¢ en recognition to the following concepts 
American agriculture is the most basie industry of the Nation, and 
f er cooperatives are tal to its continued functioning as a strong productive 


nt of the natie il economy. 
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port decries the fact that the Secretary of Agriculture 
! tion against an agricultural cooperative for undue enhancement 
products and ascribes to some members of the committee 
e] ed as to number, the belief that the anth: tv ves 
S Agriculture under the Capper-Volsieid <A should be it 
g opposed to the above recommendations, expressed 
plied, in the antitrust report. We believe existing law, and the procedures 
enforcement, with respect to agricultural cooperatives are adequate and 
factor nd si | be preserved; that the law should not be restricted 
Should not be expanded by amendatory legislation. Certainly existin LW 
ecting the tatus of agriclutural cooperatives should not be impairs 
d t could only tend to reduce self-help efforts by farmers through 
peration and inere e the need and demand for further aid to farmers by 
‘ O1 
eport of the Attorney General’s Committee referred to the growth of the 
cont ed cooperative, the federated cooperati It seems to want to 
e impre on that farmers through their business associations present 
e competitive threat to other businesses in our economy The facts below 
v that farmer « 1 ives have had only a modest development direct in 
e with the growth of our entire economy 
\f VV ( 
2 a } 
233, 204 ‘ 
OR4. 18 19 
I ite ) { S. Depa Co Bure 
( } ' ¢ ( ( era ¢ ) 2 (M ; 
} ( [ D tine \ Itu 





total volume of business of all the farmer cooperatives in the country 
IYo2, the latest year for which the figures are available, was only 3.6 percent 
gross national product. The annual volume from 1946 to 1952 ranged 

from 3.4 to 3.7 percent of the gross national product. Since 1929 the volume of 
the business of all the agricultural cooperatives in the country as related to the 
gross national product has increased only from 2.4 percent in 1929 to only 3.6 
percent in 1952. Under the policy of Congress and the Federal Government to 
encourage farmers to organize and operate their cooperatives, it might well be 
neluded that cooperative business has not grown fast enough in view of the 
ncreasing number of farmers ultilizing the techniques of cooperation to meet 


How does the volume of business of farmer cooperatives compare with some 
of the othe sinesses in the country? The Journal of Commerce of April 18, 
1955, in an article by J. Louis Donnelly, lists the 28 American corporations with 


eross Sales and revenues of over $1 billion in 1954, with the gross given for the 
vears 1954, 19538, and 1952. The Standard Oil Company of New Jersey, inelnd- 
ing affiliated companies, was reported to have a gross of $5,371,000,000 for 1952. 
In the same year, the entire 2,654 farmer cooperatives in the Nation which 
handled for its farmer patrons petroleum products—one of the principal farm 
production costs to farmers-—had a gross volume of $674,940,000, less than 13 
percent of the sales of Standard of New Jersey alone. It might be added here 
that, according to the Corporate Report Card for 1954 published in the Journal 
of Commerce of March 18, 1955, 24 companies dealing in petroleum and petroleum 
products had corporate earnings for 1954 of $1,573,672,000. We learn from the 
above source that General Motors in 1952 had gross sales of $7,549,000,000 
This is in excess of the total marketing volume for 1952 of $7,385,976,000 after 
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er cooper es | t know the facts and m bee 
W ‘ he pr nda \ g that coopera ‘ g 
jet-p e1ledd Pace 
rd t é ces ol ed by farmer rr their prod I 
on the Attorney General's antitrust report that the 
~ etary of Agriculture under the Capper-Volstead Act shou be transfe 
: here because the Secretary has not brought an action against : pel 
ie enhancement of price is so unreasonable and unrealistic as to nee¢ 
detailed refutation ‘The objective of the Federal Government dur 
0 years has been designed to formulate a policy that \ res 
rmer obtaining a higher price for his products. One of the thorr t pre s 
igriculture today is the cost-price squeeze on farmers and the dé ne 
prices and net income For the past 4 years the total annual cash rees 
irm marketings have shown a continual decline, as follows: 1951, $52,7 
on: 1952, $382,693 million; 1953, $31,413 million; 1954, $29,954 million 
The price squeeze in which farmers have been caught in recent years contil 
th increasing seriousness today. The farmers are selling their products 
et hi the competitive forces of supply and demand operate w 
Xi m they have to buy their production supplies and necessities 
f ily inflexible market characterized by rigid 
her price-making factors 
From 1940 to 1954 farmers’ expenditures for fuel and lubrication for Operating 
orized equipment were up 281 percent; for fertilizer up 3850 percent 
y ( sed manufactured feed up 282 percent; miscellaneous supplies and sery 
it up 175 percent; depreciation has increased 356 percent; and total expenses h 
“cl ncreased by 250 percent 
rf On the other hand since 1940, net farm income has increased only 178 pe 
1e vhile nonfarm income has increased 263 percent. The farm income proportion 
6 e nati l income has decreased 25.5 percent with a per capita farm ince 
oO S608 in compared to a nonfarm per capita income of $1,836 
e Let’s look for a moment at the seriousness of the price squeeze in wh 
e farmer has been caught since 1951 The farmer’s share of the consume) 
t ar which was 48 percent in 1951, and an all-time high of 53 percent it 
war year of 1945, has now shrunk to an estimated 42 percent The farn 
é I ized net income from agriculture declined 18 percent from 1951 to 1954 
5, st further decline is forecast for 1955 In the Demand and P S 
h ssue of April 22, 1955, a publication of the United States Department of Agr 
ie ture, it is estimated that “farm operators’ realized net income total w kk 
down in 1955, perhaps by 5 percent.” Prices received by farmers 
e \ t 15, 1955) 25 percent below the level of February 1951, wl 


h y farmers have remained high. The parity ratio (the 1 
n vy farmers to prices paid) dropped from 113 in February 1951, to a low 
> I August 15. 1955. 
e (n March 15, 1955, the parity index, that is the prices paid by farmers fo 
iI ed in family living and for production, interest, taxes, and wages wa 

} ¢ . 


n the highest of any year since 1946, with the exception of 1952 when Ww ‘ 
e (7 the other side of the picture, the prices received OY farmers stood at ar 
) ndex figure of 244 on March 15, 1955, the lowest point for any year since 1947 





r showing a steady decline beginning in 1951. In 1952 the percentage 


index of prices received by farmers to prices paid stood at 100 and sines 








1326 D 
f y downward to the August 15 low-parity ratio of %4 

J ht of these facts present in our economy, you can readily understand 
| ‘ I oncern of responsible people in agriculture in reading this 

‘ ncludia paragraph in the section on agricultural « perative 

if e Attorney General’s National Committee to Study the Antitrust 

“ é embers w d add that the failure of the Secretary of Agriculture over 
decades to institute a single proceeding against an agricultural cooperative 

Pus ives enforcement responsibility be put elsewhere 

Just who are th some members” of the Attorney General's committee whi 
ild add t S iplied dereliction of duty under the law on the part of the 
e or experience do 


st Seeretaries of Agriculture? What knowledg 


evidence do the 





the f 1 of agricultural prices? What 





é I © 11 ¢ ( 
farmers ociating themselves together in any cooper e for 
irk I f their products there has been the undue enhancement of e 
fa | commodity to an extent, if any, that the Secretary of 
Agric ‘ nic ‘ n 2 of the Capper-Volstead Act should have issued a 
e-al der against them? 
Che thre eason no sueéh action has been initiated by the Secretary of 
\g e has found no undue enhancement of price of ai igricu 
justify or suggest action by him under the law Before and 
: he etitive forces of supply and demand, operating in th 
eC! f ‘ nomy, kept the price of farm products at such 
) \ tf the (16 rhninent Was, and has been, and 1s 
ed toward the objective of getting them higher During the war 
e been an opportunity for the economic rees to ope to 
I il} iO! ice ¢ i} Sus Aa governime TH 
le due enhancement of prices 
( ‘ he f the ser Is A ers I | f the 
| . d hy rmers for their products and the continuing high levels 
! have I it is very disappointing that the final draft of the 
ection of the report on agricultural cooperatives as released by the Depart nt 
f Jus e reflected in its conclusions so little knowledge and concern with 
re to the true facts in the agricultural economy of the Nation. 
1 {ERS’ INTEREST IN THE ROBINSON-PATMAN ACT 
The council’s pol applicable to the Robinson-Patman Act is set forth in 
gate body on January 14, 


the following resolution adopted by the council delega 


t 
A 1 I bills have been introduced in Congress which tend to weaken 
d even d he Robinson-Patman Act and have as their purpose the legaliz- 
y of discriminatory practices 
The Robinson-Patman Act fosters and protects a competitive economy by 
equali opportunity for every business to the benefit of all seg 
Niution, including the consuming public 
Special price concessions and allowances and other discriminatory practices 
kinds are detrimental to our economy. 
e National Council of Farmer Cooperatives is unqualifiedly opposed to 
egislation which will in any manner weaken the present Robinson-Patman 


rong rges the adoption of legislation which will prohibit any 


ry practices 


I mith ¢ crit na ° 
Che Ant 1 ( \ittee’s approval of the result of the Standard Oil decision 

n construing the legal effect of the section 2 (b) “meeting competition” defense 
i a price-discrimination case under the Robinson-Patman Act would, in our 

( ent, weaken the act and thus is in opposition to council policy. 

| Antitrust ¢ mittee’s recommendation for legislative changes which 

d legalize brokerage allowances, discounts which would not be for the 

d ng of a bona fide brokerage service, would, in our judgment. result in 

( tory prac es, would thereby weaken the Robinson-Patman Act, and 

the whole, have a detrimental effect upon our economy. 

It is important t note, as far as agriculture is concerned, the similarity 
etwe ome of the conditions existing today and the conditions in the years 
st prior to the enactment of the Robinson-Patman Act on June 19, 1936. In 
ve between 1931 and 1935 the farmer’s share of the consumer’s food 


Today the farmer's share has moved 


d between 32 and 39 percent 
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id I I I ine bers Man f our membe 
ers e sales of their fa mem be produ to | ers. O 
‘ nd t el ‘ ¢ e, pay, and exp to pa fo hese brokerage 
renderet (thers of our members se to buvers ¢ ect Al 
e in tl rokerage st on of the Robinson-Patman Act as proposed by M 
would per ivers to ce ind and obtai i special price cut ir 
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ily have the effect of further depressing prices received by farmers and 
! ng t decline in their already diminishing income Farmers ask for 
nad f red isiness climate for themselves tney esire only to have 
rm init 0 colnupete on equa erms with o el rr DS lh our economy ; i 
} t W be amended to permit others to get part of the ] 
fro he sale of i reps which the others do not earn and to which the 
s have a fall a l ‘ 
; ; : on ’ 
e CHatruan. The National Association of Tobaeco Distributor 
] ] y 4 ] r y , ' 
Heen l ited to appeat We reocret that Mr. Josepn Kole i 
O Y director of that organization, cannot ve nere However, he 
“ar : ae 
resented a statement on be ialf of the association. al a 
| ; ; 
\ t} 1 ( ent tlie record it this pol be 
repared statement of Joseph Kolodny follo 














Z ) ( ] ANTITRUST LAWS 
ie K ODNY I \ +; Dn N ISEHALF OF 
\ ) ) | co Di ORS 
( i | hn ) how | th honorable b \ p 
t I Lt dl ition in the American industrial 
f i in t lay is they pinge on the dis- 
‘ \ ation ¢ Tobacco Distributors, whose mem- 
pred fi * tobace onfectione and kindred prod 
(CM) 1 utiets e are sub ttl r these views on a 
‘ had 1 Lency 
he \ of Tobacco Distributors 
whittle away and destroy the 
f . isiness ma inder the Robinson-Patman Act. 
( ‘ I to be Toul n only in frontal attacks seeking the repeal of 
f I ! g ements whereby the Federal Trade Commission and 
g uintain it, by modifying its terms so as to widen the 
, t n ay eSCa pre 
( growth and increasing prosperity is in large part at- 
’ ) ! network we have created, The availability of a 
and their ready accessibility in the myriads of outlets 
ens ng eyil or marketing them is, as a general rule, accepted by the 
pul gy ather cavalier fashion. The abundance of merchandise found 
in our close to 2 million retail outlets—the innumerable assortments of candy 
for the child, the wide variety of food products for the housewife, the innumer 
{ as al es r consume goods for the shopper generally this is all 
d ther than the unusual and unique phenomena that it 
Ni itor to our shores has failed to express his amazement at the 
goods and services available to the average consumer 
All this is provided without any 


excitement or confusion by a skillfully func- 


distribution mechanism. The vast majority of goods appearing on the 





inters and shelves of retail outlets are supplied only through the wholesalers 

‘ h and e \merican community throughout this land. Larger distribu 

ntities there may be, in certain individual cases, but no other aspect of 

ecol would, or could, dare to take on the amazingly intricate or com- 
Ole l I errorme 1 


‘1 by the wholesale distributor in his ¢ 
ucer and the seller to 





apacity as 
the ultimate consumer. 


Int ent of a tastrophe stemming from a tornado, hurricane, or any other 
f Gi vhen 1 transportation is halted and when plane or ocean trans 
e e crippled: during national emergencies or crises caused by 

wi t eusnions and 


normalizes, if only 


momentarily, the arteries pre- 
quisite to life andlimb? None other th: 


in the vast network of wholesale ware 


es always adequately stocked with a reserve inventory that enables the 
( » COI ue supplying essential goods to the consuming public. 
How has this : ome about? It did not—like Topsy—grow of itself. It 
‘ nd is—the result of dedication, service and devotion by a large body of 
spirited individuals, both in the past and the present. It was created 
tely out of the belief in the free enterprise system—a system under which 
persons spirited enough to take the risk 


may venture their all in the hopes 
of losing it, as well. 
business is rooted in the 


i 


m: r fortune and the possibilities 
Healthy, independent American economie fabric 

I democracy. Independent business 
wholesole and retail outlets enjoying the huge col 
sustains mass distribution of consumer goods. At 


s is the heartbeat of our free 


i werabvie 
I 


ve sales volume which 


State an ynmunity levels, the contributions of the independent merchants are 
tremendous. They employ people—over 15 million persons work in the retail and 
( e trade They pay taxes. They lend support and participate in commu 


tv and governmental activities, in the realm of education, health, religion, 





‘ inthropy and civic improvement. 
or nterprise system to work in the fashion for which it was designed, 
s imperative that the deck 


not be loaded against the entrepreneur who desires 
participate in the competition 


under which we have grown great. 
iwress created the at 


To that 
titrust laws, to insure that the competition to which 


ll entrepreneur is subjected would be a fair and equitable one. For the 


, perhaps the keystone of this entire structure lies in the 
Robinson-Patman Act. 
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l e great dependent tob ( lis iti ! hie 
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hat 4S) points out the importance of the Robinson-Patman Act in enabling 
iel siness to compete with S large had more opulen 
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rill With the adver of oO ‘ ul O 
( ] to \ h more ple X CONTVO elua cy 
- x | cLey es TO Insure aga hazar ris “y rs 
a nstead of meé ely ither tia \ 
ousehold heating system began to employ 
i eV ice luded is part of thre ] Vstt 
O 1 ( ( ne of the heat o plant of 1 ( ( 
\s Hon ( tered the field of comfort control of large buildings, 
e variet f equipment increased still further and beeame more 
ompiex, Thus, in the equipment for even the temperature control of 
t building. ther iv be many thermostats, all cooperating in the co 
rol of lex svstem for ce ng the temperature of 
} ! ) ( tiie } ilding 
Hon { ; l ness in domest1 heating systems grew, and the 
putati { t it built for research and service for prod { of that 
t xpand to a much greater field of omat 
' 
| (CH I was l hotel n the West ier they ha i 
[ f on It was steam he ited In orde) to control 
\ ( ro] t] rough t f rnace You must contre ne 
) ‘ ydiators 
Mir. SWEAT The thermostat ec ntrols the individual valves 1 the 
oo! The ; another control on the boiler which maintzins a co 
t pressure Yo alw \ have a constant press! re whe the ther 


tat ope { valve That is the type I referred to that we ex 


{utomatie control today is important in virtually all industries 


ere are few industries that do not use automatic contro 


1 
| 
i 


neration. Ante itic controls are the foundation of automatio1 
Household heatino ntrola of the kind with whicl st of us are 
Oo ( eat control ot the tna WIth Which most o 1] are 
bell li ir. and hich we see in our homes, fall] within the category of 
ymestic heating controls.” Commercial and industrial controls are 
ed for industrial purposes and cover a very broad field. 
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( \ ration of that was you Ne l item up ! 
rit ! l ind so forth 
\I ois richt e 
I Ci \e. ha hey n turn ean sell a con plete ru \ 
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NI SWEATY il correct, 
ould pomnt out that Hon evVwe ll’s controls have for many yeal 
d are today, being sold at prices generally higher than competiti 
n vk 
Phe Cuamman. There is another question. Don’t you also mak 
ontrols for these automatic coal stokers? 
Mr. SwEatTr. ¥ sil 
The CiAIRMAN lo operate with coal furnaces on automatic stokers 7 
Mr. Swrarr. We make all types for every conceivable fuel. 
That Honeywell has been able to charge premium prices for its 
yroducts is, we believe, due to the quality of our products and ow 
| [ e merchandisn Oo and servicing methods, is well as to custome! 


eptance gwenerat d over the vears by both factors. 
> 


The passage of the Robinson-Patman Act in 1936, with its streneth 


ened prohibitions against price discrimination, posed serious problems 


for us at Honeywell, along with many other businessmen. This was 
f at | because we desire to discriminate among our customers but 


ither because new c ncept were introduced as to whi h there Wis 
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t) ANTITRUST LAWS 


\ LOU" i" @) _ ne Of 1 Pcs CON, petitors do not 
I entrate ona part cular type of item may 
( 1 ‘ 
CH RMAN I) Vi have competition in all of your fields’ 
\I Yes: very vigorous competition in all of them. 
Qn appeal. l"nited States Court of Appeals, in turn. reverss 
( ! { oro d that it had erred in finding anv 1n} , 
petitie ( either the primary or the secondary level. In s 
that lisputed facts 
‘ ed the examiner's finding that competitor competition w 
iré i findil curred in by the dissenting member of the Commis 
tweigh th elied upon by the Commission in reaching the oppo- 
Che Court ( { e, th respect to the question of cu 
5 
I that discriminatory price differentials substa 
t there is any reasonable probability or even possib 
that eV ¥ S 
Che Supreme Court refused t consider the Commission’s appeal on 
merits been e the Com) 11SS101 *g petition for review was not made 
Cine I understand that the present majority of the Commission 
ow accept the court oj appeals ruling as a correct statement of the 
existing law on the injury to competition question. 
Since the 1 orable outeome of this extended litigation, Honeywell 


s continued to follow in general the same pricing policies and p1 
tices that were the subject of that litigation. 
\lthough Honeywell believes that its present pricing practices are 
n compliance with the provisions of the Robinson-Patman Act, it can- 
not be sure that a regulatory body or court would agree with that 
conclusion because of ambiguities in. and the absence of authoritative 
interpretation of, certain provisions of that act as applied by the 
Commission and the courts. 
As your committee is, of course, aware. a number of bills have been 
troduced in the Congress in recent years to clarify these uncertain- 
es one way or another, but none of such measures has as yet become 
lav Meanwhile, the existence of these uncertainties presents Honey - 
well and other concerns similarly situated with serious problems in 
the ad \y-to-a Vv col duct of their businesses. Some of these problems I 
ll describe since your chairman’s letter asked about difficulties en 


countered by businessmen in connection with the Robinson-Patman 


The Cuatrman. Might I explain one thing on the question of legis 
won. | think leoislation in this held shall I say curative legisla- 
tion—has been held up by a practice that started in 1947 of introducing 
n the Congress to exclude certain favorite industries. For in- 

es, one Was to exclude the railroads from the provisions of the 
lerman and ¢ laytor Acts, exclude them indust rywide. That hap- 


pened until I think the Congress got kind of disgusted with the whole 


} eture. [| tt sone reason we are colnes into it how from the other 
angle. Possibly the laws need clarifying. There was a regular storm 
of other bil’s that were submitted im 1947 and 1948, and they were 
practically uniformly rejected by the Congress. 


Mr. Swearr. They would have to. 
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yr with e i ily i qu tioh OT service Lal Vs : In ot 
cis | wondel I ome oO] oul a ount Thal VOU Olve ive to p ) 
e petter sery e, are og { Ss al) li tive le bette Servi Ar 
) 
Mr. Swearr. That is entirely correct. 
I i Instance, when we sel] a piece of equipment LO a Tha facture 
original equipment, he assumes the servicing lability on that. We 


not attempt to render service on that equipment in the field. 1 


e of ou tHe} nes, where we have complet: control, where 
( vO to the ext tell of doing the installation under our OWlh supel 
len 1 that case we accept the service responsibility on that 
I CHAIRMAN. I se All meht 
Mir. Swearr. Another major source of uncertainty among bu 
SLLIt i Ih connect Oh W th the Robinson Patman Act s the status of 
rt cvood faith meeting of competition cle rense provide for in secti 
D) Of that act. The validity of Hor evwell's defense based « t 
wviso of the law was not passed upon by the cou f appe 
tivation wit! the rT veCaUse the court found in our favor on 
e injury to competition issue. Indeed, I am told that, despite thi 


preme Court’s decision in the Standard Oil of Indiana case, not 


fie se ller i] 1'¢ ord cl case to date has Su ‘ceeded a} fi i ly 11 . 
fying a challenged price discrimination by recourse to the meeting 
mpetition defense provided for in section 2 (b). Thus, up to ne 
sinessmel have bee) dep ved of whateve benelit Coneress 1ntende 
con fe} il e] ting section 2 (b) nearly 2U vears aga, lt is perhay 
wv this reason that a number of attempts have been made in Congré 
l gy recent \ irs to amend section 2 (b). 

{mong the problems that perplex businessmen in trying t £ 


lelr pricing practices W thin the meeting-competition prov ) 








Ledered ) ()} rt ANTITRUST LAWS 


! have cet riled knowledve Ol I s CON 
LO owerlhye | OV prices TO meet such conipel 
down into 2 parts, | relating to the amount 
of the evicde ‘as to competitors’ prices required to be 
‘ | edt With meeting competition, and the othe 
he lawfulness of the competitors’ prices 
() t hie rt pomnt. in the absence of any delinitive ouldance from 
( the Cony On or Ul e courts, all that a concern like Honey well 
io il tS best DUsThess judgment as to the character of the im 
itlo t! e into it from the field as to competitors: prices. 
\ | [ it trie ort of ¢ vider ce on which we at Honey well base our 
yea QO eeling compelition should, if challenged, be 
tmatter of law. We know that in substance our pric 
requ rements of the act and promote compet 
We we ever, welcome a clarification of the announced 
() point, the legality of competitors’ prices, [ undet 
is apparently disapproved of the position 
< t uff. Under the statl Interpretation OF se 
espondent would be faced with the burden of proving 
i| LV OT ¢ ery conipetitive price { claimed to have 
risk of ¢ imputed to it knowledge of the illegality of 
| ( itter view ems to me clearly wrone, and, 1f the 
O roviso of the law is not to become a dead letter 
ould not be construed as forcing a seller 
Otherwise a bi essman might well be justified 
petition supposed to be good or bad ‘for th 
\ rd sure ( incertaintyv that confronts manv businessmen 
perate iphianee with the Robinson-Patman Act ha 
rd th custome ication and the allowance of functional cdis- 
In this dav of multiple-funetion distributors it is becoming 
eC] d harder for a manufacturer lke Ione well to sort out its 
el ! ti ererl ne the extent to whieh various types of cus 
ire entitled to particular trade discounts. Funetional dis 
ther troublesome question: namely, to whiat 
( { et e\ | . A ] iit fs turer, legally responsible for the 
{ | f if uistributors, In the past we have had to ask 
! ounsel whether the Robinson-Patman Act re 
to pol e what our customers do with controls 
der to make sure that they are not sold in com 
{ ! th of r omers in a different trade classification. Tam 
by counsel that some of the Commission's ruling on this point are 
{] O ithataselier nour position may be subject to lewal risk 
{ ) not en nm on customers’ pricing tactiv s and also subject 
tf rail u other st itutes 1f he does So, 
f problems such as those I have enumerated does not. 
O} on of those who advise us in such matters, necessarily 
! egislation. Better administration and clearer interpreta 
eX ws may well be sufficient to clarify the present ambi 
| es as to Robinson-Patman Act provisions. 
Kor e ple, whe t comes to understanding a new tax law, bus 


d to look for guidance to the Treasury Depart- 



























} \\ ! ecomMme necessary. 
53 r chairmat letter asked for observat ha ews 
the pract il effect ' ( the Robinson-Patma Let has l 1 
petition in the markets in which Honeywell does business 
Let me address mvself to the heat ne-controls ndustry in which the 
eC OF quant ty discount pricing continued atter the « ‘ tnent of 


hObD MSO! Patman Act anda at the Same time, as eXpressly round by thie 
Court in the Honeywell-FTC case, the keenest kind of OM petit 


is prevailed. Nor is that condition changing. On the contrary, 


ce the date of the record in that case a number of new compelling 
I 


! tucers, both large ana small, have entered the control held. and 
nadustry positions OT soni ot those prey ously hn the bushes 

red. Members of the industry continue to gain or lose business 

i ontrol customers’ accounts change hands, and there Is ho ©ig1dally 
O} control pl ices 1n the face ot changing economic CONCILIONS. 

Lh re Se | should eniphas Ze. Ho relation sh p peltweel t| e Ze of a 
Mpetine u t in the heat hne-col trol Industry and the 1 yor of the 
petit O otfered Ly Us some of the largest COrpol iLlol nt 
intry manutacture heating co trols. but thev DV ho means Gominate 
e market On the other hand, some of the smaller concerns hav 

¢ marketedly successtul 
co e wl ole. therefore. | would not sav that the DOSSIDLLITY of 
reble adamave acts Sor the] k of injunct ve proceedings under tiie 
Robinson-Patman Act has tended to diminish the rigors of compet 
among manufacturers of heating controls. Some of us may be 


thered bv do bts as to whether in meeting that compet tion we are 


orrect our understanding of the law. and there are certainly are 
ere the exXistehnce Of amb cult es in the administration of the 
erates as a deterrent to auvoressive sellin oO efforts. Nevert! eless 

practical effects. as I see them, of those doubts and ambig 

ot been great in the heating-control industry: they have not stifled 

pe v of the Sherman Act: and industrywide competition has not 

itlered Thus. those who use controls ha e had the bene t ol 

pricing as well as the product. improvements and advances the art 


tT sare bound to oceul na treely competitive 1 \ ce 1 
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| ne xpre the hope that my testimony and answers 
O} { it follow leave with the committee a better unde) 


ne of the problems businessmen encounter In operating 


I ons of the Clayton Act and the Robinson-Patman 

Let relation to pricing and distribution practices, 
Phe CHarrmMan. One of the witnesses vesterday was testifying about 
COUNTS: In tls particular field they gave a discount to what 


Li l vhole ler, or rather a warehousine man, who stocked 


for mainta 2 a Warehouse and service facility. Then they 
rave ther discount, not based upon that, to anybody, based upon | 
{ pul se . the size of their purchases. 
| ul method of operation ¢ 
Vir. Sweat No, sir We don’t operate that Way. 
e Ciatrman. Your discounts are all based upon quantity / 
\Ir. Sweka except when you get into what you might call the 
| ount field The wholesaler performs a verv definite 
funetion for 1 Ile warehouses our goods. . 
Phe CHAIRMAN Phat is what hese people ao; F hey GAVe Im a 
t fo it. as well as a quantitv discount. 
\I s\W rr. UWur a ount to the wholesaler the sume, reeard 
| CHAIRMAN. Quantity 
\I swearr. We don’t have any quantity discounts for our whole 
Phe CratreMman. We must look at the Robinson-Patman Act in th 
of the conditions under which it was passed At that time the 
| wholesaler was located in every small eity practically. 
reas t hig uns would have one wholesale buver who bought 
olesate house, and t ley would have one big warehouse to cover 
Shaft 


(Di of the contributing factors to that was the long range truck 


ng, because they could centralize their purchases into a dozer 


re louse covering most of the United states, and then by the use 
ov-range trucks, distribute to their retail stores direct from that 

ib owa 1O e, Whereas the independent wholesalet usually had 

to buv throug . jobber, introdueing an additional man. That eave 
to the cha ore a tremendous price advantage if thev wanted to take 
lvantage of that, plus the quantity discount they got, which con- 


VT ‘| it wl ut is called in the heatine industry the 
! } ob eT, but we naive never recognized the jobber distributors 


they have never performed a function for us. 
Che Cratrrwan. | know that one chain store vroup went in and 
ry ieht a] The pples m the eastern panhandle ot West Virginia. 
Phe ere the sole customer. They even sold them to other whole 


[It was to curb that growing practice whieh was doing away 
I [ e I] denende Ct ret ley that the law Wis passed, Possibly it 


be nterpreted beyond its scope. That is one thing we want to 
{ ition o1 
\I SWEAT | tl ] k the | iw was aimed originally at one thine, and 
' o broad that it covered a lot of other things. 
| (‘HAIRMAN. If you a ma broad law at one thir Yr, Mm ivbe they 
e damaged something else. . 


\] ; Mr. Burns, do you have any questions ? 





0 tie not nece il Vy reqi red becaus ‘ er adm strat 
lear interpretation of ex ting lav smuav be suflicient to clarify 
mre umbiguitie ind u rtainty llow do vou be et t 
idiministration and cleare1 hnterpretat1o in be obtained wit 
| 


} V¢ 
\I Sweatrr. I think the Federal Trade Commission itself can set 
| have sugcested here, certain eround rl les, oO that vou kne 
dvance what the standards thev set up are, so ft il you are 


rer ompletely and ent rely in the dark. 
Phe CuamrMan. But even the Supreme Court of the United States 
‘ ( tself sometimes when it ‘hanges members, because the human 
enters into 1t. 


] 
| 


Mr. Swearr. Certainly. That is better than nothing, sir, don’t yo 


| CHAIRMAN. You get government by men rather than gove1 
v law, if you don’t watch out. 
\] =Wi rr. TI ibis not necessal ly law, because you are not bound 
things If vou fe l, for nstanee, that the Commission sets 
in standards on what and what not is a cost, 1f vou feel the 
Cor ission is clearly erroneous, vou have the right to fight it out 
Phe only 11] tratio I can think of that seemed to do it is the v \ 
Preasury Department operates. You are always free, if you don't 
with the Treasury Department, to file your tax retun 
rent av and fieht it out. But at least you know something to £o 
that vou are not going to be challenged on 
\J 1 RNS. | n't it hecessary that the Federal TT) ie Con THLISS1LO 
ven legislative authority to make such interpretations? 7 


. rulings and regu 


dine when issuect. There isn’t any 


reasury Department has specifie authority to } 


ire bin 


ie Federal Trade Commission to issue interpretations 
would then be binding and which it eould not later reverse 
\ir. Swrearr. I must confess that I am not an expert on law, and 1f 
{ ere necessary for the Federal Trade Commission to have that 
ithority so they could tell a businessman what elements of cost they 
would consider, that might be a perfectly desirable amendment to 


\\ 


] 


Phe Crarrman. Under the now inoperative Coal Stabilization A 


altield had an advisorv committee that worked in conjunctio 


with the Coal Division of the Interior Department to provide broad 
nation on different cost practices, and it worked very sat 


| on etimes woncer. W th the wide scope of the Ro Wnson P: 


. ; . , 
such an organization nm varving industries, such as the aut 


ind others, might be one of the solutions. W hat might De a 
bad practice, shall we say, in marketing canned peaches might not be 


a bad practice at all in marketing automobiles. What do you think 


Mir. Swearr. That would be a pretty complex thing. Take 
dustrv ike our own. We impinge on so many ditferent dustries and 
Si inv various fields. 


e CHamrRMAN. It is a complicated field. 








\] — | ct ve pret CoOMmpPteN and Col »| ited 
| CH \ t. Go ahead, Mr. Bun 
Mr. But 1 | yore vi lar vy firms entered your nu 
‘ 1} 
\ s \\ t irgest one L ¢ K OT 1s t Cr ra 
Oa | i then as a ble hrm. 
Phe (1 wan. What field do they go into that you are in? 
Mr: | Phi ike and they manufacture and sell a line of 
Phey ilso are directly in the furnace ind boiler | 
I tire und sell the r own oil ind @as-burning 
I i control hat &o th them vell as sell 
t¢ ' 
i a | RM Eds Amer IR dintor Co Fottel nto that / 
Mr. SWEATT. J ed to be indirectly in that. They had a partly 
ow beco) i wholly owned consolidated 
( \ \ pecializes in the manutacture of controls. 
\I BuR> Vbout \ en did General Electric gO Into thi vu 
Mir. Swearr. I t k they first announced their line of ol-burne) 
HOUT VY oO} ears Ago. 
Nha RNs. Ha your Compal vs share of the available market uv 
iting controls remained approximately the same as it 
om tii period covered by the Federal Trade (‘ommissio! 


Mir. Swearr. I think it is smaller than it was then. 

Mir. Burns. Is it customary in your industry to use a system of 
tity discounts similar to the one which your company was using 

ring the Federal Trade Commission proceeding ¢ 

Mr. Swearr. That is correct. It is an industry practice. 

Mr. Burns. And do you still continue the system of discounts today 


ich were discussed in that proceedin ¢ 


af 
Phat is correct, sir. 

Mir. Burns. What are the basic business reasons why vour com 
ves such quantity discounts ¢ rr 
Mr. Swearr. I think maybe you might say that it goes back so far 
it the whole industry has been built up on that basis, and it is one 
hose things that has become such a part and parce] of it that it 

, { rs that 


‘ 


fo thy?) 
epted thu 


Mr. Burns. Well, would you say the discounts were intended to 
t actual differences in cost of manufacturing and distribution, 


shed as a result of competition for the busi- 


j 


of large buyers ¢ 
Mr. Swearr. I think they are both. 
Mr. Burns. I mean in the inception and the reasons which gave 
e to the practice before Robinson-Patman. 
Mr. Swearr. The nceeption of it rot purely down to a basis that 
vou could manufacture more equipment you could sell at lower 


Phe Commission, as I understand it, doesn’t follow along the 

of saving on manufacturing costs. It must be limited entirely, 
listribution costs, 
Mr. Burns. Are there any particular discounts in effect for a defi- 
e and specific period of time, or do they vary with the changes 





ae 


S LD’ 4 ‘ AW 
\i | () ( i 
( it ( 
\l 15 s. Dut, a r ol 
exX ee 1¢ ) >) ! 
vend pe Di on 
\ ~ {IL i p 
\} \\ ( ( 
cy I { ‘) 
. acd 7 
\I ‘we } | l ! Poa a 
Vel i 8) i | ( 
ento ind. | rsa 
5 ( { req red dropped. 
Mr. Ss. Qua oO vet t iil ihe 
Nha SW i [eoxa { Lo mieel ( ho 
x ‘ r 
Phe ( 1 R\EA () | 1 a oO) t | 
) ra Ile it let \ Vy ol 1\ 
! e [ler nother 
{ Ol 2 ra 
\} i K il oO ad be true i . 
l |] l 1 ] Wine rel 
é | ! ec Ul 
( RMAN. But ye ilso sell to individu 
\Iy “=VW i Yes. 1) 
i ( LAIRMAN. And dont VOU 2 e e sa ( 
N\In ~~, | I NO \ iont have qual \ { 
De] 
| cH wan. It is only w ( oO re s 0 
L part ol lever eq pment / 
\I Ww 1] \s o1 vo ik equipmel 
Phe Ci NW. J i you give quantity a oO 
Mr. Sweatrr. That is mght 
Mir. Burns. Was it syste) e prio 
\ f oi mr | se Quantity Mts OHLY tO mM 
olesal or dealers / 
Mia V1 No. I t f vou go wav back 
" q ! I | > ror the jobpbel oo, Dut 
i price toa ber i¢ Lie 
Mr. Burns. Can you re ly ther that toc 
t of ( fol ! ) Pat il \ aha Vas rel 
ook place hefore the Robins n-Patman Act ? 
Nia 1 | tl a) bi atterwara 
Y Ss pl ul luenced by the Rol ( 
( } t | } - hii 1 i l very «| {lic ilt |) 
lete hether or not a jobber was « 
f ( iD i for quantities for Shuip rn 
} e i¢ ] } ( a 0 orde} out i in ulred | 
as dad iv discover 1 il he eecdedt one more 
» \ Zed ippli ato When he was billed at the 
this single unit, he would just holler his head o 
iwmtomer relations 
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\I 13 I | LO rt CusTOMme! ormally become el olble 
. } } 
| | { I potent ri VoIUne of - 
(1 eco OT past pu Hases ¢ 
Mr. Sweatrr. It is based o1 = record of past purchases. 
\] Lai | S sO | \ Pe kKhowWsS at the time he ¢€ ntered mito his av 
ro “ ( Ed tT (| > 
a j 
‘ i 


\l “Wi I"| | [ rich! | 


\] iirns. No } ie < q tit CIScol mpede oO 
‘ | urer of bun ! oO 
a la? 
\I - | 1] ( ot sho hat it Tosualdy 
Y on a Tar more econom eal ba Ss. .a e 
eC) effectively with the haree people. That is one 
| | ! ( ommIsslio1 CSE We 1h) [ } 
‘ ( ou illey bi icket. nd wit ? 
) ) LC Ke 
\J Ber at { ditlerence 10 actual cost to hin OT 
a rr uKInNg an entry nto 
| hee q ite el] establish¢ 1. 
\I B I s ( t¢ us } ef] wl it \ ( T hie fundan 1 ut 
Ol t Y pro 1 vour company used n you! | sst 
st jus tion « Ln ¢ tv discounts before the Fe 
i (o1 : ( 
Mr. Sweatr. I am sorry, I cannot. That was done by a grou] 
t d a lot of internal accountants, and it was 
outside my field of knowledge. Iam not an accountant. 


Vii Br RNS. Ca vou tell us what voul view is of the value of certa 


ive peen n cde fo} standards ot cost justification . 
] 


1) that the Commission should accept cost fivures based on Ssampilhg 
roceqaures | rthna require auditing of costs of all sales, (2) that 
the Commission should accept cost figures based on averages over thi 
\ ot tral tions, rather than estimates for each individual trans 


on, and (3) that cost justification should be accepted if it comes 
within a small percentage of the price differences. 

Mr. Swearr. You are asking me a technical question there that, 
honestly, I cannot answer. I do not feel ql ualified to comment on that 

Mr. Burns. Has your company ever atte mpted to relate the qua tity 
discounts to differences in cost of production as distinguished 1 from 

osts of distribution ? 

Mr. Swearr. | nfo rtunately, we did in our first cost study. We 
took those into cons ‘ation, and the ‘y were promptly ruled out by the 
Commission. I think ‘that is a good illustration of the point I have 
tried tomake. If the Commission would say this, that, and the other 
thing, is what we will allow for costs, you would be able to know what 

ouare doing. We went at this thing blindly back in 1938. We tried 
to cover it as best we could. We had lots of things in that that we 
considered as costs, which our accountants considered as costs, but the 
Commission said. no. we won't look at those as costs. 

So, = effect, I think it was said that the Commission hasn’t any 
ruthe ity to lay down rules of procedure, but when you get down into 
one of t hese p yroceedings the »y certainly lay them down as to what the V 





ee  — 


{ lowe prices quoted by competitors Is this one DV mé ( 
ial offers to part eulat buvers whon vou lear have bee otte ed a 
er price, or in the form of a schedule of quantity discounts ? 
\Lr. wi as very tral ietion stands on its own. Vhe cit il 
Ke paraga lng 
Mr. Burns. If tl pany makes special pi ers order t 
t thre e] 1 e OT he 1 pe tor. CA \ ul Te } | 
( | ead to such offer HY 
Mr. Sweatr. You mea hat kind of evidence we int to kne 
I d Uae 
Mr. Burns. Yo What are t Ways in ¥ e comnal 
by competitive bids for a particular customer’ siness 7 
Mr. Swrarr. We are pretty tough on that. We requir 
ay. Che customer just cannot say. “Well, Joe. [ am sorry, | 
Yr } Fy 5) oher, or 25 cent | a ye 29 
\ \ l] e¢ } we must } ve vé \ ‘ ve cde f 


petitors, Kither we must see the letter ot quotatio 


e al voice, or we must see the contract that has been 1 ed 


Mr. Burns. Do you! employees find it difh ult to obtain that 
f evidence ? 

Mr. Sweatr. They find it very difficult, and it does not promot: 
the best of customer relations, because many times the pure hasing 
t wiil say, “You are trying to call me a har. Won't you tak 
word for it?” 

Mr. Burns. Have your employees been successful in obtaining i1 

rmation which would enable you, and has enabled you to meet 
articular lower price offers of competitors ? 

Mr. Swearr. I would say by and large that is true. That is not 
true in every single case. Sometimes it is just impossible to get that 

formation, but you can sometimes reconstruct a picture. If he savs 

e has gotten a certain price, and you know that through documentary 

idence that same price by a certain competitor has beer oiven to 

ivbe 2 or 3 other people, vou can, I think, as a busn 
prudent judgment would tell you, feel that the fellow was not ly 
to you. 

Mr. Burns. Do these customers normally mention the name of t] 


] ] 


npetitor who has otfered them a price concession 


eC I Wn Vil 


/ 


Mr. SWEATY. Sometimes they do; sometimes they do not. 

Mr. Burns. Are you normally able to ascertain the exact pi 

fered by your competitor ? 

Mr. Swearr. By the means I have mentioned you can get it dow 
‘lack and white pretty definitely. 





up to you to prove, I thu 





A 1 
{ ere quanti «| ( ive ¢ 

Od a i lol 1anv buvei pul MasiInYg 
q i . ould t if. be onsideredt a I ( rie 
petition it “ood fa thy 4 

Ot think SO 

{ { ou try to meet i low Yr pl e otlered 

1é >] prod t: must he pea real con weLILO! 


I 
] 1y 
equally (OO & 


nk. to vour custome! 


petler. \s a matter of fact, we have never 
rmeeting a competitor to the penny. 
{ that our equipment was enough better that 


it we could get a premium price for it, but 


ret as large a premium as we would like. 


t would you think of the follow Ing proposa 


Hmiem or the 


lawtulnes of the competitor 


it the test ould be whether the party issert- 
’ knew, or reasonably should have known, 
e was not a lawful one? 
you can tell me how I ean find out whether 
lawful one, | would like Lo know. 
vould ive tt Ve CCE to his cost accounts ? 
fs e to have necess to information that ] 
iupon wil ri rbovsome ot the other admit 


ever determine whether his 


businessman can tell whether his competitor’ 


iit to be able to know whether his OWT) IS, Dut 


competitor’s pl Ce 
», durk mystery to me. 


\ | hive otten wondered why 1! 


1 Wve 
| Kind It wrhnt not be necessary fo! the 
wie out one company, but to get compet ng 
of them, to determine who is tell he the 
itrons 
) fhriaagt é 
nk t hat when the Conn SSION pl 
| let us say the Commission wins the 
LeuUlnst tf In {f seems to me 1n vood Tait! 
to proceed aga t all of the other people i 
y the same thing. lt puts one fellow at 
intawe 1f he has to hew vi ry, very closely 
d his competitors are completely free to 
itt know ire illegal 
pDport the suggestion that where the 
on attacks a practice which is indulged in 


of an industry that the proceeding should 


e naustry, rather than al ndividua] 


would ne preferable to the wav 


] 


point is, that then they could issue a ruling 
ad tor that industry: evervbodvy would know 
Chat would be the chief advantage that J] 





For instance, in an investigation of automatic heat controls. 4 
ld vet General Electric iIn—vou would not have to get the whol 
ral Eleeti e Co., but just their heat Ontrol GLVISl 

Mr. Swearr. Yes; quite right. 

Mr. Burns. In your distribution system to others beside mat 

turers, what “are the clas hneations of custome! you have wv I 


ferent prices, such a wholesaler . jobbers, reta le? € 


\i SWEATT. We have just two. We have the jobber, al d we have 
el \s a matter of fact. we sell ver \ e to t 
riler 
Normally we sell through jobbing channels. 
ot] Cl hand, if i dealer Comes Tn ana he need 
The CuairmMan. In the Jobbing end of it, does the jobbet 
Dp ¢ to his own customer, or Just vive vou le s pping order ¢ 
\I Swearr. Oh, no: he stocks and hips. . 
Phe Crarman. He stock and ships ¢ 
Mr. Sweatt. Yes. 
The CHamman. He really is what we used to call a wholesaler? 
Nii SWEATT. Ile Isa whole aler. 
Phe CHairmMan. In a lot of lines the jobber merely in office: he 
out and solicits the accor ts, and he contra ts thi Vo to ! 
ha certain number of items: and then he sends in rde 
ere to hip them. 
Mir. Sweatr. Ile is more or less classed as a manufacturer's re] 
ve, SO tO peak, who operat OH a COMMISSION Da . Pathe { 
herwist 
Mr. Burns. Do you have any iobbers who also ll at retail 4 
Vir. Swearr. | cannot honestly answer that que Ol), CCH e | 
» not know I know this, that where a jobber sets h elf up a 
mat is known in the plumbing, heating industry as a DTT 
ect to you where he advertises wholesale direct to vou we do no 
ognize them as wholesalers. We vet there on the ho OF a 
emuna 
ll them asa wholesaler, l ybe they are net neasa ret ler. 
ve are off base. If we sell them as a dealer, maybe we are off ba 
e he sells some at wholesale. 
So the OnLY Way we can get ourselves ot} that 1) 1 ( 
at we vill not hoose to ell to vou. 
Vii | URNS, Do vou ave ally ( tomers Whon \‘ It { { l 
ho buy in the same quantities as othe hom vou (| 
Mir. Swearr. As I said, che ry little busine 
! it s only the oceasional pick ip Mem that lente 
q Kt) Vi il \ | them to buy through hol e] 
Lt bhahy times he will come to one of ou ollie }) 
raha we will asik TLL who ils wholesaler Is, al | 1] thro 
holesal in that Way. We try hot Lo compete With our \ Ol 
it { e sum and substance of it. 
\I Burns. Prior to the proceedings by the Federal Trade Co 
on, did your company have requirements contracts / 
Vic. Swearr. We had some things in the contract that we thou 


re nerfectly reasonable, but we found that other people ala not 
then that Way. so we discontinued them. 





\I 
Mr 





( 1 Se@asol requirement | it W 
) ( rite quant t\ stipulated bit t he | \\ 
e | O id boug t the last yea 
e | rade QO} wold hterpret | it i } 
requirement iherefore., we droppe to 
( ive any contracts which wet ible 
ict 1) oO} the ( o7 ISS1O1 sroceed We 
\\ WW used to req re it ce dead da ! 
rhe that ve har very goo tha le 
( n lasat st deasena turer we 
real Ory | somebe | els, } ( One ( 
t the simplest things in the world. They a 
ay itenl 
rye i fat may pe complete hitler 1 
| ( Of our relays Oo omeone el | 
rye vet very poor re ilts at blames 
e Tel we wert | fect | jtist ec < 
tu Val Ing our eq nent that t 
tO OPerace hid ( ) I trie O1 eure 
ced. We quit 
) ui th c t that tvpe of cont! } 
j { (it aed do. 
1) 1 teel tha DUST wna techn | 1uUSstil il 
int some DYrovisiol n the law that would all 
poh the showing that it was beneficial 
] t beneficial absolutely beneficial to the co 
emeniber that when you are dealing with contre 
definitely with a safety factor. It is not too 
omebody’ ome ol blow if up 
fety factors should not be ignored in the interests of 
\\ ( ( Vy 1 it the requirem Ot e ¢ 
lr ake ot 4 k they are necessary. 
~ Ou Neus het weer those {wo p { es, b 
» be pretty much prohibited by the nterpretation 
We terpreted them one way, and the Commission 
er way. So what was the use of arguing about 
Did the discontinuance of these tie-in contracts have 
fect on the business of your company ¢ 
I do t think it cid. 


’ would base it principally on benefit to the eo 


You Sa cd that one of the technological reasons why 1 


ould be beneficial to the consumer was because these 
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Mr. Burns. J t 
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STATEMENT OF LYMAN W. SHERWOOD, OF UNGARO, SHERWOOD ¢ 
GROEBE, REPRESENTING INDEPENDENT GROCERS’ ALLIANCI 
CHICAGO, ILL. 


Vir. SHerwoop. Tl t hae item of Don R. ¢ 
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Lede) 
I ee ntration is actually higher than the figures indicate. The chains 
( ost of the rural areas. In many of the highly populated 
tes they have 50 percent of the market. And in some of the larger citi 
ey have 60 f or over 70 percent of the market. 

Che Robinson-Patman Act has not stopped the growth of the chains. They 
inave been able to offset the disadvantages of the act. In the first place they 
have further integrated their operations. They have bought their own canning 
plants, and other food processing facilities. The chains now process a good po! 

n of the merchandise they se n their own plants and market it under their 


Che CHairnmMan. Did you find that they bought well-established 


Mr. SHerwoop. Yes; I would say so. 
CHamman. They would locate something that was nationally 
lvertised d get it themse lvesandrunthe plant ‘isthat right f 


With respect to Del Monte, who was it who bought that ? 
Mir. Srrerwoop. I do not remember. It was not a retail chain, as | 


ii 

il] It was « 1e of the large companies, General Foods. or one of 
fq) 

I would say the answer to your question was “yes”. 

Phe CHarrMan. In other words, the processor built up a name, and 


en they would simply buy him out and get the trade name with it? 
Mr. SHERWwoop, In many instances, yes, sir. [Reading :] 


Secondly, the chains are able to take the entire output of many small canning 
plants or other food-processing facilities. In either case they have completely 
nated all Robinson-Patman problems, 


That is in connection with section 2 (a). 


Section 2 (a) of the Robinson-Patman Act has been a great help to independent 
grocers, and we support it vigorously. But section 2 (c) does great harm to 
he independent grocers and is not really a part of the rest of the act, except to 
e extent that it eliminates fictitious or discriminatory brokerages. 


\nd then skipping: 
Wedosu things 
that is, the IGA 
ft 


iS preparing mats and layouts each week for local advertising; irhishing 
ind a number of special advertising materials for point-of-sale 


window posters 
advertising; making available clerk and management training facilities as well 
iS instruction for store supervision ; preparing planned merchandising programs, 
including such things as weekly sales and new attractive displays; giving our 
ple meat-merchandising programs and produce-merchandising programs; fur- 


ling stock-fl plans and equipment-floor plans; and we even go to the point 
f inspecting meats for quality control. And having 5,000 retailers affiliated with 
is, you can readily see that we are as large as most any food broker. 


We had a substantial brokerage division in our national headquarters, whicl 
Was certainly as big as a great many food brokers. We did all the work of 
od broker, performing valuable service for the sellers. IGA wholesalers buy 
illy advertised merchandise and merchandise from competing manufac 

Our brokerage department used its sales efforts to persuade IGA whole 


salers to buy from our principals. For those services we earned the normal 
rrokerage commission. We used a part of the funds we thereby earned to help 
ir wholesalers and their retailers to better merchandise their goods. We in 
e national headquarters tried to keep the expenses of our brokerage depart 


ment to a minimum so that we could have maximum funds available to help 


r retail grocers. 


We earned hundreds of thousands of dollars a year by the brokerage work 

d [t was hard earned, by valuable services After paying the stc of 

hat brokerage ds partment, the rest of those funds were used for merchandising 
stance to our retailers 
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| CHamMan. What type of organization is IGA? 
Mir. Suerwoop. The Independent Grocers’ Alliance distributing 
pany is the company I represent, an Illinois corporation, whic! 


rademarks and trade names, IGA, and which sponsors this LGA 
ech composed of 5.000 independently owned and O} 

ted retailers. They are served through about 50 wholesalers, hay 

eX¢ luUSIVE territories and being licensed by our company to use 

IGA” and other trademarks and trade names. 

The CuarrmMan. But you do have a wholesale servicing ? 

\ir. Surerwoop. Yes, sir. 

Phe CHARMAN. For these stores? 

Mir. Suerwoop. Yes, sir. 

The CuHatrmMan. The reason |] am asking that question is that 1] 


= que t t 
d in West Virginia a lot of IGA stores outside of the cities. They 
e out in the country towns, many in coal-mining towns. 
(bout the only thing that distinguishes them is the “IGA” mark o 


In fact, | know some of the merchants that run them. They 
ive the aay intage of mass buving through your wholesalers: 

fr. Suerwoop. I would not put it that way. I tl c as far as 

fF 1S coneerned they are in no different position than retailers 


by wholesalers ho are not aflilated with the volunt iry group. 
Lhe wholesalers get whatever price I assume the quantities they 
would warrant, and the other circumstances \ ll warrant 

em, as well as anvone else, 


{ mav s the advantages right now, as far as price goes, are t 


our IGA system nearly all of the IGA wholesalers sell to th 

tailers at their cost. not considering cash discounts, pilus a fixed 
erride of 2 percent or 114, or whatever it may be for a particul 
iss of merchandise. 
Phe Cuatrman. A fixed markup / 

Mir. SaHerwoop. The markup. And the retailer will usually get 
better price that way. but in return the retailer does certain thing 

He undertakes to pay cash. 
He undertakes to order just once a week, instead of every couple of 
days. 


He undertakes to order on a certain form or order list. which makes 
it easier for the orders to be filled. 








H es to help the truckdriver unload the truck and do cet 
c OT e whole ler can afford to give him a eood price 
| ( IRM The reason I brought up mass buying is that 1 
( ie out fit that ha everal wholesale warehouses 
Pha end a | Florida and contraet with a orangeorower dow} 
ere To! kly h nts of ora ves way in advance of the season 
| t inlly do it about the end of the orange season. Ther 
} XT ( ? Ist it no right? 
Mir. Su | | k so 
Phe Cratmmuan. The n also go to the food processors, like the 
nd contract for their output and thereby save a 
ral mmo r of money make a cert: in amount of monev in that 
rage) t brokerage operation. Thev send a broker to. 
Indiana, and visit the independent canners there and buy prob 
ot the mnery 
| { re the bie chain stores have al 1 in the past, at 
redly. an advantage. in being able to do tha 
Mr. Sunerwoop. When the IGA had its tet Aired departme nt. 
d some of that. They were never in a position to buy in huge 
tities, ] e the buver is, each individual wholesaler and o 
! v. ( o bh ving But it acted as an intermediary. It world 
the proce rs, not to Try to determine the price but to sav. “Will 
ou be ompetitive with the others in the market ? If oO. we would 
ke to handle your product. We will let vou use our label. and we 
I] ex i? new itor dai al t\ contro] from time TO time.” 
Then they would turn around, and they would sell it to thes 
lesalers ar iv. “This isa cood idea.” 
But I cannot \ that the IGA has profited on & MAss buying D 
re. It has profited by economies. 
In our organization. for example, our centra nen larter 


] 
The CHATRMAN Your souree of revenue r mally. thor oh, is sery 


vhich are ( ! nlv e illed h roket rage feos? 
Mr. Srerw . They were. We had two sources prior to a ease 
on is by the Federal Trade Commission which was affirmed by 
e Cirenit C‘ourt of Appeals in Chieago. 
One was the rokerage which we would like to be entitled to ret 
wrain, f I hic] ve think we rend red service, 
The other was that we charged our wholesale affiliates and reta 
rs at the rate of S4 per store per month and the w iolesal rs o7 
nercenta ot I have f reotten what it was of the business the 
ted. 'T ought in practically an equal amount of incor 
the brokerage 
ITad it ot ne for that. we would have heen out of business whet 
e F ral TT »Commission proceeding was affirmed. 
For t e do all of these various ag gs in a way thev cannot 
) hlv do eac] ne ind vidually. 1} . the $4 per store is not going 
buv advert ng campaigns and posters, and this. that, and the 
er t] o¢ if spent by each retailer alone. but pooled, all of the income 
m f] oreat mber of small stores, put into one ich” a with one 
t yr department. a oreat ee ean he done and has been don 


The CraATRMA? T was just aT to get the pict re of the IG 
setup, because, as I say. T see a whol » lot of vour stores, mostly small 
independent stores, and I wondered celine: thea did their buying and 
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\In ‘ RWOOD \ i vy. for. these nedivid 7 
e tha one wv ‘ e) We ft] tr WPraoe { 
e ( itliliated Ih t IGA 
( erchanhaise Trom dependent broke) { } ey did f1 
martment I) if > What made u ive tO aO Aa St ner wb te 
We Wel l ) MTITION il Limes wit ! 
i (LHAIRMAN, Al right, proceed 
Mii STERWOOD \) it how | ppinege To the In } Lorry} 
} 
I l 
} | é ! @L t x 2 
‘ i’ t t ‘ 
[ think that it can be read without my doing that 
nough of a preln iy, at least, upon \v ( 
based : 
| repared statement of Don R. Grimes is as foll 
i} R. G pres Independent ¢ ‘ \ ‘ 
IGA, 131 NS \\ Ave a ‘ | | ‘ ‘ 
i (WH) Independent ret lg ers } t Cee re r¢ 
the whole ile grocers ho sum look tf < } 1 |e oy 
he fic ely competit e grocel rice We indenendents rs nelle. ) 
ef e « tious house f ae n her purchase food 
\ nh mor han hol I rn th e integrated ¢] ( I 
l m of the broke roe use in the Rol sO IP: Let } c ‘ 
d tood brokers a monopoly over tl brokerage fu 1 ad ce st 
el tion for valuable se ees that e actually perforn . ibs 
( t disadvantage to independent grocers 
We at proud of ne Spapel t es el s thi thre par 154 
he Wall Street Jour eine hee & teemee Ae te vel 
een) n independent ré srocer more that hled e 
ontl fter oining IGA ‘ ! le discloses that ft ret er showe 
sto ii CONSE. tive months until his ‘ enached S2LY2.000 ( ( I 
$700 a week before he joined IGA. IT ask that 1 irticle b ed 
(ongere l ed the R ns Pat i Act ‘ s ago for the ] ! ‘ 
! f I CTs ] I t* 1 t { mite | t a | | 
e record ¢ 1 see vl a hanpenesr n thos 1s ‘ } WV hie t 
he chan sto S ere a ne ust a bit erte t} ! re l of ft 
msiness at the reta f 193% the el ! f } f 
ness had ine seq te 2 percent n 1TO4S it ny 7.61 
supagain to 29 percent: and a ré f © Sut } 
(> ( Nove be 153 } ‘ sales ‘ eched j I f n ¢ 
o ie ,r'¢ t 1 rr 7 «>? =f rY¢ 
} e dO me ent { t} I ! t \) S ‘ ft thre ©} ‘ 
Patman A | t ned the gr h of Phi 
e*¢ ( otts thy lissye +} t I 4 " 
ther fe processing i f | ‘ ns now rocess od tio! 
erch lise hev sel n th vn] Ss and ma et i ! I ! 
! Secondly, the ¢1 I hle to take the ¢ tee ul I 
eliminated all Robinson-Patt it ' sect 
Section 2 (a) of the Robinsot is hee ‘ help to 
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{ cle dent groce and is not really a part of the rest of the a 
o the exte it eliminates fictitious or discriminatory brokerages | 
I eC! i that if it had not been for the Robinson-Patman Act, the | 
have been at an even greater rate than the substanti: 
e enjoy he last 1S years. That just is not so. One reason 
Shoppers have shown a marked preference for supe 
adequate financing independents can cooperatively Compete 
‘ | ! supermarkets. In fact supermarkets were started 


(7.4 ( ! e! rkets for its affiliated retail grocers from floe 

ng design Retailers working cooperatively with us can, in supe 

! tores, give the chains a fair run for the 

No. 1 » the ect of the Robinson-VPa 

(Hy dent retailers, most of whom are leading citizens of the 

rate, are affillated with the IGA program throug] 

lar A have e grocers by hom they are supplied Our headquarters offi 

{ | ‘ rrangeinents for ] ate-label purchasing by the 
furnished them with an almost unlimited list of mechandising 

\\ ne that is, the IGA—-as preparing mats and layouts eact 
eek for local advertising; furnishing window posters and a number of specia 
lve ng materials for point-of-sale advertising; making available clerk and 
gement training facilities as well as instruction for store supervision 


iring planned merchandising programs, including such things as weekly sales 
d new attractive displays: giving our people meat-merchandising programs 
nd produce-merehandising programs; furnishing stock-floor plans and equip 
ent-floor plans: and we even go to the point of inspecting meats for quality 
ntrol And having 5,000 retailers affiliated with us you can readily see that 
ire as large as most any food broker. 
We had a substantial brokerage division in our national headquarters, which 
as certainly as big as a great many food brokers. We did all the work of a food 
cer, performing valuable service for the sellers. IGA wholesalers buy n: 
tionally advertised merchandise and merchandise from competing manufacturers 
() brokerage department used its sales efforts to persuade IGA wholesalers to 
iv from our principals lor those services we earned the normal brokerage 
mmission. We used a part of the funds we thereby earned to help our whole 
salers and their retailers to better merchandise their goods. We in the national 
ieadquarters tried to keep the expenses of our brokerage department to a mini 
mum so that we could have maximum funds available to help our retail grocers 
We earned hundreds of thousands of dollars a year by the brokerage work we 
did It was hard earned, by valuable services. After paying the costs of that 
rokerage department, the rest of those funds were used for merchandisit 


l 


istance to our retailers 
Then the Federal Trade Commission brought suit against us and said we were 
olating the brokerage provisions of the Robinson-Patman Act because we used 

ie of that money to help independent retailer grocers. The only wrong with 
ch we were charged was using brokerage money to help independent grocers 
There was no evidence that we injured competition or even injured a single 

mpetitor. Actually the thing we have done above all is to promote competition ; 

»enable the independent to compete with the chain. 

Talk about the equal opportunity of the Robinson-Patman Act: it’s a mockery 
Why should we not have an equal opportunity to compete for the right to perform 
the brokerage function? Ihave heard it said that we are not capable of actually 
performing the brokerage function. That is nonsense. The success of our in 
dependent retailers proves that we have been doing a good job. Our brokerage 
department was no less efficient than any other branch of our business. If you 
are for equal opportunity, then why not support giving us the opportunity to 
compete for the brokerage function? 

The chains are fully integrated from the grower to the housewife. No law 
prevents integration. A green-pea grower can buy a canning plant; a canner 

an buy a wholesale grocery house: a wholesale grocer can buy retail stores; 
i retailer can even buy a farm on which to grow green peas. The law permits 
integration in all directions, except for the brokerage function. There is an iron 
curtain around the brokerage function. There is no reason for building an 
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d giving them a monopoly 





When we have perfor ed the brokeraze work for a seller we prod 
saving for that seller Fair pla n competition ree res ¢ t 
id for the work we have done, or that the price be reduced by the cos g 
I e produced for that sellet 
al ertain that when passed the he i Peat mn Act, Cor eSS 
d deny us the right to earn brokerage ] he broke e section 
ress put in a& Provisiol hat brokerage to the buyer was awtul ¢ 
t endered In order to stop us from helpine independent retailet 
n had to read that phrase out of the statute ¥ hen the . 
re pending before Congre ( ere a iby Lic I | 
\ d not be the case 
I in that what Congress h lin the words ‘* t Ser é 
dered” is that an honest | nessa ld receive ] ¢ my 
k he had he stly done for a seller honestly performir Lge ! 
on \nything different would be dishonest In the February 1954 issue 
1A G ergram appears IGA’s stand on the Robinson-Vat \ I 
so like to make it a part of this record. You will observe tha e 1 J 
e Robinson-Patman Act, except for section 2 (e which 
ker Ss monopoly and prevents honest competition. 

While claiming to help smatl isiness there are luany who are actually 
itest champions of big business. They are the ones who want to preser 
e status quo for everybody They do not want anyone to grow beyond . 

esent size. They say to the small retailer, who does not want to grow 


fears that he may not be able to that if his competitor has the op 





t hecome more efficient he may also become more successful. They say 
» the little fellows, “We are going to keep you down, but we promise als« 
eep your competitors down.” They promise small retailers only that they 


to keep every other retailer just as small 
This is just the opposite of the IGA philosophy. It is our objective to se 
lity merchandise to the consumer at lower prices by keeping expenses down 
d st ring more production per employee 
We say that we are not particularly concerned with your competitors. We 
not spend our time trying to “chop” down the chains: of the contrary we 
vote our full effort to raising the economic level of independent retailers in 
e hope that through a fair competitive contest each of our retailers will be 
me wholly successful. 
Let me prove this point In 1952 retail 
d $11.6 billion (chains with 11 or more units). Independent grocers did 
ion; of which 117,000 voluntary and cooperative stores did $11.6 billion 





rrocers did S32.9 billion The el 





vhile 283,000 unaffiliated independent stores did $9.6 billion These 283,000 
ependents are the ones who need help; less than half as many affiliated st 
1 $2 tillion more business. The following figures bear careful study 
Retail chain and independent stores 
A * * . 
\ i > 
g . $ 
4 $19, St $67, 80 $9 
Source 18 ( 1 Progressive Grocer, Volu , 
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l 
pgress should be impressed by the fact that the chains 
inv stores in 1953 as they had in 1935, but they did 
business, on the average. in each of their stores 
ere were more independent unaffiliated stores and more 
ive stores, but they did only about five times as muel 
e, in 19938, as they were doing in 1925 
gram, because if provided the means by which individu 
‘ could be assisted in their merchandising effort, hi 
f re lers to shrug off the feeling that they cannot cor 
thinks that the retailer on the average or throughout the 
today because of the decision made concerning section 
in Act—doesn’'t know what he is talking about The 
er ¢ are better off than they ever have beet The 
sition of getting bigger stores, and they've got ther 
he independent retail grocers today and ask them if 
ke the chains are financing theirs ‘No !” will be ve 
‘ ! mind but what the ruling on sect 2 ( 
far as the individual retailer is concerned, and has 
uch more advantageous position 
rok We have no quarrel with the brokers except that 
! tain Should be maintained around the brokerage 


dred thousands of retail grocers prohibited from expand 


opoly over the brokerage function for the organized 


opportunity to compete with the completely integrated 


ller. 


N« AY 


ied the right to integrate to the extent of taking 
when we can effectively perform that function to the 


1 


, let us go to Mr. Riley next, and get his state- 


STATEMENT OF NEIL A. RILEY, MINNEAPOLIS, MINN., REPRESENT- 


ING THE ASSOCIATION OF INDEPENDENT FOOD DEALERS OF 
AMERICA 


Mr. Rirey. Mr. Chairman, my name is Neil A. Riley. I am an offi- 
cer of the Association of Independent Food Dealers of America. Our 





ur 


: / 

Mir. Rinry I] mira I talked to Bill Hen er this nor og 
{ ] to? 

M You mia ti 
llub ere olesile ‘ 

\I Rin | e ITul rd Gro Mir. HE 
Ol ct til 1»? ta) ‘ ! Ro hy =T¢ \| (re) oO ie 

| tte Tt extreme regret t 
rect, be e has been one of oul ! 
Cill 
| tv} tie is conti lh d 
ver) (tel ental OUSINess | t ! 
e Tact 1 if rie oite entione | ne \ |] i i 
iniber « ( ( OcdIties O1 which he ! seg { PoOKe 
termed nd vet 1 thr tuation where LD o tr 
COLL O GOt Ie broker for other States, perhaps ent 
et p e that Bill paving goes to a broker whom he er sé 
LKnicl it that type of income ' hich prior to the enactment of 
2 (C), througn patronage dividends, working through t 1) 

o ization, With other ndepende ts. who had a setup whereby 
mall organizations lke that could benefit- his orgeal itlo { ¢ 
Ife ha peen deprived of that neome, and he ha tlwavs felt quite 

rly ibout it , 

| CHAIRMAN Chey have also ru nto the e petition of son 

‘ ! i ! olesale rehousinge facilitie 

Mr. Riney. He is perfectly rabid on that subj 

ir y prepared state Senntol Lsu ry of 

et I ony that presented before t ne CO Claes \y 
619 D caaunet is Fore mmittee in snnport of a sn 
ye aN t re ibvs mda ( ‘ ( 

ed CL oneore { ( ( qependent Mt « MILO rit 
f | erage fun be pa 
- teniy ictually by the « o ‘ re of 
\ conclusion of those hearings 1 esignated b 
Senator Langer, t lvze for the consideration ¢ Ol 
( ill oft f est ynLN { «i bee bDrese t 1 Propo 

I eb 

\ lost Tyrie the rest of m fatemel ) { OT 

mimary whiel ot introduced at that time. S Lane 

equently advised that because of the co vested co tio) 

f lendar, plus the fact that the Attorney General's commiittes 

ducting a survey, and a special subcommittee would be 

ng Z (Cc), 8. 2004 would not be brought up before thi omnu ( 

The position of the proponents of that particular bill I summarize 
thisstatement. The problems of the industry, a part of which ha 


referred to by Mr. Sherwood in reading Mr. Grimes” stateme 
ncluded in there. 
1 


Mr. Slocum/’s statement Whi ih 1) cide tally I would like te 


auce, subject to the approval of the chairman and co st 
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like to introduce the statement of Mr. James A. Slocum, who is testi- 
fying W ith specific reference to S. 7604, but whose testimony is rele 
ant to _ matter we are consider ine here tod: ay. 
The ‘HAIRMAN. Might I < ay with regard to those hearings you are 
iu about, I think one thing that hurt the bill was the fact that the 
ords “unearned brokerage” were frequently used by some of the wit 


esses. And I think some people who read the testimony felt that, 
vell, they were Just trying to gouge the housewife some nore, No 
OLY expla ned the exact a in just rather Vague terms as 
to what this brokerage was used for. 

Mr. Riney. That is a very excellent point, I think. That is one of 
ie issues that has confused the entire subject throughout. I think in 
ts simplest terms “brokerage” may be defined, as it was defined by the 
Federal Trade Commission in the complaint which they filed against 


Nation : Food Brokers Association, Federal Trade Commission, 
Docket No. 6363, in which they charged this conspiracy on behalf « 
he National I of at Brokers Association and others, and in paragraph 
No. 3 on page 1l' of that complaint, they describe the brokerage func- 
tion in its ies terms. They say, and I quote: 

In the course and conduct of their respective businesses, various respondents 
in NFBA, acting for and on behalf of their various principals, secure orders for 
ood and grocery products from buyers. 


In the last anal 


buyer and seller together. There may be other incidental services 
offered. There may or may not be. 

One of the witnesses at the S. 2604 hearing was Grant Earl, of 
daho Falls, Idaho, a small independent retail grocer. He pointed 
out that he now had a fairly large store, and was competing fairly 
uccessfully as a member of the IGA against the chain in Idaho F alls. 
And he said that some of the brokers did come around now that he 
was large enough and did perform various functions for him, such as 
helping out with the layout and design of his place, and so on, but he 
pointed out that while he was a small individual, he got none of those 
ervices. 

Well, now, the brokers on occasion do, I would say, an ee 
broker probably must do, more than just become an order taker, but 
n many instances they are not, and if we were to have a legal defini- 
ion, I sup pose that a food broker is a lot like a real-estate salesman 
whose function primarily is to get a buyer for a given house, shall we 
ay. 

He may, and I think we lawyers sometimes object to the fact, that 
he goes ahead and draws up deeds and handles some things that we 
perhaps feel are beyond his province, but his primary function is 
vetting a haven. 

We feel that it is iniquitous to say that a brokerage must always be 
paid, or that the cost saving cannot be passed on to a buyer in the food 
situation as it is in the buying and selling of a house. Certainly, 
there would be substantial opposition to any Let ation which would 
require that no buyer could go directly to any seller of a house and 
save the cost that they effect by bypassing that intermediary, and yet 
that is precisely what we have here. 

And I think in the last analysis the Senator has put his finger on 
the very real point here. Our economy has become great because we 


vsis, the brokerage function involves bringing the 
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ive been able to streamline it, because we have been able to eliminat: 


a the unnecessary, and in any given situation the members of the IGA o 
iny other indepel dent wholesaler or retailer can compete very s 

e essfully, as long as he has ho uhnecess ry burdens on his back. 

1e In the last analysis the housewife is VoOIng to buy for the best price, 


ere she can get the best prices, and while perhaps service and attra 


tive surroundings may be important, they are not the most Important 


Ti he 


hing. 
iS ( ertainly, the members of these independents can compete ery 
iccessfully on any echelon if their hands are not tied. 
f The CuarmMan. An illustration of the unearned brokerage featui 
n hich 1s objectionable this—I ran into this in West Virginia: One 
1e o apple producer, who has some 29 orchards, found that he had t 
st ell to a certain broker and had to pay him 10 cents a bushel to hand 
Ss product. 
»f Phe hn tur ie Gises ered that this broker was really an employee 
hy of one of the big chains. He shipped to them what they wanted, an 
Ec thel they in turn sold to wholesalers and charged those Who Lies 
proKkerage fee, 
om This producer felt that that just was not fair, to pay the brokerag 
or Le And his objet tion was that it raised the price of apples, and pu 
so h vi that they vere not being sold, and he Wil ! ierested 
ie nCCPING the price of apples down as low as he could, and enhance h 
Ae inket 
Mr. Ritpy. That is precisely the point. And as long as that apple 
rf iipper deals through any broker, the thing that is ironic about it, if 
YG | He hires lire { salesmen, if he hires me to go out and se || for him, allie 
ly then he decides that “We do not need Riley as a salesman,” that cost 
> iving can be passed on down to the buver. 
1e But let him deal through a broker and he cannot eliminate the broke 
ws ind pass on that cost saving to the buyer, and ultimately down to thi 
8 onsumer. 
Se ()t course, i this day and woe, when prices are so hieh, any sav 
oe that can be effected is of vital interest to the housewife in the 
ve omy. 
it Phe Ca WIRMAN. This applies also to the producer of the ra 
7 aterial, 
= Mr. RILEY. That is correct. 
as Phe Cuatrman. The more they can keep the price down, the more 
y enlarge their potential market. At one time, apples got so that 
‘a they were more expensive than oranges in the markets in Washingtor 
ve Mr. Riney. I maintain that both are too expensive. 
. The Cuatmman. I know, but I say that was true. And apples a 
rowing right in our backyard, practically. 
be Mr. Rinrey. There is one more point that I would like to make. | 
id derstand that the Senator and counsel for the committee woul 
v e tO Interrogate Mr. Sherwood and my self on some specific point 
id that they night have in mind, | . 
A I think it 1s beyo1 d dispute that up until the time section 2 (e) wa 
1): sed ind I am sure that the Senator appreciates that we ar 
olently opposed to price discriminations, but these are banned by 
si ection Z (a) t is this one particular item “brokerage” to which Wwe 


e directing out attention and which we are prohibited bv the lav 
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hig a } (ie ] | ‘ ident | SCT VICE ( 
! epe ide} \ hol sAlers re col erned il’ 
JT'., who testified before tl cul hear gy ons. 2O04, 
uld like to introduce his testimony at thy ! 
lependent group that he was with, and I belie 


the New England area. wer 


enactment of section 2 (¢). He pointed at Ty 

rross profit dropped from 2.75 percent before se 

ed. to one-half of 1 percent m 1953, which wa 
testified before this committee. | 
Inman permitting the introduction 

ements of Mr. James Slocum of Slocum-Bergre 


f Red and White; the statement of Fra 
Maine Mr. Grant Earl, of Idaho Fall 


and 


elr pre] ived statements. [ believe. have een Tl 
1 ; ryve + t a Hel, ded } he rer ? 
\ , eft then wo nto thre ord Ve 
! COR as 
r¢ rred to e as TOLLO\N 
S [ENT OF NeIL A. RILEY 
l al ( ‘ \ a thie o lnidepende 
() iwsoclation represents sue organizations 
dent Grocers Alliance, with their over 10,000 independ 
if the report of Attorney General's committee in wl 
\ ch we highl approve concerns section (¢ of tl 


I Z 
The conclusion of the committee, appearing at pages 


i i is hecessary LO 
endered. ” 
committee are well aware, section 


ful for any person engaged in commerce, in the course 


rrant, or ft receive or accept, anything of valne 
other compensation, or any allowance or discs 
es rendered h connector with the sale ¢ 
chand . either to the other party to si 
“ ep sentative or other intermediary therein wh 
G f ! ehalf, or is subject to the d 
party uch transactic th han the perso 
yn is so granted or paid.” 
ed before the Senate Judici vy Antimonopoly S 


S. 2604 which had been introduced by Senator Williar 
sic e 83d Congress to enable independ 1 1 
performed the brokerage function, to be paid 
I | ed | rit I services rendered’ provi t 
Ol the hearil on S. 2604 I was designated by he 
inger, to analyze for the consideration of the full 
mit | had beer pres¢ nted by The proponents ¢ he 
ted to postpone action on S. 2604, partiv beca 
he calendar, and partly because of the creat 
ymmittee by the Attorney General. Because of this 
ition ¢ S. 2604 my summary of the testimony w ! 
that ft ny is material to the hearings being curret 
fF d I ud like to submit that sumimat at tf s i 
proponents of S. 2604 (S3d Cong.) was as fellows 
ndependent food distributors, both retailers and w le 


to ct cooper: tively and collectively to compete W 
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ne or sin . ! uld | e been present ds 
t ed g I eo dverse I 1 ty t 4 
Rol ’ Pa i \c 
1 \ w bese] q \\ t¢ ! loon G re f if, 
: e elle f nz of the Robinson-P \ e} 
Wt pendet ull gro S it their orga / s ext ed i 
1 plif ing ‘ ‘ ( ad cussed al ‘ ( o 
A gress ] ed the Robin Patman Act to he ( gre 
( \ eontest h the big 1S 
B. Since its enactment, section 2 (¢) has had just the opposite eff 
have increased by 20 percent. at the expense of the independent In. 
the highly populated States, the chains have 50 percent of the marke mal 
e ot arger cities they have from 60 percent to TO pet ent 
(. By securing their own fruit-processing facilities, or buying the entire out 
ut of frnit or food processors, the chains have been able to a d the ex 
the broker intermediary and the disadvantages of section 2 (c) 








1362 STUDY OF THE ANTITRUST LAWS 


D. S. 2604 would provide revenue for better merchandising, advertising, et 
f ndependent retailers and wholesalers so that they may Compete and survive 
St the ains 
Ky. A independent grocer, however small, would benefit by S. 2604, even wit] 
ng a voluntary association of other grocers 


Frank Beckett, independent wholesaler from Calais, Maine, testified regard 
he disintegration of the group of independent retail grocers operating in 


New E1 finnd States, as Nationwide Stores as a result of the enactment ot 
oe He pointed out that his own organization’s gross profit dropped 


; percent before section 2 (c) was enacted to % of 1 percent in 1953 
esult of being denied the opportunity to earn brokerage. 


Grant Earl, an dependent retailer from Idaho Falls, Idaho, testified to the 
1 misleading statements retail grocers have been flooded with in m 


them to oppose 8. 2604. He included in the record an exampl 


e propa la received from a secretary of a retail food dealers association 
out that these organizations don’t actually represent retailers such 
elf. He stated that the sort of help S. 2604 would furnish him would 
hin ! e effectively compete with the chain supermarket a_ half 
| ore in Idaho Falls. He also stated that while brokers 
n | to help do promotional work he received no such assistance 
real small retailer, that this help is not made available to the 
" ion hic needs it the most. 
Ni Riley, of the Association of Independent Food Dealers of America, test 
tied th resp { e technical aspects of S. 2604 as follows: 
\. S. 2604 affects only the brokerage section of the Robinson-Patman Act 
se on 2 (¢) which, contrary to its actual language, has been interpreted t 
that no broker can be compensated for actual, bona fide, nondiscriminatory 
( f roa seller if he, the broker, is in any way owned or con 
! sses any of the brokerage earnings on down to a buyer. 
B. S. 2604 reiterates the prohibition of section 2 (a) of the Robinson-Patmin 
\ form of price discrimination “under the guise of brokerage.’ 
( Ss. 2604 would 0 only independents to earn brokerage, not chains 
D. Sectior (c¢) of the Robinson-Patman Act has been condemned | ever) 
g economics authority as conferring monopolistic powers on brokers at 
e expense of the independents and the public at large. Among those authori 
( e Page Keeton, dean of the University of Texas Law School: Cyrus Austit 
Attorn f the Federal Trade Commission; Prof. S. Chesterfield 
(diye eim, University of Michigan Law School: Edward H. Levi, dean of tl 


University of Chicago Law School; Prof. Malcolm McNair; and Prof. Kennet} 


The nstitutionality of S. 2604 was questioned because it would deny chai! 

e right to earn brokerage while granting that right to independent food 
( \ long line of Supreme Court cases holds that Congress has the 
ons l powe to differentiate between different classes of merchant 
() ) sma State laws levying “antichain” store taxes have been sus 

rhe constitutionality of the Robinson-Patman Act was itself sustaine 

rround against constitutional attacks because it denied businessme 

e rig o sell their own property at a price of their own choosing even thous 

( \ ¢ contract for the purchase of the property at the agreed 

ronically « gh, those who complain that S. 2604 would discriminate 
the chainstores are the ones who have long contended that they were 
the large corporate chains. 

! ber of witnesses testifying in opposition to S. 2604, who lacked any 
he subject matter of that bill, should be noted inasmuch as I wouid 
hey have or will be testifying again on the Attorney General's com 

( mmendation on 2 (¢) 
As stated. S. 2604 deals exclusively with the payment of brokerage. It would 
end only section 2 (c) of the Robinson-Patman Act which is confined sole; 
e payment of brokerage It would not amend or otherwise affect section 2 
f the Robinson-Patman Act which prohibits price discrimination The 
CO ‘ e held that section 2 (¢) is separate and distinct from the pric 
discrimination provisions of section 2 (a). An interest in the price-discrimina 
tion section therefore creates no interest in the brokerage section. 

Of the 11 witnesses testifying or presenting statements in opposition to the 

b n : f the ould claim any interest in the subject matter This 
s taken to point out to the committee that the other eight wit 
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{ ! ) it hether it be ir usiness or in sport, i 
re ed ihe none be give! I Innatura 

‘ 1 rive >the othe rhis is an elemental rule fairnes 

no rr petition 
re] et for such rule of fairne I ike he 
! job it to make sure that the ga is played f 
\ gang upon his smaller val violates the Queens 
‘ ! T t \ 

\ rrocers ipport the rules of fairness and anti- 

| | i \ These statements, however, deliberately 

| rage | i | nothing to do with price di 

, gy ise the good parts of tl t to 

7 ns sect ‘ It saiso a matter of 

‘ if ( has heer wf ed thy {; } 

1s) e Feder \ f ring only 

‘ | g les apply ir sifuntion Mar food canners 

‘ e? rll « wholesa FPOCET When a 1 Y 

} fa irer and therelhy ives him sales : 

' ‘ » 1) of t) lye inson-Pat in Act permits the manu 

r he od oke bulletin says, a disco equa 

ng ; Ry if ead « 1] I ilesinen, the manu 

( h ker, then even though the buyer arranges for doing 
y ‘ ‘ I ning the rokerage f tie ind thereby saving the 

© ¢ ‘ SecTtiol ) lité preted | the K* ley | 

‘ ) g nnot be passed on to the buver 

| ( nv for of d ! wition, and IT am against them all, but 
y e form of discrimination. Why should it be singled out for 
fferent treatment? If price difference does not injure the competition, or is 
‘ ~ inlawful Why should the law give the food brokers an 

ving brokerage a different treatment’ 
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the food broker is selling the goods, it is illegal for him to split or dive 
} brokerage by giving sales service to the buyer. 

Phat order blank also carries the notation that that broker carries liability 
insurance to protect the retailer in case of an accident while the broker’s sales- 

building a floor display in the retailer’s store. Now, Mr. Chair: 

n retailer elling retailers, building displays for retailers was part 
of the holesaler’s job When the food broker does that work for the whole 
ale he is diverting a part of the brokerage to the buyer. This is illegal unde 
m Cust under the brokers’ own interpretation of the law. And 
I d like to know w the Federal Trade Commission doesn’t do somethin: 

g cannot perform these services because the competit 
price structure doesn't leave him any funds for that purpose. The broker do¢ 
‘ bye e he brokerage earnings that he diverts to this purpose. The 
! er has be ng ti 0 long that it has now become a trade practice that 
( \nd the broker does not render a complete service but 
niv ft ‘ that he is interested in, 
g is] | should be complaining if the food brokers are willing to 
do ork for the wholesale grocer. In the first place, it is neither | 
for the fo brokers to get the Federal Trade Commission to stoq 
broker: ey to help the retailers and then violate the same law 
b ( the et e themselve More important, however, is the fact that 
by iting the i his manner, and with apparent immunity, the brokers 
ho have a neleli over the wholesale grocery trade. They are usin 
t plied by the canners and manufacturers to do the wholesale gro 
work at the re eve But they can pick and choose who they are going to 
he and any wholesale grocer who doesn’t play ball with them in their monopoly 
is ( receive his help And in many cases they give this service only t« 
the igger store hich they have classed as A and B stores. This is f 
ad Inination which is general trade practice 

Let me go to California to give you an example. I have a leter to me date 
January 14, 1954. from Campbell Stewart, president of Certified Grocers of 
California, Ltd I offer the entire letter for the record, but would like to read 
i ft sentences to you showing that wholesalers accept these illegal act 
nol rade practic It says: “The old concept of the food brokers’ function 
hea hanged and is no geared to this new age of distribution and they are 

gas manufacturer's sales representatives in the retail field primaril; 
Ls ell as representing their principals to distributors. * * * Naturally they 
orders and we are glad to handle these orders as they come to us 
Por e greate Olume is handled by organizations such as ours who do 
use sale en. Food brokers accepted the new methods widely developed | 
nd quickly saw the need f iles staffs of their own.” 

() urse, Mr. Stewart is vigorously supporting the food brokers position 
ia 1s He should not do otherwise, because they are doing muc} f his 
wi for hin In cause anyone thinks that this practice just goes on in Florid 
anal ¢ fornia, I offer you two order blanks of Illinois brokers showing that the 

ng exactly the ime thing. I ask you also to include these in the r 
It case IT have obilterated the names of the wholesale grocers to pr 
( i i etahation 
1 do not understand why the Federal Trade Commission so eagerly brought 
\ st so ma independent wholesale grocers to prohibit the diversion 
rf okerage to the buyer, and yet permits the food brokers to openly and bra 
] t the ame thing, 

! grant that these brokers are doing a valuable service for wholesale grocers 
But we ask for the equal opportunity to compete for the right to earn brokerage 
! e that we can use to give similar services to the retailer 

The extent to hich the food brokers have taken over this function of 


holesale grocer appears in a trade publication, Weekly Digest of Food Distrib 
tion, by the American Institute of Food Distribution. That article, in the March 
27. 1954, issue hich I ask be included in the record, Mr. Chairman, records j 


detail the vast extent of the retail merchandising services performed by the 
food brokers \n anonymous “Florida broker” reports that he contacts, “all of 
t! \ and B retail outlets” in his territory and that the cost is shared by each of 
fi principals who pay 20 percent each of the cost, and he pays the remaini 
ent. This is not only in violation of section 2 (c), because of diverting 
erage to the buyer, but it is also a violation of section 2 (d) and 2 


Yie) of the 


[ie on-Patman Act The A and B stores are the larger stores and ther 








general trade pri 





other issue of this same publication (January 16, 1954) states that a survey 
de shows that DD } reent of the food bre kers il the Ur ed States 
ying in these practices l ask that that article be put in the record 
Perhaps tl s committee, or the Federal Trade Commission should examine t 
ds of that publication to get the names and addresses of these brokers who 


grantly violate the law 
Hiow Unfair Can One Get.” That the title of a bulletin the N 
Brokers Association that should interest the committee 


| me read you part of that bulletin showing how they incite brol Saga 
and principals who attempt to do business without the oke I I 
etin was intended to provoke brokers to take action Ch el 
n conspiracy That bulletin, dated April 28, 1952, No. 1657, diseu s the 
f “house accounts of some principals dealing direct with tl 
though the relationship might have antedated the broker 
e Che bulletin savs: 


NEWS LETTER No, 1607 


‘NATIONAL Foop BROKERS ASSOCIATIC 
Building, Washington } Db. ¢ 1) 


NTORTAI 
infair can one get? 
There are several unfair practices being carried on in the food industry toda 
ne principals. We feel that one of the most unfair, discriminatory 
sed by some is the holding out of what they call “house accounts.” And 
parently some brokers are aiding this practice. 
Look at it from the customer’s standpoint. In the first place, why do prin- 
ils maintain so-called house accounts on which the broker gets no commis- 
m or only a part of the regular commission? Surely it is to the principal’s 
ntage to have the broker interested in building good will and sales for his 
ducts with all buyers. So it is only natural to assume that there is a chisel- 
‘ deal involved when some principals insist on such a policy. 
What happens to the money that is ‘saved’ in such cases? Is it logical to 
une that the principal is not paying the commission to the buyer and instead 
s pocketing it for himself? Is it not that this brokerage is held from the buyer 
permit the principal to engage in some kind of illegal price discrimination or 
eval allowance in lieu of brokerage with these house accounts? 
Though they may be sold on a net basis, legally and morally it could be 
terpreted only as giving brokerage to the buyer. When referring to illegal 
cedure, this is something for the Government itself to check into. And we 
nderstand considerable checking is being done at the present time. If and 
hen these cases are publicly announced, such deals will no longer be secret 
eals. Of course, the brokers who agreed to handle sales on such a basis will 
e known. 
But illegal or not, can any food broker look his customers in the eye and feel 
t he is treating them fairly when he has agreed to a policy of so-called house 
ints? It can be assumed that 9 chances out of 10 this is making it possible 
these so-called house accounts to own their merchandise on a lower price 
than their competitors—the people on whom all of you are dependent.’ 
I repeat, I believe that this letter was intended to incite concerted action on 
part of brokers against both buyers and sellers who want to do business 
ut a broker. 
On February 2, 1954, the Federal Trade Commission filed a complaint against 
lopeo Associates for a violation of section 2 (ce). This complaint alleges a vio- 
on of the brokerage provision by “what respondent termed a cost-plus arrange- 
ent whereby the seller would furnish the respondent a breakdown on the costs 
his raw materials plus the cost of manufacture, cost of cans, cartons, packa: 
ng, ete., but excluding all sales expense which included the cost of brokerage.” 
\pparently the Commission now considers it illegal to seli food without paying 
brokerage commission to some food broker. Topco is cooperatively owned by 
number of retail grocers and supermarket operators. The Topco complaint 


ild interest your committee, and I ask that it be included in the record. 
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q opportunity Tye e b 
STA NT OF GRA I 
\I G I IT own and operate Earl's Foodliner, a retail grote 
Idaho I] Idaho, a town of 22,000 people L have been in the gr 


( ‘ e 1939 and have ed in Idaho Falls virtually all my life I mak 
ne and support my family out of this grocery store; I therefore have 
armest feeling toward IGA because I know that they have materially 

d me to succeed in the grocery business. I am proud to be an IGA retailer 
principal rease for being here today is because I became aroused over 
etin I received the other day from the secretary-manager of the Idaho 

I 1 Dealer (Association. To show you the kind of propaganda we ret: 





ed, I would like to give you this statement for inclusion in the record. This 
Statement upposed to tell me that powerful interests are trying to hurt 
etailers and urges me to write Senator Welker 
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Calais, Maine. This business was 
g Beckett. wl e | Miuine fron 
ears ago and my cousins, m brot 
the company. Our family has beet 
e location for 103 years 
seen a lot of chan s come and 

is hurt us anv more than the 19237 
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( whol e grocers, Our volume is just a little over a millior 
a ven We have 400 customers scattered over a very sparsely settled 


ea We render store door delivery at least once a week to our customers wit] 


evel located 


n 1928 we were one of the original members of a group of wholesale grocers 
ed Nation-Wide Stores Co. We tried to do cooperatively the competitive 
t do independent) We wholesale grocers got together 
n and other convenient places to deal with our common 
We ¢ ed an executive who acted as president of that Company 
( e f forming the company He had been a salesman 
f © ‘ house He saw the chain stores coming in and taking 
Ile originated the idea of a cooperative activity, at first 
ed H e-Owned Stores, to help us compete with the chains. He ran the busi 
nd did ;: the work of a food broker. At the end of the year he deducts 

a4 ke e in e | salary and expenses und distributed the rest to 

iler grocers in proportion to the volume of business each of us did 
ed for the express purpose of helping the inde 
le retailer, and the wholesaler grocers who supplied them, to stay in 
competition with the corporate chains. By 19357 the plan was so suc 
tl there wert e than 3,000 independently owned Nation-Wide stores 
ceti New England There were other Nation-Wide divisions in other 

t he ‘ ] ¢ 
Chen 1937 the Robinson-Patman Act was passed. Its purpose was to help 
eep the sma retailer competitive with the corporate chain and we are in 
pathy with it except for section 2 (¢c) which is not needed and does not 
belong in the act That section prevented our group from earning brokerage. 


We turned over our stock in Nation-Wide to the president of our group. He 
I ie sole owner and under the law could not return any of the brokerage 
ncome to us As a result today there are fewer than 1,000 Nation-Wide stores 


I believe that had we been able to continue our pre-1937 arrangement my com- 


pany’s share in the brokerage income that would be returned to us would now 


exceed the entire net profits we made last year. A number of our retailers have 
gone out of business over the years in spite of all the help we could give them. 
I am sure that most of them could have been saved, and many others added, if 
we could have been more competitive through the advantage of this brokerage 
The Robinson-Patman Act is supposed to be antimonopolistic, but it has 
granted a virtual monopoly to a small group of people known as brokers. The 
esnit is that a favored few are receiving incomes far bevond reason in com- 
ison with the wholesale grocer who is barely able to keep his head above 
water. It is the wholesale grocer, rather than the broker, that should be given 
iry consideration for it is he who has the interest of the retail grocer at 


Our gross profit was 11.8 percent at the time the act was passed. It was 6% 
n 1953. Our net profit has dropped from 2% percent when the act was 

massed to 4 percent in 1953. We have not made as much as 1 percent any year 
the last 5 years. The big manufacturers can bypass the broker with their 


vn sales organizations in order to put into effect lower prices than their 


aller competitors who need brokerage services can afford. The corporate 
ns can escape brokerage by manufacturing themselves, by having merchan- 
ade espe v for them, by buying the entire output of a plant, or by 
from manufacturers who do not employ brokers. Brokers have the right 

ss the wholesaler and sell direct to large retailers. 
When a manufacturer sells through brokers he must add the cost of brokerage 
selling pric We are permitted to bypass the broker and deal direct with 


the manufacturer, but we still have to pay the brokerage that is included in the 
elling price. A large percentage of our orders are sent directly to the manu- 
: urer by us and we don't even bother with the broker, but he still gets his 





ission. 
I feel this brokerage clause has all but lined us up against the wall for the 
final shots. Why cannot we be permitted to do a little bypassing ourselves, or 


hare in this so-called brokerage we are now being deprived of by law? As it 
now stands, if we do so, the manufacturer must either pocket the brokerage or 
pay out unearned income to some broker. I call that phantom brokerage. 
[ have nothing against the broker and number many of them among my best 
ends during the 35 years I have been a buyer. However, the National Food 










































a lower basic wage (although I am a Harvard gradu 

















pa my more than 70 hours weekly on the job (in order to help the concern kee} 
of the red) than any helper on our trucks who spends most of his time rid 
- eating meals which we pay for 
ve Despite net sales well over a million last vear (our banner year) our gr 
ve tit was below 6% percent and our net business profit only about 144 percen 
nM. nothing charged to bad debts the past 2 years and delivery equipm«e 
if dly in need of replacement 
Be It is tough, to say the least, as with our Quoddy project, to be required to d 
{ on doubtful legislation from Washington to make possible an income mn 
oa ‘ker would even consider It means much better pay to be a laborer now thar 
© nh employe! The broker ¢e rainy brings home the bacon on a pet h 
m- 
ve I liked the presentation you sent me just before the convention in Atlar 
Cn tv, showing that the objectives of the Robinson-Vatman Act, now in etlect fe 
at re than 17 years, had achieved the opposite effect from t intende 
ncerease in sales for the small retailer against quadruple sales for the A. & P 
2 ith the broker reaping a harvest while many thousand retail cler] lost the 
as bs and hundreds of wholesalers had to put drastic economie effec oO 
ar rvive; with the big manufacturers bypassing the brol to put into effec 
“Ar es that smaller competitors needing brokerage service could 1 rd 
ir th the big chains escaping brokerage by manufacturing themselves or having 
te erchandise made for them, and by buying entire outputs, or from manufacturers 
HM vho did not employ brokers; with the broker often getting double in commis 
the entire selling e pense of the whi lesaler; With a ‘buyil ge’ broker forbidde) 
ht y return for his service; with a phantom brokerage for the manufactu 
ders not handled ry the broker at the expense of the wholesaler: with hundreds 
© millions of dollars in commissions going to food brokers while unlike the re 
th ailer, the wholesaler is refused permission to go to the manufacturer to ea 
he wer prices for himself; with brokers having the right to bypass the whol 
A iler and sell many larger etailers direct. 
MS I don’t have any ‘yen’ to be a food broker, but he along with other brokers 
certainly seems to able to pull the wool over legislators’ eyes and the United 
he States Wholesale Grocers’ Association at the expense of the very one ‘caught 
or in the squeeze’ who merits a little relief from pressure.” 
it Why can’t we employ buying brokers to represent us, or for that matte 
or any wholesaler whether or not he is a member of a voluntary group, who ¢a 


search the market, see what is available and at what cost, and give us a chance 
PST to choose what is best for our individual or sectional market? The smaller 
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ra) | res ( tO e recominiel ( 
iG ils Nat (‘ommittee To Study the Antitrust Laws, that 
} ‘ t+) | te ve effect to the words “ex ept for 
Vir R ou, Mr. Burns 
() I 1 WiAy sald, Wo | | Nn co plete accora 
e | sed with a Such ¢ ictment 
| a _— ( piece Oi eL slate vhic 1 Was directed 
. , ttention was limited if was narrower th 
\ ( ] nittee s rr ! wencdat on. 1] that tne re 
il] buvet 7 they pel forn ed this service, 
‘ ()ur ov isN¢ 1 on iV; ~ (LIV dec, a matte 
; se. ie of them pointed out, this was a 
hains. 7 ould not permit the chan 
hinet ~to recetve the ime be ent 
() - ! ( ere ! npl ecord with 
~ \ tal ece ( nterest that Was 
} i f more CTO} t} l s) 
( rt 
! e} on who on ed that particular aspect rf 
e s, felt it it was not fain to penalize 
, ( lems that we faced in our support of S. 
We felt. recognizing the political realities of the 
lh would benefit the chains would come 
ttack by Members of the Congress. And I think 
Oo \\ e atte ided hore that out, because Congressman 
at ( is here, attempted at great length to try to say that we 


re really frontine for the chains. 
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| the first, 
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\i URNS Lt Crie lav should be changed to permit the transmissi: 
rok oe Ti to wholesale organizations, such as IGA and RK: 
1 White, sl ld not it also be expressly made to perm t payment 
rect buyer, including retailers who pure! 
vou want to answer that first ? 
ild like to correct a word I used. I used 
ent” before, and 1 meant independent. 
{) rt l I { ition 18 one of a three-party transaction. () 
(yrocel Alliance distributing company is a separat: 


} here some Comniol stockholding, | ut It 18 al 
think that we have a typical brokerage situat 
Lhe erence of Opinion in our organization, In answe 
question, as to a two-party situation where it is seller and b 
ot so much trom the point of view that the funct 


not served, Dut that possibly there is a vreater chance ot uneart 
nt it situation. 


t,as I see it personally, and to use a metaphor for a moment, y 


1 bride erweenh the buyer and the seller to be built a bride 
l itT10n, | egotiation, and so forth. That takes effort, in av 
.l its ould be paid for. i 


And whether a third person builds the bridge between them, o1 
whether the b iver takes the initiative and goes to the seller o1 
ersa, the service is rendered. It may be worth varying amount: 
But there is some service there for which there should be some 


Mir. Burns. Then, if the law was to be changed. would you pel 


as adistinguished from expressing an official view of youl oO! 
zation, favor allowing the two dilferent purchasers to buy at the 


samme price, provided the manutacturer who sold to them rendered 


ther one, and based upon the conditions 
they bought from the manufacturer, rather than the 


( rat ervice To e 


{ they pertol ed deal ne as a wholesaler or retailer ? 
\ir. Suerwoop. Tam not sure that I have caught up with that qu 
torically, as I understand this industry, no matter wlio 


is earned the brokerage, the manufacturer has pa d it. And I sup 
pose that has become an element in fixing prices and cost of manu- 
l a e née. 
I would say that the manufacturer has a cost in selling one cus 
loes not have w Ith) another he should permit some kind 
owanece or ditlerence 1 price, O1 whatever it is, in favor of the 
Mr. Burns. With respect to the situation where a wholesaler also 
retail, do you believe that he should be able to make all o1 
nis purchases at the wholesale price, or should he be required TO par 
the retail price on the part of lis purchases he resells at retail, or 
ould he have a third choice of paying the cost-justified difference 
petween the reta price and what It costs him in view of his wholesale 
function ¢ 
Mr. Suerwoop. We do not have that situation in our organization. 
I have not thought about it, and I would rather not answer it, be 
cause | do not know. 
Mr. Burns. Do you have any view on that, Mr. Riley ? 








olesaler does have reta 


retail outlets, and 
the wv holesale pp ce he ovtalns u LWivahtag oO! nis ret 
ch an ordinary retailer does not get 
Mr. Riney. I have a little difficulty in ans\ ow it. be 
( embers of ! oO tic fa vith vO 
The Cuamaan. You | find that eategory more prevalent 
riture, hardware, a | thines of that kind, 1 reta 
sel up his own VW olesale warehouse. lle Wil Iv Who; 
to other retailers, but also to his own store. In his ow store, 
operates as a retail outlet. 
Mr. Riney. [f I can make this statement, purely o1 y own, 1 
very difficult for me as an individual to understand why our 
mv is not best erved DY vetting to the buver t ie commodity aul 
| lowest possible price at which somebody can turn at tem ove 
profi Fo t] \ 1't ilthough | recog iz that { ( 
was, | uppose, virtually unanimous In the fair-ti ide leg l 
, from my own personal point of view, as distinguished fron 
embers of my association, I found it very difficult in reading 


testimony on the MeGuire hearings to understand why I should 


S?3.75 for a Sehick ra Zor, when the testimony was certainly pres 


at vou could buy it for SIS. and somebod \ Wo ld l Ke a pre 
. . I 


t was not just electric razors, but as I read the testimony. it 
t on down to include razor blades, and virtually anything you 
iid Imagine 
| do know that when some of the boys come down to Washington. 
hey find because Washington, D. C., is not a fair-trade area, that 
ley can buy such items as liquor, for example, take it back home 
ad save money. It would be very difficult for me to explain to the 
ople in the State of Minnesota why they should not have those 
nefits back in Minnesota that they have in Washington, D. C. 
Che CHAIRMAN. What you do save over here is on electrical ap 
ances. 
Mr. Riney. I would imagine that would be true. 
Che CuarrmMan. In the discount houses. 
Mr. Rirey. Getting back to Mr. Burns’ problem, as a general propo- 
on, it seems to me that our economy thrives best when you have 
mnpetition, as long as it is fair. 
[ still feel that section 2 (a) writes in the safeguards, so that you 
ive equal treatment. 
The CHarrmMan. We have a rather peculiar situation on that. Since 
srowth of the discount houses, our department stores here have 
id to put in discount floors in which they compete with the discount 
ses. That has caused to grow in the minds of the shoppers the 
ought, “If they could sell it that cheap now, why could they not 
t that « heap before?” 
r. Riney. The State of Minnesota is in a bad way as compared 





\1 
| 


th Washington, ID). C.. from the consumer’s point of view. 


Phe Cuairman. Our biggest department stores are in this. 
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\1 } . ro the fil dpoint of the mal ufacturer, does not 


off oft the lareve lt tegrated buve1 perform a service 


dependent broker? 

Sas ( [ would not say it is entirely equivalent, but they 

e services of the independent broker. They per 
‘a rine of them together. The purchasing department may 

e | I turer as unprejudiced a view of market cond 

ahtainea the territory, but they perform soi 
Mr. Burns. Is the broker supposed to try to get as high a price 
ifacturer, which is something that the inte 

' o office could not be expected to do? 


Vie. Sin | d say that does not necessarily have to 
he principal. The principal 


j 
a roKel and f 


j se" > 7 ] 
price, and say, “Now, you just work out a sale 
; Yr with various buvers and forget about the pi 


\] 131 Vs | ke the 


the grocers normally 
price as possible, or would they try simply te 


I’¢ yy) h siness, would 


Viv. SHrerw : nix the istom in the grocery business yous 


\I SHERWOOD \t the present time If is for the manufacturers te 
e pest |} ( I do not know whether the best price, or the list 


. | suppose If they have to cut for some reason, to cut as little 
possible lon gine that is it. But I say that the other type o1 
ovInent perfectly po sible. too. I would sav that was the typ 


1) ’ largely under which the IGA worked as a brokerage 
We left the matter of prices and pricing, and whether they 
hd [ oO} ot, entire ly to the parties, to the wholesaler and 
e sellers and f inufacturers. We just tried to bring them t 
is to tl 


‘ } ( 
k if i matter of common ki owledge, once he is retained by 
f ‘ Bola te od ] , ] “11 ao : 
» perro! l | tion, he more often than not will say to a 


er. sl Neil Riley, for example, “Yes, they are asking $30.0 


Mir. Burns’ house. but I th nk if you will let me offer him $29.000, 
c e deal for you.” ; 

Che broker is primarily interested in volume, as is the manufacturer, 

m4 k that to sav at all times he is out gunning for the 


neces 1 lv follow, any more than it does in thi 
estat Clavie \ nally a broke and a real estate salesma 
il, far as their function is concerned. 
SHerwoop. | would like to subscribe to that. 
\n | the \tton eV General’s recommendation. second. 
Phe Cratmman. Thank you very much, gentlemen. 


’ 


We ll recess now until 2:30 o’clock. 


e characteristics and the desires of 


I 
May [say one more thing’ Our organization is in favor of S. 2604. 
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STATEMENT OF GEORGE H. SOUTHER, MANAGER OF THE LEGAI 
DEPARTMENT, THE ELECTRIC AUTO-LITE CO., TOLEDO, OHIO 


\Ir. Sournuer. I think I would p er to file thi 
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gages, and many plastic parts. In the nonautomot 


anufacturers in the radio, home applianc 


| 27 1 n 21 cities in the United States and Canada and 
‘ ‘ eign countries It employs some 22,000 people 
I ppl mately 4,000 distributors and jobbers, through whon 
products to some 96,000 dealers or retailers 
so-called after market business of Auto-Lite falls int 
) ips I ines, each of whicl Ss handled by a separate sa 
ent ha g its own field organization. These groups are as follows 
t-CHANDIZING PRODUCTS 
r} produ which require very little if any services, many times being 
ed th r owl fhe principal products in this group are spark plug 
PARTS AND SERVICE PRODUCTS 
Most of the ] lucts in this category must be installed by an experienced 
hanie trained in the servicing of Auto-Lite systems. Included in this group 
re the components of the ignition and starting systems, such as generators, 
tage reg Oo! qustributors, ignition coils, starting motors, switele 
ORAGE BATTERIES 
~ , ris } f 1 


re manufactured by Auto-Lite Battery Corp., a who 
| diary of the Electric Auto-Lite Co. 


With your permission, I will deal first, and in some detail, with our spark-] 


es I do this because, first, our sales of spark plugs constitute a very imp 
ur business, and, second, because of the Spark plug cases before 
I f frade Commission, in one of which Auto-Lite was a respondent 
6, wher e first entered the spark-plug field, two companies, 
; Spark Plug Co. and the AC division of General Motors Corp., or its 
| S tbout 90 percent of the domestic spark-plug business. About 
() I panies had the remaining 10 percent of the business. Since 1956, 


Cha on, AC and Auto-Lite have had about 90 percent of the business, and 


eo other ce nies have had the remaining 10 percent. In other words, 
\ Lite’s share is come out of the two largest companies. 


When Auto-Lite entered the spark-plug business, it had no automobile, truck, 
er engine manufacturers to whom it sold “equipment” 


e manufacturers install as 


plugs, that is plugs 
ntezral parts of their products. Auto-Lite 

red such customers, important among whom were Chrysler Corp., Nash, 
l ird, Crosley, Frazer, Kaiser, Willys, and a number of truck, tractor, and 


PUL IN, ‘ hy 
! nd industrial engine manufacturers 
Di ‘ gy ed equipment plugs to engine and vehicle manufacturers, 
Luto-I h manufacturers and to its own distributors “replacement” 
tl S ugs that consumers use to replace plugs that break or wear out 
Like other plug anufacturers, Auto-Lite sells “equipment” plugs to engine 
ehicle manufacturers for prices that are considerably less than the prices 
t sells replacement plugs to these manufacturers and to its own dis- 
ors I will go into this in more detail in discussing the spark-plug cas« 
re 1 Federal Trade Commission, but to anticipate questions on this point, 
now that Auto-Lite charges engine and vehicle manufacturers at 
s I replacement plugs they buy as it charges Auto-Lite’s distrib 
f e hy 


1939, the Federal Trade Commission issued complaints against Champion 
k Plug Co. (d et No. 8977) and the AC division of General Motors Cor 
{ : mplaints charged both companies with discriminating 
ing spark plugs, in violation of the Robinson-Patman Act, and with 
ail prices in violation of section 5 of the Federal Trade Con 
l l lleged certain other violations of the antitrust 
\ These cases were not reached for trial before World War II. After the 
r, the Commission issued amended complaints against these companies 
November 29, 1948, that the Commission issued a complaint 
gainst Auto-Lite, alleging that it, too, was violating the Robinson-Patman A 
d section 5 of the Federal Trade Commission Act. The Commission did 
irge Auto-Lite with the other violations that it all 





not 


leged against Champion and 
A 


a 








prices 



























1 to purchasers who perform different functions 
ovel ling in the spark-plug cases under the Rol , \ 
omers of Inanufacturer’s first level distribute 
ifnet 7 distributor buys the plugs, pay for thet ‘ - f 
| ‘ to the obbers, collects for thet and keeps the t Ye 
sion held that the distributors are dire purchasers from t 
er and that the lower level jobbers are indirect purchasers ft 
ufacturer This ruling, it seems to me, puts the manufacture 
lous positior He may not lawfully conspire with | first ‘ 
23 tors to fix the prices at which distributors sell merchandise to their Is 
S ers, vet he may be held accountable if a distributor discriminates i 
een his custome 
lhe Commission’s order forbids discriminating in price 
1. By selling to any dire purchaser at net prices higher than the net 
ved any other direct purchaser wl n fact compete the resale 
ribution of said spark plugs with the purchaser paying the highe rl 
» By selling to any indirect purchaser at net prices highe han the net 
’ es charged any other direct or indirect purchaser who in fact competes 
= esnle nd distribution of said plugs with the purchaser paying the highe 
On October 9, 1953. Auto-Lite submitted to the Commission a tentative 
e report and on December 11, 1953, amended and supplemented this re 
ween November 20, 1948. when the Commission issued ifs compla 
10, 19523. when it issued its order, Auto-Lite had made a number of Inge 
nere! n sing yn paurtiv to ave ad wnHV possi! le vi ion of ii¢ 
s i partly in response to demands of good business practice Majo me 
ded the following 
¢ 1) On November 29. 1948, warehouse distributors, Auto-Lite’s first-leve lis 
. butor, paid nearly a cent more for replacement plugs they reso d to registered 
- bers, a second-level jobber, than engine and vehicle manufacturers Lid 
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( e date of Auto-Lite’s report, warehouse distributors paid 
‘ ess for most plugs they resold to registered jobbers than 
oF ‘ inufacturers p | 
f \\ ‘ ] butors formerly received 5-percent Commission credit 
bers d service »bbers Abolishing this commission 
econd-level j ers to compete in equal terms with the ware 
f t] t jobber and service jobber business L hie 
heath vas discontinued a few vears ago.) 
1d ! d « iin jobber categories that had been in « 
( ». I 
: g sp plug q er kind « Lutomotive equipment is not a static 
I ghly competitive field and anyone who does not constantly 
| é cl dising methods as well as his product will not long remain 
I s ( hseq lent] we have made a number of changes 1 
lug | d distribution syste since the Commission's order issued 
| ‘ ive worted these changes to the Conimission 
I ade e briefly our present spark-plug distributing pattern had en 
Is b hich we distribute batteries, electrical equipment, and 
S]} h may | onsidered as typical of the merchandising group, 
< ‘ ndependent distributors, known as warehouse distributors 
‘ of warehouse distributors is to maintain sufficiently large 
Ww ‘ k park plugs to meet the demands of the jobber or wholesule 
respect e areas whon they serve and to sell pl iZzs to jobl ers 
I plugs in the jobbers’ areas. There are two active class 
= mers l nas whole ile jobbers and registered jobbe rs 
1 Se to dealers or 1 ilers who sell them to the consumer 
ess of ellimii ga third and Wel issification contract 
( spark plugs is fairly representative of other price pat 
Lute te products Standard-type spark plugs are currently sold by 
Lit Warehouse distributors for 34.5 cents, less 2 percent discou 
“ef od tribut« - Sell to wholesale j bbers at the same price, namely 4.5 
| to gistered jobbers at 37 cents \ll sales made by warehouse dis 
ors t \ esnle jobbers and registered jobbers are reported to Auto-Lite, 
warehouse distributor a commission credit of 1S percent of 34.5 
f ! reported es to wholesale jobbers, and of 14 percent of 57 cents 
eporte es to registered jobbers. Both wholesale jobbers and registered 
ers s dealers at Auto-Lite’s suggested resale prices 
| ‘ i istified the difference of 2 > cents etween the price paid 
vy the whol ber and the price paid by the registered jobber, showing that 
sal 3 cents a plug more to sell to registered jobbers, who buy in rela 
ely I I ots in to wholesale jobbers 
\ nse ndicated that you might be interested in our cost justification 
f s price differential I, therefore, will describe it in seme detail 
l sf s differential, Auto-Lite analyzed the cost to it of selling spark 
g W bbers and to registered jobbers located in its Midwest 
during e first rarter of The Midwest division, 1 of 5 in the 
I ed States, consists of 22 territories covering all of Ohio, most of 
Ie vy, and West Virginia, the western portions of Pennsylvania 
nd New Yorl wer Michigan and a few counties in the Upper Peninsula 
Mi it n western Maryland and a few in southeastern 
Ilin 
We believe eM est ision, Which includes both urban and rural areas, 
\ . itive of five divisions 
We cle l SIs ll foll ng manne! 
s Midwest division in the first quarter of 1955 showed that 
plug division devotes SO percent of its time to selling Auto-Lite re 
elie plugs pposed to other products the spark plug division sells. 
| the SO-perce figure is proper is confirmed by the fact that in 1954, Auto 
Lite eplaceme! wug sales accounted for more than S2 percent of the dollar 
une of the spark plug division’s total sales. 
We therefor located SO percent of the spark plug division's total selling 
idministrative expense, not including advertising and export sales, to 
selling replacement plugs We divided the amount thus allocated to selling 
spark plugs by the number of territories in the five geographical divisions of 


division, and determined that it costs each territory so much per 
have given 


We the exact arithmetic to the Federal 
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es R r plugs e gs, ite ] 
y l pg ‘ ‘ ! I il Nn 1 T ‘ yy ’ 
}> eri alth l bst \ nignel ce 
plugs sell 
e] e} emel lug engin id t { 
sler Corp ig] er prices than the net prices we char 
e distributor for } gs thev sell to wholesale jobhe res 
ct t we allow to rehouse distributors 2-percel ( t 
ivment, whicl n iva le nufacturers Our prices to engine 
manufact rs are slightly lower than our net prices to irel 
for plugs the to registered jobbers. This results in an averag 
rice to warehouse butors that probably is fraction 
the price engine d hicle anufacturers pay However ‘ 
ributors carry on « tail motional activitic f «ir benet 
d to its goodw tl nufacturing accounts d perfor! nel 
believe, j ( slight e balance th rehoust 
ul Lite manufactures the electrical systems user $s origin eq ) 
es of vel ‘ ! tl bli ‘ of providing ilitic 
g s systems in all parts of the world where Auto-Lite equip 
e driver It is the function of our parts and service division to make 
a a ble In the United States, this object ve has been aece 
the establishment of 48 independent distributors, known as central 
if . These centra have the dual function of establishing services 
ns in their respective areas and of maintaining a sufficient stock of 
replacement parts required for use in the servicing of Auto-Lite s 
eet the demands of their organization. Their principal technical yp 
ttend the Auto-Lite Service School maintained by Auto-Lite in 
bhiic In tut many of the centrals maintain similar service sch 
irpose of training the tesh personnel of the various service outlet 
v have appointed 
e publishes a service parts italog in which are e 20.000 
service parts, together with a suggested list price part It 
ice yRUrts to central service stations at 61.5 percent off its published 
S The central service station sells service parts principally 
s of account, know) S service ibutors, parts distributors, and 
ations, the first 2 of which are primarily wholesalers and the last of 
primarily a retails Recommended discounts, which are based on the 
performed by the account, and commission credit paid by Auto-Lite 
tral service station on reported sales to these three classifications are 
} 
Re led | Con or 
{ f t | ectit 
perce 
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lie { I I } a i¢ ( a Liers Sel é 
‘ nad ‘ } ley 
\ I ‘ ind prod whereas rts distt itors 
\ thre ‘ } ll ol es l 
‘ ( \ | I l ir ‘ L Sel a | 
} vie @ tien 1 oO el te ‘ ale ra 
Lite would pref e all parts distril 
( ‘ ne se ce distributors 
‘ 14 ‘ ‘ I (i ‘ ‘j >) ‘ fic t | 
‘ ‘ I st itor pr | ‘ 1 the case « 
‘ hi isiness is 1 profitable Automotive ele 
1 ‘ is me interchanveal il ne the rious k 
! ‘ f ‘ ‘ VW dio ves mal times incurring a ver sul 
‘ ( | pew rts [or 1 Uu ‘ 1 ir mode » TAKE 
( ! | i | 1-aOZel oO 1 o1del nod Veu I 
\ ‘ 10 s the price, we st would not make 
Lloweve { ir policy to Keep these prices fairly well in line witl 
( Stations . ne Tractie rs | differences exist whicl 
! ‘ tific he f that sales to equipment manufacturers are made on 
et price f b. our Dlant. Whereas sales to central service stations are 
rice - i ibject ‘ ~-percent sh di 
} CeSN ¢ ‘ Auto-] ( vhicl ire 
‘ if I ‘ = 
\ | luets ay f cl nature that the e not dis 
ite re ie eplace nutomot e part listril 
! ( ‘ tor thre ehicie thnanurtacturer tor Whose venicie they were 
gin: designed Such parts are ordinarily installed by the service 
( ( Phese em | wh things as bumpers 
i Strument pane We normally charge one price fo 
he old fe riginal equipment or for replacement, as long 
mode in productioz Chereafter if the manufacturer runs out of re 
‘ parts ‘ 1 vy have to charge a substantially higher price for then 
Through its | ned subsidiaries, Auto-Lite makes and sells Auto-Lite 
Lire ()-Lite it eS s well as many private brands for Ford, Chrysle) 
(; lye Standard Oj Atlas, Sieberling, and other large distributors of aute 
ey ne 
Luto-Lite : \uto-Lite batteries to distributors and to engine and vehicle 
st to retailers, such as parts stores, gas stations, 
uv ee We sell to distributors and manufacturing accounts at the same 
rice One manufacturer (not Chrysler) maintains seven warehouse depots 
rr hout e United States. We ship that customer’s batteries to a centra 
[i¢ had the « stomer reships them to the ce Pots Phat cusomer receives a 
percent discount for its warehousing and shipping expenses. Similarly, in 
e case of distributors that have branches, if we ship to a central location and 
St itor reships the batteries to his branches, we allow him the cost of 
reshipp Since batteries are very heavy and freight on them is high, the 
ngs to Auto-Lite nder the foregoing arrangements easily justify the al 


There likewise is one base price for Prest-O-Lite batteries, with a discount of 
p to 5 percent on a sliding scale, according to the purchaser's annual volume 
Chis is available to all purchasers. If a distributor sells to a preferred dis 
ributor, which is a second-level jobber, we allow a 5-percent commission, but 
this is deducted from customer’s annual volume discount 
In addition to spark plugs, our spark plug division sells to warehouse dis 
tributors replacement automotive wire and cable. It publishes a price sheet 
wing suggested resale prices for sales by warehouse distributors to jobbers 
All sales of wire d cable items made by Auto-Lite to warehouse distributors 
re made at a discount of 22.5 percent off the published jobber prices 
Auto-Lite has no exclusive dealing contracts with its distributors. We do ré 
e those renderi service on Auto-Lite systems to use Auto-Lite manufac 


tured parts whenever replacement is necessary This is done for the protection 
f the vehicle whel 

The only exclusive territory agreements which Auto-Lite has are with its 4s 
entral se ce stations Because of the nature of this type of business, and 


ery large financial investment required, it would be extremely difficult, 











mnY < this com ttee mav desire 


to make one brief comment relative to the Re son-Pati \ 
very definite opinion that thet s much roo for improveme H 
the substance of the w were unchanged bu ts lang e clarifies 
COTE ed, those who adiminister the it, the courts and the b hes 
lal I V with « { ! ! W rie (it be 
paliat 1 businessme! 


Mr. Souruer. Iam appearing on behalf of the Electric Auto-Lite 


v whom IT am employed as manager of their legal department. 


J 


to y te t manufacturer of automotive parts, Hoth ele tri | and 
electrical, which are used as original equipment on many make 
tutomobtiles and also are sold throunehout the eplacement ti 
replacement purposes 

Che Ciaran. Would vou sell to Chrvyslei 


Vir. Sourner. Yes, su 
1] e ( LAIRMAN. | think t| ev testined to t | ‘ul etlect here, 
\Ir. Sovrner. Yes: we make quite a bit of stuff for Chrvslei Wi 


O make something or othe for all of the other vehicle manut 
rers, With the exception of General Motors. We do very little, if 
. business with General Motors. Ont replacement business 1s ! 
don primarily through the jobber, the distributor-jobber-dea 
ttern, which is common in the industry. 
Our direct account, by whatever name it enlled. is a distribute 
performs a definite warehouse function. IT would lke to dwel 
that for Just a’ moment, 1f [ may. We consider distributors to be 
ost a part of our organization) It is necessary, as vou have hear 
Vv { mes 1} ese hearings, to maimtain stocks availabl arou 


t] 
country. If it were not fol thie distributors doing that Tol 


Woll d have to either Hulid or buy or rent our own Ww ireho res ana 


] 


ry out that function. Of course, nu addition, they do mai \ othe) 


nas 


Phe Slon up jobber accounts, They solicit orders. Phey have to 
rry the jobber’s credit, and all that sort of thing. 
The CHairman. Your first link with your customer is your distrib 
Lol , 
Mr. Sourner. Yes, sir. 
The Cratrman. Then next are the jobbers? 
Mr. Sourner. That is right. 
The Cramman. And your distributors, do they sell direct to deal 
) 
Mr. Sourner. Our distributors primarily sell to jobbers. That is 
elr main function. 
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The CHarrman. Do the jobbers do warehousing, too? 


rel } 
(| © 


somebody with stock on hand ? 


‘ 
tor may have 20 or 30 or 40 lines. 


much better than we could for just Auto-Lite alone. 


agency, isn’t he, in the field? 
Mr. Souruer. That is right. 


Occasionally we wil 


primarily that is done by the distributor. 


try ¢ 


‘Mr Soutner. Yes, sir. 


we have three reneral classifications or product lines, 


,11 7 


¢ 


partment with a separate field organization. 
The Cuarrman. Is that sold to your distributors ? 
Mr. Soutuer. Yes, sir. 


ber just an order-taking agency—or is he actual 
Mr. Sourner. He has to have some little stock because 
lealers in his particular area, but his operation is not like the cent 
distributor, the direct distributor. It is more economical for us t 
listribute through a distributive setup of that type rather than to ti 
to do it ourselves, for the very apparent reason that were we to do 
ourselves, we would have one line only, Auto-Lite, whereas a distril 


When his man travels a territory calling on the jobber trade, he 
selling him many lines and he ean, therefore, afford that operatio 


The Cuatrman. In other words, the distributor is really your sal 


The distributors travel their own salesmen through the territory 
| have one of owr men work with the distribu 
tor’s salesmen trying to help him sign up some jobber account, b 


The CuarrmMan. Now, your distributors, do they furnish expert ad 
ice, do they help the serviceman on his lob in the automotive indus 


May I answer that this way: As I pointed out in my statement 


say, in the replacement field. We have what we call a merchandising 
line, which includes those types of products which normally are re 
ferred to as over-the-counter items, products which very often th« 
car owners will buy and install himself, such as spark plugs or sealed 
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beam units, or something of that sort. 

There isn’t too much service required in this connection with that 
line of products. That is handled by what we call our spark-plug 
division, which has its own field organization, selling only the product 
of that division. 

We have a second line which we call our parts and service lin 
That includes the c mponents of your electrical system, your starting. 
lighting, and ignition system. In that line a very large degree of 
service is necessary, and it must be rendered by a person who is 
trained in the servicing of that particular equipment. 

| ose cases, to handle that business we maintain a service schor 

t our headquarters in Toledo. Our direct accounts send their head 

e and tech) ical people to that school pe riodically for a 4- or 

week course. Many of those accounts, in turn, set up schools i 
their orgal Zatio} where they bring in their service people unde 
them, and educate them along the lines they have in been 
educated in Toledo. 


While I amon this particular phase, I might mention that the third 
line I had in mind was storage batteries, which 1s more or less of a 
musiness Dy itself, ind that again IS handled by a separate sales de- 

} 
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| e U HAIRMAN, en ee eee stributors ? 

\ir. SouTHER. Yes, sir 

| iddition, we sell ‘caseeaiill parts to vehicle and equipment 
manufacturers. This business is a necessary adjunct to the business 


yf the vehicle or equipment manufacturer. “He must fill orders fron 
his various service branches for whatever it is in the vehicle’s origina! 
equipment. We attempt to keep our prices to vehicle manufacture) 
in line with prices for corresponding parts we sell our central dis 
tributors, and I think we have done a pretty good job at that. 
| spell that out somewhat in detail in my Statement. 
The CHamman. In other words, if I am a garage owner, I am not 
mited to buying Auto-Lite parts from the automobile company. I 
an buy directly from manufacturers through the various jobbers: 
is that right? 

Mr. SourHer. Yes, sir. 

We have one other group of products, which I can dispose of very 
} kly, which are not sol { thro ugh the re p ylacement trade at all for 
replacement purposes, That would inelude such thins as bumpers, 


trument panel, possible wiring harness, which we sell only to th 
vehicle manufacturer for whose vehicle the thing was originally d 
ed for. That type of product normally is ‘aatetiod by the sery 
| inte at the ear dea ler’s place of business. 
ur pri ing poli Cy with respect to that grou ip is to ch arge one price, 
ether the vehicle manufacturer is buying for original equipment 
replac ement, So long as that mode] is in production. B it VW he t! 


lel is out of production, then our costs go up al d we increase our 


Che CHatrmMan. In other words, vour demand drops. and that causes 
al crease In price to maintain the line and service the cars is that 


rio t ¥ 


et SoutHer. That isn’t exactly what I meant, sir. I meant this: 


u Maybe —— ee on, let us say, the 1955 model Chrysler is 
= 1 een but a ditfe ‘rent design j IS voing to appeal "on the 1956 n 1odel ly 


so we would shut our production line on that particular one and 
rt making the new one. Once we shut our production lines down, it 
costs us a little money to start it up again. 


o The CHatrman. That is what I mean. Your demand wouldn’t 

ol justify your continuing the running of the production line, and there 

fore it is more expensive when you have to start the production line 
wally. 

v Mr. Sourner. That is right. 

ut Che sale of re pl wement service parts to equipme it manufacturers 

Ol is not a eet larly profit: ab le operation. Most equipment mar 

] : turers al fairly small volume customers. When you get beyol (i 

lel » Big Thee you get down to quite small volume, particularly wher 

el you are doing business with some of these small bus companies and 
t uck companies, and things of that sort. They 1 may order in lots of 

Xt 3 or 4 for some model that went out of producti on » vears oO. 

f a chere wre tinier when we have even decided to whittle the thine up 

I d rather t than try to locate the tools and tool un to make it. | 


pe of business, no matter what you charge within any reason, 
wouldn’t make any money on. It is not profitable. 

The Cuarrman. Naturally, you have to carry your dies for a long 
me, don’t you? 











| ould like to talk for a moment now ibout Spark plugs, if | Pet 


We first went in the spark plug business in 1936. We found when wi 
vot Init that the distribution pattern had been very well set, both wit 
— to original equipment plugs and replacement plugs. We fol 


ved the established pattern. 

We had been in the business just about a vear when we received 

it from an attorney Investig: itor from the Federal Trade Commis 

on, who informed us that he was Investigating certain colmpantes 1 

e spark plug business, that he recognized the fact that we had not 
been 1 the OUSINeSS iong enough to really vet established, SO hye 
wouldn't bother us at that time, but that he would be back later some 
ay to see us. 

Shortly after V-J) Day in 1945, the Federal Trade Commission did 
end an investigator who made an investigation of our spark plug bus 
hess. As a result of that, a comp ylaint was Issued against us in 1948 

Phe CHairMan. D d you just make automotive spark plugs, or did 
you go into what we call the heavy spark plug field for large engines 

id things of that ku * ( Do you make all types ¢ 

Mr. Sourner. We do not make spark plugs for natural gas engines 
We hnevel did. 

The Cuairnman. That is what Stitt does / 

Mr. Souruer. That is what I understand. We make automotive 
reraft and a transport plug, which is really for trucks, not a 
ug, but a heavier type than the automotive. 

\uto-Lite and the Commission stipulated all the facts which made 
i the record in our Federal Trade Commission case, which was Docket 
No. 5624, with the exception of certain exhibits which were put i 
without objection by either party. In July, 1953, the Commission 
ssued an order against Auto-Lite. The original complaint alleged 
two violations. One was of section 2 (a) of the Robinson-Patmat 
Act. one of section 5 of the Federal Trade Commission Act. The latter 
was dismissed, but the Commission did issue an order, as I Say, nN 
July, 1953, demanding that Auto-Lite cease and desist from diserimi 

iting in pl ICeS ¢ harged for Auto-Lite spark plugs, and I quote how 
from the order: 


1. By selling to any direct purchaser at net prices higher than the net prices 
arged any other direct purchaser who in fact Competes in the resale and dis 
bution of said spark plugs with the purchaser paying the higher price 


~. By selling to any indirect purchaser at net prices higher than the net prices 


iarged any other direct or indirect purchaser who in fact competes in the 


sale and distribution of said spark plugs with the purchaser paying the higher 


The Commission, among other things in this case, has taken the 
position that jobber customers to whom our direct accounts, the dis 
ributors, sell, are in effect customers of Auto-Lite. We feel that that 
sa rather anomalous position. 

The CHarrMaAn. oo distributors are independents themselves ? 

Mr. Sourner. Yes, s 

The CuarrmMan. T Ws at means you do not have your own distribution 
system and est: ee ware ‘houses ? 

Mr. Souruer. No, s 

The CHAIRMAN. ee sell to distributors who may also be distrib 
utors for various other articles ? 

Mi. Sourner. That is right. 
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Phe CHarman. They are completely independent, and it iD 
em to 1 ike e1 ough money from their distribution to matnta 
ervices ¢ , 

Mr. Sourner. Yes, sir. 

Phe Cuamman. They, in turn, then sell to the jobbers 4 

Mr. Sourner. Yes. 

Phe Cuamman. Who also are independents / 

Mr. Sourner. Correct. 

Our distributor in Washington—you may be familiar with him 
Roberts Bros. Co.. at 17th and U Streets NW. 

As | say, we feel we have been placed Ina rather peculiar positior 
is a result of this order, 1n that should a distributor on his own see 
fit to discriminate in price between his customers, that diserimination, 
s 1] understand the order, is attributable to Auto-Lite. The jobber now 

in indirect customer of Auto-Lite. 

) The CuarrMan. Yet you have means of controlling it. 

Mir. SouTHER. We could not VO beyond suggesting prices or estab 

hing fair-trade prices. 


Che CratmmMan. On the other hand, if your distributor runs into 
| pPposition Mm prices from another distributor in the same area, thet 
ehasa problem on his hands, too. doesn’t he. of meetin g competition 4 
Mr. Sourner. Yes, sir. 
( The CHAIRMAN. You know, the automobile business is slightly dif 
| ferent from almost any other business. When a ear owner wants his 
! repaired, he always wants if repaired a hurry, and there are 
‘ O many, Many small parts in it that it would break the average warage 
‘| owner up to carry full stocks, so he must have rather readily available 
I pl we from which he ean procure the necessary parts that have to be 
eplacea: is that right 4 
d Mr. Sourier. That is correct. 
! It : becom Y more complex all the time. The Ve hv le manufac 
Z turers oc asionally make what they eall a running change. You 1hden 
be familiar with that. They will make a change dur ne the middle 
f production of the particular model. To replace that, you have to 
now when the model is made, 
The CuatrmMan. You pretty nearly have to know the serial number 
n the engine; dont you? 
Mr. Souruer. Yes, sir. 
, In October of 1953 Auto-Lite filed with the Federal Trade Con 
1e ssion an interim compliance report, which has since been supple 
I ented several times by reason of changes that we have made. This 
utomotive parts business, as you undoubted|y know, is not a stati 
1e DUSTNeSS It requires constant changing in order to keep up w th the 
it Phe CratrMman. Isn't it a natural fact, for instance, if an auto con 
pany or the majol oll companies change the produ tion of ry) oline, 
9 you have to make some changes in ignition parts, and things of 
ha / 
n Mr. Sourner. That is correct; yes, sir. 
The CHarrMan. In other words, if they step up the octane content 
or put some new material into it, it may occasion a change In ot! 
h vords, you are rather dependent upon them. 
Mr. Sourner. Yes. These high compression ratios have increased 


your ignition problems terrifically. 
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well remember in 1941 when the new Buick came 
errible time with them when they first came out 

told there would be a new vasoline coming 
| ! new demand, and they had to rebore, tap out, 

spark plugs, and about everything else on those engines, 

fit the old type easoline because they were designed fo. 

ol) ‘ta gas, Which didn’t materialize. 

\Ir. POUTHER. Wi have reported all changes to the Federal Trad 
(Commis 1 “as ley have been made. 

Qu pre nit acu under the Federal Trade ( ‘ommiussion spark plug 
proceeding is that the compliance report has been filed by the Com 
mission s ibject to investigation at some later date. 

There is one thing I would like to mention in connection with ow 
‘compliance with this veds r, and that is the fact that in our spark-plug 

ness our direct account, the warehouse distributor, sells to two 

fications of jobber. One we call the wholesale jobber, and the 

we call the registered jobbe r. There is a price differential 

nthe wholesale job ber’ S pr ice and the registe red jobber’ S price 

of two and a half cents a plug. We think we have cost- ‘Justified that 

price differential. In fact, our figures show that a difference in cost 

of about three and a fraction, three and a tenth cents, 1s what the 
etual justification could be. 

Phat was done by making a survey of 1 of the 5 divisions into which 
we have the Un ited States divided for the sale of spark plugs, the 
division known as the Midwest division, which includes the States of 
Ohio, most of Indiana, Kentucky, West Virginia, the western por- 
tions of Pennsylvania and New York, all of lower Michigan, a few 
counties in the Upper Peninsula of Michigan, a few counties in western 
Virginia, and a few in southern I]linots. 

We felt that that division was very representative of the entire 
country, being both rural and urban. ‘We determined our total sales, 
excluding advertising expense for the entire spark plug division for 
the sone. 1954, and we determined that under good accounting prin- 
( iple s 80 percent of that expense was properly allocable to the sale 
of spark plugs. 

Le me go back just a minute. These five divisions are again broken 
down into districts. There are 3 or 4 or 5 districts in each division. 
Kach district is further subdivided into territories. We have one ter- 
ritory representative in each territory. We have a district supervisor 
who supervises a group of territories, and we hi ave a divi ision manager 
who supervises all the districts in his division. 

We took the total number of that lowest, smallest division, the 
territory, and determined the cost per territory of selling spark plugs 
in the United States. We then determined how many hours were spent 
in the Midwest division during the period of this survey in selling 
spark plugs, both to wholesale jobber accounts and registered jobber 
accounts, and as a result, as I say, we think we have justified as much 
as 3.1 cents difference in price between those 2 classifications. 

There is one thing we didn’t do, which I think we are entitled to 
do if we wish to justify any greater difference, which we don’t, and 
that is this: 

We feel that in view of the Commission holding that the distributor's 
jobber account is really an indirect customer of Auto-Lite, we are 
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to ie luce as p rt ot 


our costs of =e wrt hose 


pense that the distributor } lay meur, bul ih our cost yustineavllon we 
dn’t do that. 
keven without that 

Phe Cuatrman. They didn’t charge you with diseriminatory dis 
unts, did they, in this hearing / 
Mr. Souruer. Originally, yes. 
Phe CHAIRMAN. | mean in the findings. 

Mr. SourHer. No, sir. 

The CHAIRMAN. As | understand, you just have a st undard method 
discounting. You have a 2-percent discount for prompt payment, 
most other manufacturers have ¢ 

Mr. Sourner. That is right. I might touch on that for just a 
oment. 

‘To use an example, we sell the standard spark plug to our direct 
count, the warehouse distributor, currently at 3414 cents. That 
irehouse distributor, if he resells that plug to a wholesale jobber, 
ould charge 344% cents. Ile reports that sale to us, and we pay him 
ommission credit of 18 percent for handling the business. 

The CHatrman. In other words, he sells to them for the same price 


, we justified more than the 2h, cents. 


buy Sitaté 
Mr. Sourner. That is right. 
Phe CHarrMan. But then you give him 


Mr. Souruer. We give him a cash discount, and it is almost un 
sal in the industry for the distributor to give the jobber a cash 

iscount. 

The CuarrmMan. That is net an escalator discount. It is the same 
scount. regardless of size of the sale, it is the same percentage ¢ 

Mr. Souruer. Yes: the discount of 2 percent for prompt payment 1s 

ross the board. The commission credit on sales to w holesale jobber 
LS percent. 

If the distributor sells to the other class of jobber, the recistered 

bber, our suggested selling pri e there is 37 cents. On that basis 

e pay the distributor 14 percent of the 37-cent price, his selling price. 

The CHarrman. In that case, he gets 14 percent plus 24% cent 

arkup 7 

Mr. Souruer. That is right. 

Phe CHamman. Then he gets 14 percent of 37 cents in addition to 
that. 

Mr. Sourner. That is right. Our parts and services line of prod 

ts is distributed by a division known as the parts and services divi 
sion. Their direct account is known asacentral service station. There 
ire only 48 of those in the United States. Each one is a fairly large 
peration. 

The CuHatrMan. Does Auto-Lite own the central service station ? 

Mr. Sourner. No, sir; that is independent. 

The CHatrmMan. It is a completely independent distributor ? 

Mr. Sourner. That is correct. In this phase of our business the 
service element plays a very important part, because we are now talk 
ing about voltage regulators, starting motors, generators, distributors. 
tems which must be maintained, replaced, or what have you, by some 
body who knows what he is doing, so that one of the main funetions of 
our service department is to see that that service is available whereve1 
A uto-Lite equipped cars are being driven. 












rH! ANTITRUST LAWS 
Central service stations, in turn, appomt at the jobbe r level, if Vol 
ire thinking of the sales aspect of it, a type of account known as a 
service distributor. Again he must not only be equip ped, | mut have 


the necessary personnel to render the proper service. Central service 
tations also sell to a classification know nasa parts store, or rather 
parts distributor. Parts distributors do not render any service. They 
are week ireseller of the product. 

\uto-Lite publishes a catalog in which it shows suggested list prices 
for some twenty to thirty thousand parts of its manufacturers. The 
basis on which it sells to the ce ntral service stations, its direct account. 
is at 6114 pe reent off the published list prices. The central service 
tation se “IIs to the service distributor, if he follows Auto-Lite’s re 
omme nded prices, at 6114 percent off the published list prices. 
| service station reports that business to Auto-Lite and is 
paid a commission credit on that business of 26 percent. That is his 


gross profit on the transaction. The central service station also sells 
to parts distributors. There we recommend a discount of 60 percent 
off the list price, on the theory that the parts distributor does not per 
for mn the same runetion as the serv ice distributors. He is hot required 
to make an investment in equipment or in technical or service per 


] 
Onnel. 


he centra 


lLlowever, all of om parts distributors know very we Hl that they Can 
become a service distributor any time they Want to by properly equip 
ping themselves to render service, and it would be our desire to have 
every one of them dothat. The service distributor and parts distribu 
tor prnmarily are wholesalers. The central service station sells to one 
other man lass of account known as the service station, which agam 
san outlet equipped to render service. 

Our recommended discount on sales by central service stations to a 
ervice station is 05 percent ott the published list prices, On that 
business we pa the central service station 7.9 percent commission 
credit. On the parts distributor reported sales, we pay the central 
service station 2Y1 , percent commission credit. 


If you work these figures out, vou will find that in each case, whether 
the cel tral sery ce station sellstothe sery ice distributor, parts disti ib 
tor, or service station, his P rohit is 26 pereent of the selling price. 


The CHAIRMAN. Now, when you ship to the central service station. 
of which you have HS. you sav, that is his property upon receipt ¢ 

Mir. Souruer. That is correct. 

Phe CuairmMan. In other words, you are not shipping him on con 

wnment at all. You ive selling him that proper ts ( 

Mr. Sourner. Yes. 

Phe Cuatrman. When he reports the sale, you give him a discount 
on his bill? 

Mr. Sourner. We give him a—it is usually done monthly. 

Phe Cramman. As he reports sales, he gets a discount ? 

Mr. Sot roer. That is right. 

The Cnairman. Either in the form of a cash refund or a credit on 
his account ? 

Mr. Sourner. That is correct. 

\uto-Lite makes a line of automotive wire and cable. We have 
2 wire plants, 1 at Port Huron, Mich., and 1 at Hazleton, Pa. Auto- 
Lite publishes a jobber price sheet for wire and cable items showing 






























LIRM A 


ose up in sets: that is done by some people in which they will send 
\ wh ignition set ¢ 
Nha SOUTHER You me ! vire and cable / 
| CnamrmMan. The wire ( ite 
( \J ‘a, 11ER We. eup Wi | ( \ 1 ( 
{ CHarmMan. That what we used to call an i@nitior 
( Mr. Sourner. I think Iam correct suving that we do not 
( Phe (a RMAN. Those re e wires trom ve ra riroutor to 
| rk pig i 
, "4 riitl Lil curt oO size ¢ 


. : ’ . 
mht vou meant the wires cut to 1e] ot] Hana vo ne Witt Tipe To! 


] | Mir. Souruer. No: 11 inderstood vou. That is an ignition set. 
' 
j 
' 


1 price at w ch Auto-Lite sells re and ible items to its ¢ 
) ( s the } er net |] ces less 21 percent Phat uniform 
\"¢ ! Pat Aeros { Ore through [ W olly edt SUD { I’ \ 
1] Lite Batt Vy Cory Auto-Lite manutacture storage butter 
( 1 | ( ) } whit } int ln Tt | nited States 
’ It) mitteries ure sold to vel cl he manufacturers fe 
qu ent, as | for replacement, and alse the r 
— { 
t { trade ¢ erall ror repiacement \g VE ollo 
it to. robber [Vpe pout l ( rib Tio} ! if Ve Lied te 
7 HITLISSLO cre t by 
i] fan Au | listributor sells a yobber an Auto-Lite 
\ ( villa po | i le hat recelve Oni} Ol ( f 
e] rerce) r DOU { i oat thie bia ! so tT { 
Wo prol tive to 
| i\ | OU oO } ht yinent on thie Why 
nn. | PIOUTIO I} «did rt over that 1 mV statement. L odin 
t rf thie witnesses Testify it this hen ne on this thie 
is very mucl prised—that mav have been mentioned wher 
} t h re not to ear somebody sugeest that nh most nstiut 
Those l \ | happel to be tn il I OMpPAnV oO 
ifeve} iterest voly “lt. ft it ¢ ages aul « t 
nt is What vou nught consider dual overhead. 
Ile doesn't Horney must have people comme in whom he seer 
tesas A and Byand charges the A group one price and the B group 
the price If he is in the park plug business he sells it whol 
e, sh ps if out mn cartons of 200 at a time. and that is it. It he 
nN ells them retail. he has to maintat i service orgnunization and has to 


] 


ive someone to put those > ll 


Ile has the same additiona expense as that operation was inde 
ve endet tly owned. let me cite you one example. 
0- We have one large customer who distributes on a national basis. 
Vor This customer has 12 company-owned warehouses around the cow 


] re ] 
ry where It maintams Ww trrehousing stocks. Those warenouses, 1n 
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her company-owned operation, which 


They also distribute to independently-« 


anot 


ned jobber operation, in turn, distributes 
ers and to retail stores owned by the company. 
se operations, whether it is company owned 
‘ overhead is the same. It costs you as much to hire tl 
nt the building or to buy it. 
doesn’t seem as tl see you have much ofa problem the 
dual distribution. I think there is a popular misconce BS 
hat anybody who buys at wholes: ile and ai to the consumer make 
an unconscionable profit, but in mv experience it hasn’t worked 
that way. I haven’t see that it happens. 

Mr. Burns. Doesn’t that depend upon the particular compe? 
In some businesses the wholesaler historically has received : pun 
which allows a margin of profit, which has no relationship to a 
cost savings to the manufacturer selling to him, and if the bce 
if reselling to re taile ‘rs does not require substantial overhead. som: 
large retailers find that they can very easily, without much additiona 
expense, pur hase and take care of the stock of the ql uantities whi 
the wholesaler usually buys, and in that case he trys to buy direct. A 
far as the manufacturer is concerned, it makes very little difference 
to him whether he sells a ecarload direct to a retailer or a carload to a 
wholesaler. But the competing retailer is put in the position wher 
the price to the large retailer is much less than he pays and is not 
cost-justified. 

Isn’t it a fact that there are situations of that kind in the economy, 
though it may not be true of your particular business 4 

Mr. SourHt R. That might well be. 

| profess to be an expert in all phases of our ec 
naturally I am thinking in terms of our own industry, 
that up. I know that is the way it works in many, many 

( Iis Wssion ott the record. ) 

r. SourHeER. Sir, that is ro all I want to say. 

Mr. Bi RNS. In the ase of he discounts wh 1 h you olve to vol 
distributors, | aiitine you v0 them the w: arehous se distributors, are 
those based upon the difference in cost to Auto-Lite of selling throug! 
those distributors rather than selling directly to wholesalers, regis 
tered jobbers, or is that an arbitrary discount which experience has 
shown is one that is workable in your industry / 

Mr. Soutrner. It has been worked out more in accordance with the 
latter, to set up a workable program. 

You are speaking now of the difference between the 18 percent paid 
on W-.J business and 14 percent paid on R-J business. 

Mr. Burns. Are those the two discounts upon the basis of which 
the warehouse distributors are paid, or do they pay a specific price 
for whatever spark plugs they buy from you? 

Mr. Sourner. They buy from us at a specific price. When they 
resell to the wholesale jobber, they sell at the same price they paid 
us on that sale. We pay a commission credit of 18 percent of th 
warehouse distributor’ S selling pr ic 2, whie hi 1S 5414 cents. 

When the warehouse distributor sells to the other classification of 
jobber, the registered jobber, we recommend a resale price of 37 cents. 



























bers, thes esale and registered jobbers 


\ir. Souther, does the warehouse distributor sell to others than these 
a: 
\lv. Soutuer. The warehouse distributor does sel » others 
3s so small n me ases as to be pract uiyvy de n E 
j \ mn ninke a lot ire money, st sti fe tO 5} } Oo 
ve or ten thou d spark plugs to a jobber, then 
rhit hue e | list pl Chat is the tvpe of bus SS 
‘ ‘ Del | ‘ l { Ville use disti l Ol Z { 
8 dle. That is his bread and butter. 
1 | won't say that none of them ever sell a plug at retail or to a dk 
i that | ness ce ‘t amount to anyt o 
\ | ( mothel st ! rht expla 
: | “3; RMA | ( er word their best ( ( i 
tC a @ 
ere \ir. SoutrHer. Oh, ves. It has to be 
ni The CHAIRMAN. No percentage ol profit 
\MIr. Soutuer. That is right. They travel salesmet \ lot of 
my | men work on commission. That their business, not ft1 
j ysome little dealer or to the publie, 
might say nt il ‘ mection, some of ¢ rw 
| on spark plugs are also Auto-Lite central service stations fe 
' | trical parts and service We have a requirement n each I" 
tract that the central service station must matnt hn drive 
ow place of bus ess, although the actual bus 
oes of that character may be a fraction of the percent of his tot 
o isiness. But we do that because we recognize the fact he has a. 
a ponsibility of keeping his service organization which he has set 
ue ts toes, and that he just cannot appreciate the problems unk 
11S is his finger in that operation, too. 


has Che CHatrMan. We have in West Virginia a number of wholesale 
tomobile supply houses who sel] only to the retailers. the garages, 

the e repair shops, and things of that kind. Is that general in the 

United States / 

na Mir. SouTHER. Yes, sir. 
Che CuHamrmMan. You deal with those people “iso ¢’ 

hich | Mr. Soutner. Our distributor sells them. 

pric j The CHAIRMAN. What category do they fall in? 

| Mr. Souruer. They come in the jobber category. 


lo follow through with what | was saving, incidentally. Wit 


a set ot spark plugs. If he does, he IS golng to « arge that custome! 
the full price forthem. That is, incidentally, only an incidental fu 


' 
paid | respect to that drive-in service, the distributor might have to instal] 
to his function as a warehouse distributor. 

' 
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~ or o years ago. As I reeall it now, the total 
ervice business on the part of our central service sta 
i fraction of a percent of their total business. 
similar requirement in our service distributor arrange 
ie fellow that the central service station sells to. The 
s required to maintain drive-in service in his place 
he service station, who is the fellow at the 
. of necessity, have to maintain drive-in ser 
1 IS In business to do. 
inv time did your company sell direct to these whole 
bers, or anybody below the warehouse distributon 


Ss ordcel of the Federal Trade Commission 
responsibility with respect to your merchandise 
se jobbers? . 
we understand it, it does; ves, sir. 
>that represent any serious handicap in your opera 
vite pate that il may ¢ 
I can only say that it hasn't to date, but it @ives us, 


uncomfortable feeling. 


Mr. Burns. Wasthis proy sion of the order related to any particular 


ce ch your company had engaged in, or was it unrelated to 
tice / 
] 


SourHER. Well, I will sav it was related to practices which we 


d engaged in, which were the practices that had been established in 


S ] 1 “ye 1 
manv, many vears, certainly before 1936, when the 


Act Was ¢ acted, and consisted of having prices 
], af the jobber level, at the dealer level. 
Way: fora time the trial examine? was of the opin 
il discount should be eliminated, that anyone 
tribution was distributing Auto-Lite spark 
price. 
igree W ith that decision. 
ay may this order in practice place some 
ur company 
] 


“ell. if for some reasoh one of our wareho Ise (il 
| assume is engaged in interstate commerce, as 

e, should decide to do a little price discriminating on 

hat order, that would be imputed to us, anc 

ute a violation of the order. 

Did you say that some of these warehouse distributors 


‘ustomers ¢ 


ly discount that you know f is the discount 
house distributor for his sales to two different 

Mir. Souruer. Yes, sir. 
Phe Cramman. You said that thers was one interpretation that 
r| uit and would say thet if one did give a 
the violation, is that right? 


s the question he raised himself. 
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BURNS 


Why did you not upp ul Tron mart of e ¢ 
Mir. Souruer. I mentioned a fe moment vo. Mr. Bu { 
e Federal Trade Commission spat siug ve atlo \ t 
rte nts had it eptiol is en is 1937 | it was Tlit Vt 
c ov stave 
13y ’ > we Were rettineg kind of wornout 
thermore, we had put oul it ! pret ) stl} ( 
\ dit @ive serious sideratio to Carrving « furt 
Vy «te dead iaralns tf. so ns To see iO ‘ ead on 
fr. Burns. At the time vou started in the siness ow 
rcolbpahles were niak ow Spal piles 4 
Mr. Souruer. Tw ; 
Mir. Burns. And how inv are there at the present time / 
Mir. Soutrtier. Three. 
Nin 131 RNS, Wher you farted | Isihness, Vo iat 1 { 
lrendy pretty well set / 
Mir. Soutrier. That is rieht 
\ Burns. Did these other companies have any exclusive ci oO 
ingements with vehicle manufacturers to use their plugs a 
ao ib equ pment * 
\Ir. Soutruemr. I cannot wer that quest On, Sl) Thev were sup 
o vel cl baal ifacturers. 
) We we re ible to vet some ot threat business. | th spenk he of Orie 
quipment tis es ) But we could only ret ty fol Oowlng 
pa { iblis ead pattern 3 hh ho was te sell those plugs it oa ePXTrel \ 
ves 
C | Wi ile ss YY Orig | eq lipment plugs today to ve cie m 
) irers for ¢ Phat is the same plug we sel] te 1e | tributo 
| ! tee ents 
Now, one of the mayor companies, > or 4+ years rO, reasecdt 
e ent price from 6 to 10 cents, and over) lit lost a of its equip 
siness. They finally reduced the price back dov uit whe 
i I tiie } tteri,. Loney company 1} the busines ist Lb ( ware 
You follow it, or you do not do business 
, Phe CruatrmmMan. Is that the general pattem othe or Vor 
to ot nufacturers at the same price that right / \t 
Mr. Sourner. Yes. 
Phe Cramman. In other words, you do not charge 1 company 
{ ind another company cents, and somebody else 6 cents / 
Mr. Sourner. I would not say there may not be a penny or s 
= rintion, fo. one renson or another. but that. too, WAS involved 


ase, and the Commission 


ie customers ¢ 


ecause they buy not the st 

al 1 1 F l 1] 

plug, whi is considerably 
1 t | ro ihout Thell whole line. 
‘t cure 


lid not object to it. 


Mr. Burns. Does Chrysler pay a lows 


t Mr. Socruer. No, sir. Chrvsler. as a 


more costly 
That runs 


Phe CHarman. What kind of plug is th 
“a 


OUTHER. It Is a resis 





tO} tlie 


or pt ice 


hie 


to 
al 


r pie, sir. 


ade with a built-in resistance unit of 


tte 


of fact, pavs mo 
pe 


] } 1 - } ‘ l ] 
andard plug, but what we call a 


lhl ke They 


It is 


substantially 


tu spark 1] 


10,000 ohms, whi 


res 
ise | 
hiolhys 


ump 
another question there. Do JU 
noall types, that resisto. plug? 
| 


Lara pig you hat 


nd the standard / 


plug t roughout their line. They 

which they can etfect by using it 

tO pay SUDST mitintlh more for the plug. 
1 aking. : leavine Chrvsler on 
ynparatively speaking, and leaving Chrysler out 
ile of that tvpe of plug to vour first 


1h) ikes it 


‘ 
echelon, 
is vour wareliouse—what is 1t 4 
distributor. 
that plug sell for in con 

Chara 

HER. } lug | it is a few cents hig! 

ind 41 cents. 
mMAN. Thank: . Lwasrather curt 


here 


T 
ir. SOUTHER. rice over there. 


The CuarrmMan. But vou work the same per 
+ / 


\MIr. SOUTHER. We follow the same. 

The Cuarrman. Exactly the same pattern. 

Mr. Sourner. That is right. 

Phe CnarrMan. It is all percentagewise / 

Mir. SOUTHER. Yes. We do make a few other kia (> ot plugs. We 
nake a shielded plug, and, also, a shielded resistor plug. 


They are 
nar ly for aircraft. 


And we follow the same pattern with 
HAIRMAN. I have been very much interested in your whole 
Suppose you integrated that distribution system 
nd you took over the warehouse distributor function and 
them to those installations through those installations of your 
Do you think it would be more expensive a way 


of doing business, or a cheaper way of doing business ? 
Mr. SouTHER. 


system. 


own, to the jobbers. 


I think it would be much more expensive. 
The CuarrmMan. You would have more capital invested ? 

Mr. Sourner. You would have to have a much larger sales organ- 
zation, because instead of contacting a few direct accounts, as we do 
ow, vou would have to go down and also contact all of the accounts 
it the jobber level. 

Che CratrMan. Whereas, under the warehouse distributor scheme 
that you now work, he may be selling a lot ot other things along with 
t? 

Mr. Sourner. That is correct. 


Phe Ciuamrman. And servicing those same things, and you can get 

iv servicing done much cheaper on all of the things that he is 
indling, than it would be if each one of those groups that he is sell- 
ng for had their own special warehouse in there, is that right? 


Mr. Sourner. That is correct. 





Yes. we have been able 
believe the Federal de Comm O! 
il (| AC had subst intially lessened « oOmipel {101 
ive dealing contracts which Auto-Lite did not ha 
Auto-Lite find it necessary to enter mto such arrangement 
utors, since the other companies were doing t¢ 
roer. Well, I can answer it this way, Mr. Bur 
.1 would not permit them to do 
second place, when Auto-Lite came into the spark-pl 


n 19536, there were not any customers going ound 


ource of supply of spark plugs. They were 


‘ ] ] ] 4 . 
of. Sothat, even had we chosen to go in onane 


not have anybody to do it with. 
Che CHAIRMAN. Nobody to be exclusive with, is t] l 
Mr. Sourner. Yes. We had to build the thing up from scrate 
Mir. Burns. What is the basis that is used for determining the 
ei harged | ur'¢ hy sers of original equipment plugs f 
Mr. Sourner. The basis is the established pattern which we enco 
recl when we vot in the business, which I beheve woes back to aroun 
10 or 1912, when one ot the companies who 1s now one of our mays 
muipetitors made that arrat vement v ith Ford. Ay d it has been 
e picture ever since, 
The Ciamman. In other words, you had to meet that price te 
to the competitive field ? 
Mr. Soutnrr. No equipment manufacturer 
nt. 


»>COoO 


Is going to pay 
for a plug if one other company would sell it to them for 5 or 6 
ts, or Whatever the price was, obviously. 

The C'HAIRMAN. You fee] that t 1s advantageous to get it on a ne\ 

itomobile, plus the possibility of replacement sales: is that r oht 

Mr. Sourner. Sir, there are at least two schools of thought on that 
subject. I happen to be of the school that thinks that the value to 
tne replacement end of the spark-plug business of original equip 
ment 1s much overrated. I think the chief value is the fact th 
dealers and jobbers usually like to handle lines which are origi 
equipment. 

The CuHatrmMan. That is what I am getting at. 

Mr. SourHer. But I am not sure that you sell many more plu 
because of that. In other words. you do not find the average car 
r specifies what type of plug or what type of coil or what type 


I 
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of t . that, or the other thing he wants. He usually takes his car 

ce station and says, “It is not running right; fix it up.” 

Phe Ciamman. You remember the old slogan in the automobil 
ens 4} ot ever raise the hood on the car” ¢ 


\] POL TILER. Yes. sn 


Phe Cuarwan. Do not trv to tell the customer what makes it vo: 














ww him What makes it go. 
Mir. SourTHER. Yes, sir. 
Mir. Burns. Have any purchasers of original equipment plugs evel 
nid t 


ce that they were paving higher than any ol} 












Mii SoutTuer. Not Oo m\ knowledge, so far as Auto-Lite is co 


rt spect to replacement plugs, prior to the Fed 


eral Trade Commission order. what was the lowest price that your 
Oli] V¥ charged TO} replacement plugs ¢ 


Mr. Sourner. The lowest I can recall was 24.5 cents. That price 
effect pre-World War I] for a short time, as I recall it. 


Mr. Burns. At that time what was the highest price being charged 





»> that Auto-Lite charged its direct 












Nia | URNs bv “dire customers” do Vou include both Wwarehotse 
distributors and ehicle manufacturers ¢ 
Mr. Sourner. T was thinking of warehouse distributors. Vehicle 


i iracturel it that time were paving a lower price for replace 
plugs. [Tam sorry. I do not reeall the figure. It was just a 


tter of a cent or two, but it was a little lower than the warehous« 





\nd is that what the Federal Trade Commission 
tended violated the Robinson Patman Act ? 
\Iy =i 





UTHER Th it WV is one of their contentions: ves, SII. 





Mir [31 RNS, \\ Nat Was the basis for the ditference betwee} Liit 


»} Chin 


ved the ve] cle manutacturers and the distributors befor 







e Federal Trade Commission order, or was not there any basis that 
could pul forward / 


Mir. Soctruer. You ehicle manufacturers in many cases have a 
entcirery litlerent mattern of distribution than your distributors. 
1 Te 


lIOods OF purchasing are quite different from the distributors’. 


While Iam not m the sales end of it. I think I am correet in savin 









| ut prol 1) the f price oul sales people could get. 
Phe CuatrMan. What is there in vour system that prevents the 
hicle manufacturer from buying all of the plugs he gets from vou 


Say 6 cents per plug. and then pec dling rant 












f t |} nta # 
Moe. Sourner. Tam glad you asked that question, sir. 
So Til the \uto Lite setilt) ys concerned. ] \ ould SAV If would be 
sible fer that to happe : One reason is this: When we ship 
park plues or anvthine else to vehicle manufacturers for use as 







riginal equipment, we make a bulk shipment Generators, for ex 
ple. are shipped in bulk, unpacked, on pallets. Spark plugs are 
ipped in what we call an egg crate carton that holds 300 plugs, 10 
cross and 10 this wav and 3 lavers. 
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1 | + ; ‘ , 
Chose shipments are hiade direct to the produ 3) wtory \ e 


ey are going to be used, 

The Cuamman. Right direct to the line? 

Mr. Sourner. Yes. 

The Ciaran. In timing with the line? 

Mr. Sourner. Yes, sir. None of our customers have the facilit 


f duplicating, let us say, our individual plug carton, or the large 
arton that those go in. which they would have to do to offer tha 


| 


+ 


cnew what our competitors were hare ng Tor thelr equipment pluie 


» the replacement trade. 

Phe Charro AN. The reasol | l Lised the quest Ol Was that there \\ 
terrific drive during the war by manufacturers, vehicle manufac 
irers, to sell the Government the full l-vear’s supply of re placemen 


l 
arts, and all of that ort of thing And | wondered whether that 


ioht be behind it. 

Mr. Sourner. I do not think so.sir. You are talking about the so 
led concurrent spares ? 

The CHarrMAN. Yes. 

Mir. SOUTHER. I think on the Jeep that Willvs made, there wa 
nething like 1.200 items considered as “concurrent spares’ for wh I 
year supply went along with the vehicle. 

Mr. Burns. When Auto-Lite entered the spark-plug@ business, d 


Gg al 
find it necessary to offer a lower price to the automobile manufac 
rers than its competitors in order to secure both the equipment 
a replacement business / 

Mir. Socruer. I do not think at the time we entered the business we 


Wi had to depend on our customers to steer us in that direction. 


elow our compel tors. o1 ut lenst one ot our con pet rors. 


\\ 


\Ve revised prices. Our price setup on replacement spark plugs now 


\ 


Mir. Burns. Is the distribution svstem which you ow use any dif 
et thay it was pp! or to the Federal Th ule (‘onimiissio} orc ré 
Mir. Sovruer. We have made a few changes. Some of them were 
le in an attempt to eliminate anything that might possibly be 
olation of ni order to mse. (thers were made fol business reasol 


We discontinued two ol three othe ‘ategories ot jobber wcounts 


i matter of fact, if you work it out, it is a small fraction of 
y more than the distributor pays, whereas, at the time the com 
t issued, it was the other way, the distributor was paying a cet 

so more than the car manufacturer. 

: P 

efficient as it was before the Federal Trade Commission orde 

Mir. Sourner. Yes, sir: I think it is. 

Nii BURNS. In your statement you describe the method used b 

ito-Lite to justify its price differentials. Has the Federal Track 


OMISSION approved t| 


his system / 


Mr. SOUTHER, You ire speaking. I issue, ot t] e price ditference 


’ 


een the two jobber lassifications ? 


Mr. Burns. Yes, sir 










| 


Wwe know, of course, that they were bel iv soll it a very low price, 


| think we found later on that om starting price was Lcent a plug 


=u that the vehicle manufacturer is paving practically the same: 


‘ 
ir. Burns. Is the system, the distribution svsten) vou now use, 


, 


Mr. Sovrner. We went fully into that in our compliance report 


cn WAS accepted by the Federal Trade ('ommiIssion, subiect to 





hey re] eq on the statements 
that we made misstatements, they w 
but I can assure you that we did not 


approximate cost of preparing =U 


i little difficult to do. My best estimate would 
ten and fifteen thousand dollars. A great bit 

in our own organization. I was trying to figur 
pe ople we had working on it. and how long, ana 


HAIRMAN n other words, you did not have an outside fi 
I) mynd do the 


Mir. Soutruer. No, we did not 
| (CHAIRMAN. You made} 


it up in your own organization, and vy 
imate of ten or fifteen thousand dollars is the additional cost in per 
onnel and so forth within the organization ? 

Mr. SourHer. The man-hours that was put in on it. In that e 
nection, Sir. and 1} order to che k ourselves, we are now in the nila 
yf making a similar survey of our western division. 

The CHamman. Of your what? 

Mr. Sourner. Of our western division. I will have the results of 
hat within the next week or so. I feel quite confident that it wil 
‘heck very closely with this other one, but we want to be sure. 

Mr. Burns. I want to try to get one thing clear that I am not sur 
of. 

In your statement you refer to this novel ruling by the Commiissio1 


Which held that the distributors are direct purchasers from the ma 


} 


ufacturer, and that the jobbers are indirect purchasers. 

What practice was it that caused the Commission to make that 
part of its order ? 

Mr. Sourner. The Commission based that on the fact that we dé 
two things. We suggest the resale prices at which the distributor 
sells to the jobber. And we prepare a form of contract which the 
qistriputor enters anto with the jobber. 

Mr. Burns. Why was it necessary for your company to prepare 
those contracts for the jobbers, if the warehouse distributors are inde 
pendent operators who deal directly with those jobbers 7 

Mr. Sourner. T do not think, sir, that anv manufacturer would sell 


any warehouse distributors if he made them write their own cor 
tracts 

That is the way the business is done. It is a very simple little 
piece of paper. But that is what they expect. And we furnish it to 
them as one of the services that you do for them. 

Mr. Burns. But they are completely independent companies, owned 
by individuals or corporations, these warehouse distributors? 

Mr. Sourner. Yes, sir. 

The Cuatrman. They do change that contract, if they want to? 

Mr. Sourner. They do not have to follow it. We give it to them. 
and they can use it or not. 

The CrarrMan. In other words, a suggested contract ? 

Mr. Sourner. Yes. 

(nother thing. of course, we do have a substantial interest in any 
jobber the distributor sells to, on which sales we pay a commission 
eredit. In other words, we have to be in the picture far enough 









7~ 


Mir. Sourner. Yes, sir. 
Phe Crarmnman. And 1f they are not gettine satisfa 


r line will pretty soon dwindle off, is that not corr 
Mr. Sourner. That is correct. 
| 










sURNS. Does vou Company sugvest the resale price fre 
holesale and registered jobbers to t] 


Mir. Sot rHER. Yes, sir. 


eir customers 












| might say there, f | May, t eC only prod it \ we fave 7 
dled spark plugs. That was do e some 4 or 5 vears ago, because 
he imsistence of certain of our old jobbers and dealers And 
r-traded at the dealer and consumer level only. So that those 
states which have valid fa ! trade laws, the \\ hol - ilel iobber 
stered jobbers adhere to those fair-trade prices. 
In most other States they follow sugeested prices. That pretty 


neral in this Industry, for anvbody in the line of distributio 
llow the manufacturer's suggested prices. 

Mr. Burns. That is all I have. 

Phe CuarrmMan. Do you have anvtl ing more you want to put 
e record ¢ 


Mr. Sourner. No, sir. 
Phe Cuamman. All right, thank vou. We will excuse you as a 


















sw tai 
Mr. Sourner. Thank you. 

The Cnarrman. I do want to put in the record at this time a tele 
un from George J. Burger, vice president, National Federation 
Independent Business, addressed to me as chairman of th 


mmittee. 
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HARLEY KILsort 


Chatrman, Antitrust Subcommittee 





Nenate Judiciary Committee: 


Mr. Neil A. Riley, representing Association of Inde 


















understanding 
| 











dent Food Dealers will appear before your committee and give testimony 
lay I have been advised his testimony will castigate the testimony of & 
11 witnesses who have previously appeared or filed statements before the 
mmittec My interest in the testimony he will give is that I am one of those 


iinst whom charges are leveled, and in his reference to me he identifies me as 
George J. Burger—representing National Association of Independent Tire 
ealers.” I request that change in the designation of my representation be 
de by him in the testimony as my testimony was given in behalf of the 











itional Federation of Independent Business Independent tire dealers are 
ncluded as a part of all independents represented by this organization. Thanl 
u for your usual cooperation, Would you be kind enough to read this message 


to the record? 
GEORGE J. BURGER 
Vice President, National Federation of Indevendent Business 






The CHairnman. We will adjourn now until 10 o'clock tomorrow 
orning. 

( Whereupon. at 4:30 p. Im., the subcommittee recessed, to reconvene 
t 10 a. m:, Friday, Septembei 2, 1999.) 








A STUDY OF THE ANTITRUST LAWS 


FRIDAY, SEPTEMBER 2, 1955 


UNITED STATES SENATE. 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE -| UDICIAR 
The subcommittee met. pursuant to recess, at 10:20 a. n 
t. Senate ()flice Buildn oe, senator Harley MM. Kilgore 
in) presiding. . 
Present: Senator Kilgore (presiding). 
\lso present: Joseph W. Burns, chief counsel: Joseph 


sistant counsel: and Martin Segal, economic consultant. 
The CHarrmMan. The committee will come to order. 
The first witness today will he Mr. R. H. Rowe, vice president ana 
ecretary of the United States Wholesale Grocers’ Association. 
You may put your prepared statement in the record and comme 
t, and pont out the highhehts, or you can read it. whichevel VO 


ive to clo. 

Mr. Rowe. | believe that I would lke to read t. with Just a few 
terpolations. I think that I can do that, and take up ibout wpprox 
itely 20 minutes or so. 


Phe CHarkMan. Very well, you may proceed. 


STATEMENT OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION, WASHING- 
TON, D. C. 


Mr. Rowe. My name is R. H. Rowe. I am vice president and secre 
tary of the United States Wholesale Grocers’ Association, a national 
trade organization of independent wholesale food ana grocery clis 
tributors, with headquarters in Washington, D. C. 

Our interest is chiefly concerned with that part of your inquiry that 
neludes the Robinson-Patman Act. 

We believe in that act and have always supported it. We want it to 
tand as is without amendments, except those that would, in out op 
on, strengthen it. 

We consider that S. 11, introduced by Senator Estes Kefauver, and 
ts companion bill in the House, H. R. 11, introduced by Representa 
tive Wright Patman, would provide a strengthening amendment. 

This amendment would remedy a weakness or defect in the present 
law occasioned by the decision ot the Supreme Court il the li diat 
Standard Oil Co. case. 


1403 





Indiana] asserts that good faitl 

ete defense. The Commission and the 
ypposite position, with which we concur * * * 

‘s position would permit a seller of nationally dis 

te in favor of large chain retailers, for the seller 

i price lower than that charged to small retailers 

tify its discrimination by showing that the large 

same low price from a local low-cost producer of 

le very type of competition that Congress sought t 

lis would not seem consonant with the other provisions of 

ct, strengthening regulatory powers of the Commission 
pecial allowances, and changing economic conditions 


he CHarrkMAN. Do you not think that the real crux, or shall we say 


ieart of the intent and purpose, of the Robinson-Patman Act is 
that exact statement ? 


Rowr. Ye 
I have read here 
The CHa 


st 


The purpose of it is this exact statement that 


In other words, one producer or distributor could 
market by otfering a low price in order to get 
on for his product, and then a competitor who even 
that lowered price would be doing an injustice to 
Do you think that is right? In faet, both 

‘ that. 


he meets competion and lowers his price, to do 
that to all of the con peting customers. 


| it is what I was cong to finish up with. that 
would be violating the law, unless they made it an 
covering evervbody, shall we say. and I 


ie shipping or distribution area. 


( 
ld not be violating the law under the Court’ 


be changed, so that they would be prevented 


hat is the point Iam making; that is what the law 
ntended to mean, in my opinion. 
I think so. 
not disputing the Supreme Court opinion, 


ntended ‘vent price discrimination in 


Chat is not a | thing: to take care of one cus- 
did that. 
qu stion of cood faith is rather involved, but the 
Supreme Court’s decision is wrong, in my opinion. 
he CHairmMan. I can see, however, how the producer would feel 
mbent upon him, rather than to lose a big customer, to meet the 


that is very apt to happen; yes, sir. 


ninority opinion in this case was right, that the 
rong, and that the Kefauver-Patman bill would 





fness bef e vou 
wis reported to hinve 
I 
sWwel 


price tO meet compe 
ut when | 


rice to all of the market 

“all of the manufacturers were as fair minded as the Corn Prod 

Ret ning Co., we would not complain about this Supreme Court 

sion, but, of COUTrSe, that is not to be expected. 

nder the Supreme Court’s decision, a manufacturer can, unde 

e culse of meeting competition to one of his customers 

s the big customer that wets these deals 
ill of his 


the law. 


and usually 
can hold his usual price 
other competitors, even right across the street, and be 
The Supreme Court expressly savs that 
his prices to the other customers. 
thint Supreme ¢ tirt dee 


, he need not 

That is what burns us ip 

ision, Senator Kilvore. 

Chere have been suggestions by the Attorney General’s Study Com 

ttee and by withesses that have appeared before you for var 
lments to the Robinson Patman Act. 


weake he amenaments. 


most of them, in our 


rr this OCCas ‘ } owever, we would like to on { } deratioy of 
i them except the proposal 


to umenh sectiol 
I 


| } 
e DroKeravt 


vould like to concentrate attention on the brokerage provision: 
Beeause it seems to be a point ot Vigorous atti ks 

Because we believe that this provision, as CONSISTe! thy hnterpre ted 
1e courts, is the key or anchor provision of the entire act: 


and 
lieve that 


if it Is destroyed or substantially weak 
if other provisions of the ict would he 


Because we bel 


ome } actically Worth 


rpretation of the 
ive provisi a broker and pay him 

e 1 . . 2 . } } ~~ . 
rage fees for services rendered in find hea the seller a buvel 
he seller’s goods, and the buyer may employ a broker and pay h 


11h 
ive fees for service rendered 


In making purchases Trom 


the 


the ce] ]¢ r 1c forbidder to pay thre buver either cre tly Ol 
i\ brokerage fees on the buver's Ow] purchase s. 


he CHAIRMAN. Suppose they both have the 


\ir. Rowr. The buyer and the seller? 
(CHAIRMAN. Yes. 

\ir. Rowr. Well. as I will discuss late 
yperly a brokerage service. The buyer 


Oli. 


under t! 
on. and decision of Congress cannot perform : 
ie seller on his own purchases. 


if e the recognized a Tion oF ( re Orn Zed 


vears or more. And I thin! 
eht to stand. If you do not, we will run into trouble 
The CHAIRMAN. 


on of the courts for the 


Che brokers do not seem to be bound by 


de of et] ics that law vers are. We cannot represent Oppos! 


ut there have been instances where the same broker represe 


r 
aes of 


the question. 





NTITRUST LAWS 


that relation is wrong. And I think it leads to 
It did in the A. & P., which I will report on 


yi this prohibition is to close the door on an outrageous 
rimination in favor of the big buyer and to the detriment 
if the small buyer. 

What happer if the seller is permitted to pay brokerage fees to 

buyer on the buyer’s own purchases ¢ 

| or Chin store system) or othe large Hiass buy ing organization 

ind brokerage on its big order. The manufacturer will pay 

rage demanded to keep the big order from going to a com 

manufacturer. 

in my belief, is the essence of this sort of transaction, no mat 

} vou aim or eall on pretend such a payment to be, for a 

brokerage service, it is not. It 1s really a demand for a quantity dis 
hat would have the MOMIOERES of a brokerage payment. 

naller competitive buyer, however, with his smaller order, such 

the individual independent Mhleaate grocer whom we represent, 

I] either get no brokerage at all. or a negligible amount, 

Phat ~ exactly what Was hap pen Ing before the Robinson Patmant 
(et and it was one of the main reasons why the act was passed. 

It would inevitably happen again if the brokerage provision is 
amended to allow brokerage fees to the buyer on the buyer's ow: 
purehas 

Che CHAIRMAN, . tually, though. pl ior to the passage of the Rob 
nson-Patman ae t, that was just a camouflage, was it not, the broke 
dea’ The purchaser was his own broker. 

Mr. Rowe. It could be, yes, before the Robinson-Patman Act. 

Phe CrarMan. Or one of his employees, not, of course, the cot 
poration. The corporation cannot be a broker, but a salaried em 
plovee could he t} e broker, could he not, and the corporation would 
' e the benefit of the discount. It was isIneld to hide special dis 

to favored customers. 

he Wi li Was a concealed discrimination concealed in the 

“a brokerage payment. That is the way we considered it at 
ime. That is wis we fought to have it stopped, and why we are 

asp neg to hold i t stopped, 

» 1935, the vear im which the Robinson and Patman bills 
were Gatuuened in Congress, discriminatory concessions to the in 
tegrated buying groups, then predominantly the large chain store 
-ystems, Were rampant, in effect amounted to a national trade scandal. 

Phe report of hearings in 1935 of the House Special Committee on 
Investigation of the American Retail Federation and Large Seale 
Buying and Selling, shows that prior to 1935 the A. & P. Tea Co. 
received from manufacturers on an annual basis $6 million in off-the 
invoice quantity discounts and advertising allowances and $2 million 
in brokerage fees, while the other large chain store systems received 
somewhat similar amounts. 

The W ar on Grocers, such as we represent, received during thrrt 

me little if any of such concessions. 

Prior to there hearings in 1935, the Federal Trade Commission 
under authority of a Senate resolution made a Jong study of chain store 
operations. In its final report to the Senate it affirmed the fact that 





it bro 
becomes nm mutter « 
the bia buver holding t 


ount therefore could rv 


Federal Trade Commission's 
1) dependent (;rocers’ Allianee Wn 
ot appeals, howed on a sample basis the 
arious products the IGA was receiy 

5. ancd O44. 
percentages ranged from v2 percent o li 
ire, cookies, and mavonnharse, CO f percent tO © percent on sirup pro 
to 6 perce nton paper products, tos pereent on certam rolled outs. 
Che IGA ina letter dated “ebruary 19, 1936—this was before the 
Robinson-Patman Act to Representative Wright Patman who at 
e time was chairman of a Special [louse Committee Invest 


tigating 


i American Retail Federation and Large Scale Buying and Selling, 

nclosed at Mr. Patman’s request a list of 1,046 manufacturers from 
yvnom IGA Was recelviIng brokerage fees on 1fS OWN purchases, also 
dvertising and promotional allowances and quantity discounts. 


Chat list with the rates of brokerage appears In this pp? inted report 
ft} } 


rthne hearings. 

Of the total number, O55 manufacturers eranted brokerage fees to 
l(a.A on their factory brands with no other allowances, while 399 manu 
facturers oranted brokerage on IGA’s own brands. Of these 399, 
‘6 also granted either advertising or promotional allowances. 

The CrarrMan. In your number of 399, usually it was the small 
utfits who allowed the buver tO put his own brand on if he so desired: 
sthat not right, such as canneries / 

Mir. Rows. IGA has its own brand, and they vet a brokerage on that. 

Phe CCHATRMAN. There are a lot of canneries in all lines that can 
ind put the label on furnished by the purchaser. 





© Guise 


baser 


hr A brand 
sing and promot 


total number 
ive (Quantity 


oncessions predon nantly 
lantitv discounts plavine 


Ohal allown eS ON 


»@ranted brokerage on factor 

gave 10 percent, 1 

‘the Robinson-Patman Act. ‘Those were t} 

\, evidently, because they just reveled 
in see, from this analysis 
for [GA and brokerage. 


iaVs to return. 


~and 2 gave lo percent. 


ative vesterday made to vou a 
init ‘resting and curious 
mu to recommend that brokerage bill about 
eall the orab bill, or the broke rage grab bill 
MGA and other big voluntary organizations have 
. but not the big chains. They fought for that. Now they 


>to vou that vou eithe ive them that bill they would mueh 


-t the « hain. or if vou are not W ling to do that. then thes Sav, 
iF follow the Atton ney Gi neral’s Committee, ana {ix this broke we 
oe, so that both we, the bie voluntaries, and the chains can get it.” 

\pparently, if they cannot get a monopoly for themselves, they 


ay 
have that. hex nause that olves them «a monopoly ot the bre Kerace 


vant to slue@ it out with the chains—slug it out for this brokerage 
eravy. And what would we be doing, the independent unaffiliated ¢ 
We would be bystanders. Senator, we would not get enough of that 
brokerage gravy to make even a shine on our lips. 

We quote these figures to show from actual transactions that broker 
age fees to the buyer were not at a fixed rate, and hence may be in 
creased by the force of buying power to amounts that make quantity 
discounts and advertising and promotional allowances immaterial. 

With the result. if brokerage is permitted to the buver, of rendering 
the prohibitions of the act against discriminatory quantity discounts 
ind advertising allowances mere words on paper and nothing mor 

There are many valuable services that the buver can render to the 
eller in promoting the resale of the seller’s products. The seller cay 
render many services to the buver for promoting the sale of the seller's 
woods at the retail level. 





nowever, ob 
lal teri \ ompet 
fees 


vers Oh proportionaliv equal tern 


oO requirement ‘ brokerae 


rement could survive a court test. 
the brokerage provision, If amended 
would become al Wmieal mnnel Tor 
among his customers Ile could 
ana not t that buver’s COMpelllol 
nder t esent brokerage prov 
uch ons mong 
t i) wi why 1 
ve net profit for the last 5 vears of wholesal 
' 


represent is around 1.14 percent of sales before taxe 


even a small diserimination against them by w 


! could have fatal consequences. 
to put this matter of the brokera 
rspect — vould lik to refer to the on ow) f Rob hso 
trian Act. 
(dur attorney at the fime, the late H. Lb. ‘Teegarade nh. formerly with 
Department of Justice and later with other Government agencies, 
w the first draft of what beeame the Patman bill in the 74th Con 
. Ist session. and later the Robinson bill in the Senate and stil] 
ter, With amendments. the Robinson Patman \ct. 
Phe orginal Patman and Robinson bills contained a brokerage pro 
on. Our attorney put it in that first draft for the purpose of pre 
ting one of the worst forms of discrimination that was then being 
eticed against the Independent food distributors. 
We wanted thie brokerage Proviston in the act. not fo. t| © benetit 
the brokers. but for our own protection and that of all other food 
tributors similarly affected. 
Mr. Simon. a witness who has appeared before you, said that we 
rafted and sponsored the Robinson-Patman Act for the purpose of 
rresting the growth of the A. & P. Mr. Simon did not mention ow 
<socelation UN hame, He said a group ot wholesale erocers, He did 
ention Mr. ‘Teegarden’s namie, 
Now, since we naturally are more familiar with our purpose in 
ponsorine the Robinson-Patman Act than Mr. Simon could be, I 
ould like to state that our purpose in sponsoring, and in drafting the 
Robinson-Patman Act, including the brokerage provision, was not to 
rest the growth of A. & P., or any other organization. 


Our purpose was to give ourselves and other wholesale grocers like 
sat least a chance to survive and perhaps to grow, too. 
Changing the brokerage provision to let buyers get brokerage fees 


on their own purchase is by no means a new proposal. It has hereto 
fore had extensive discussion and consideration. 

Two bills to this end in past years were introduced in Congress and 
vot as far as hearings by Senate Judiciary subcommittees but no 
further. Those committees would have none of that kind of legis 
lation and the bills died in the subcommittees. 

The first was S. 2190, introduced on July 5, 1949, by J. Howard 
MeGrath, then Senator from Rhode Island. It was supported by 
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wn org@anization of independent whole 
liated retailers. Llearing on this bill took 


nely, S. 2604, was introduced on January T, 1954, 
wager, of North Dakota. It was supported by 
hterstate voluntary groups. Hearing on this 


1 


: a great deal about that hearing, and | 
st On reintroduced before you. 


representatives of these voluntary groups made a 
vel the brokerage clause changed sO that thi 

he mdepen dent volunt: ry groups coul | vel broke 
wever. was to be denied to the iF irge ¢ th: thins. 

l that we have no quarrel with the large voluntary 
ace up of independent W holesalers and retailers 
blest of grocer y mere handisers. We have much 

rom trade press reports it appears that they 
tituent numbers and in retail volume. We are, 
to Oppose their etforts or any efforts to alter the 

Olis, 

S. 2604 (that is what we eall the brokera: ve oral 


sof 14 national associations ‘cicada their Opposl 


LO 


on cluded eleht food trade organizations. lt 
National Farmers U nion, © ooperative Leacue of 
nal Council of Farmer Cooperatives. 
sterday, as aa of his written statement. had 
. about these witnesses for the National Farmers 
Hon, the Cooperative League of America, and the National Council 
Farmer Cooperatives. He had something to say about other 
thesses who ¢ Ppo ed that bill. 
Here is what he says about some of those witnesses. He says that 
other eight witnesses could not have any legitimate interest in 
! ‘re to George Frates, to Mr. McMillan, representing 
andy wholesalers, to George Burger, representing, he says, the 
ndependent tire dealers—I will come to that later—to Mr. Wilkins, 
repre enting thre Bakers, to Mr. Campbell, res the ¢ Cooper 
itive League, to Mr. Harmanson: representing the National Council 
of Farmer Cooperatives, and to Mr. Angus McDonald, representing 
the National Farmers Union he Says that all of those witnesses testi 
ed against this brokerage provision but that they had no legitimate 
nterest in it. 
Phat seems to me a rather remarkable statement. It seems to say. 
t you will permit me to exaggerate a little, he seemed to be saying 
that these gentlemen who are trained and experienced in appearing 
before legislative committees on legislative matters, he seemed to be 
saving that those fellows do not know what they are doing, they are 
andering aimlessly around on Capitol Hill, and perhaps stumbling 
n on a committee room where some hearing is going on, and then 
testifying learnedly about something they have no interest in. 
I aii think that those gentlemen have a higher I. Q. rating than 
Riley wants to assess them. 
Understand, I am not trying to do what I am in a way criticizing 
Mr. Riley, for doing. I am not trying to speak for these organ- 
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tions. I disclaim that. Tam just making 
Thiat part of Mir. Riley's statement. 
Here he Savs. referring to C. M. MeMillan. representine the N 


nal Can Ly Wholesalers, that candy is not sold throug brokers, 
A neither section 2 (¢c) nor the then pe nding bill has a \ applic ation 
sales practices in the candy industry. 
\Ir. MeMillan Is not In town, but | wm informed rv his office that 
ehly one-half of the candy husiness is done through brokers. 
Mr. Riley savs that George Burger represents the Nation 
tion of Independent Tire Dealers. | 
Well, now, that is a surprise to Mr. Burger, bec: 
fore vour committee, and then he was represent 
edleration of Independent business 
\) cl he also said that Richard Wilkins repre ented the cooperatin 
oe, Well, Nia Wilkin ~ does hot represent the COOP rative league. 
\s | Sav. I am not speaking for these ventleme , | thi k the con 
tree oucht to chee k W th then and cel thy ! he record 
iolt. 
He savs that George Frates of the druggists has 1 sritimate inte 
t in this brokerage provision Well. Mr. Frates’ 
Retail Druggists Association—I do not know of any organi 
i more to get the Robinson Patman Act passed, ot i hich 
provision was a part. So Mr. Frates might very wel 
brokerage provision disturbed because he would 
ry dismembered. And these other people, although broke rage mig 
ot be used in their trades, they might Say, “Well, if vou are oO) ng to 
a n the brokerage provision which we may not be interest ed } 
, that may weaken all of the other provisions, in which we may 
be leierate 
So, I merely think Mr. Riley has really gone too far here in saying 
hese gentlemen have no legitimate interest in this legislation. 
So much for the life of Riley as a witness. 

The Federal Trade Commission on June 28. 1955 announced the 
ng of Complaint No. 6366 against the Union Malleable Manufa 
iring Co. of Ashland, Ohio, charging that it gave illegal teichiseane 
» Sears, Roebuck on plumbing supplies. Plumbing supplies are far 
ield oo the grocery business. I did not know that brokerage was 


cranted, or any brokerage business was us sed in plumbing supplies. 


But wii eee ves there is. heeause the Feder: al Tr: idle ( ommiussion is here 
iarging this company with giving Sears, Roebuck illegal brokerage 
plumbing supplies. 

If vou change this brokerage provision so that the buver ean get 
rokerage fees on what I think is a false premise, that he rendered 
1 rokerage service to the seller if you change that and let the buver 
vet. the brokerage fees, why, then I can visualize Sears. Roebuck | ring 

If pressure on all sorts of manufacturers to vet cone essions in the way 
of brokerage on all commodities, we will say, from wallpaper or oil 
loth to phonograph needles, and then in such a case perhaps every 
business will be interested in this brokerage provi hoes this bro!: rag 
discrimination, Mr. Riley to the contrary notwithstanding. 

The hearing of the Special House Committee in 1935 showed that 
the sales of A. & P. during its fiscal year ending February 28, 1935. 
totaled $842,015,871 and that prior to July 1935, A. & P. was receiving 


67272—55—pt. ; 35 
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on an annual basis from its manufacturer suppliers $2 million in 
broke) ive fees. 
The Progressive (crocer in its April QD issue shows that A. & P's 
ume of sales for its fiscal year ending February 28, 1954, was 
$3,989,103. 161. , 








Now. if A. & P. had been allowed to collect. brokerage fees in 1953 
and 1954, and if A. & P.’s brokerage receipts had continued in the 
same proportion as in 1935, A. & P. would have received in its 1954 
fiscal vear the sum of $9,475,126 in brokerage. 









The other big mass buying organizations, chains and nonchains, 
would have obtained proportionally similar brokerage payments. 

The individual wholesaler and retailer and the smaller buying 
organizations would have received little, if any, ot such concessions. 

So you can see what such change in the brokerage provision would 
mean in terms of dollars discriminatory dollars. 

It would mean a virtual subsidy for the giant food distributing 
companies and disaster for their smaller competitors. 

In conclusion, I would like to say to this subcommittee that if it 
wants to keep the Robinson-Patman Act strong, that is, strong for 
the protection of the small and medium-size merchants, you would 
do well to decline any change in section 2 (c) as now written and 
how interpreted. 








If the big, integrated buying organizations are allowed to get 
brokerage on their own purchases, very shortly food and grocery 
retailing will essentially be done by the national chain store systems 
and some 4 or 5 large voluntary groups. ‘That, in my opinion, would 
be the ultimate result, with such organizations getting fewer and 
tewer through the merger process. 

I do not believe the Congress would be willing to deliver food 
distribution into the hands of a few organizations. 










I do not believe Congress will vote to make a money advantage 
available to the big organizations, chain or voluntary, which in prac- 
tice can be legally denied to tens of thousands of individual distribu 
tors not so organized or affiliated. I think that that is really not in 
the legislative cards. 

I believe that Congress still wants the individual merchant, whole- 
sale and retail, to have a chance for survival and for success. 


A strong Robinson-Patman Act, strongly enforced, would go a long 
wav to achieve that end. 







The Cuairman. There are no questions. Thank you very much. 
We will recess fol about >ord minutes, 







(Recess.) 


The Cuarrman. The next witness will be Henry Bison, Jr., asso- 
clate general counsel for the National Association of Retail Grocers. 
You have a prepared statement, as I understand, and you want to 
put it in the record and comment on it. 













STATEMENT OF HENRY BISON, JR., ASSOCIATE GENERAL COUNSEL, 


NATIONAL ASSOCIATION OF RETAIL GROCERS, WASHINGTON, 
D. C. 


Mr. Bison. I do. Mr. Chairman. 


I understand you have some time limitations. 
for the record, 





I want to submit it 













the record at this point, and | understand you are sort oft 1 presenting 
George up here today. 
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The CHarrMman. I have here a telegram from Mr. Bison which | 
would like to pul in the record at this time, with reference to George 
King of my State, who I invited to come up, if he cared to. I th 


he is one of the officials of the associ: itl 


Mr. Bison. That is correct, 
The CHairmMan. I will put the letter and your telegram reply 


Mr. L31SON. Y¢ : Mr. Chairman. 
Tl 


‘letter and tele oram referred to are as 





follows:) 


WASHINGTON, D. C., August 18, 19 





{ si? - -S 
MLttT USE OUUCUI 


Washington, B.C. 


Referring to Chairman Kilgore’s letter of August 10 to George W. King, Charles 


W. Va., National Association of Retail Grocers respectfully i pgs oppor- 


ty to appear before Antitrust Subcommittee in course of hearing August 
September 2. Would prefer date August 50-31 or September t or 2 if 


peo SLtpLEé 
Henry J. Bison, Jr., Associate Counsel. 





AvGustT 10, 1955. 






GEORGE W. KING, 
Rrecutive Secretary. West Virginia issociation of Retail G) 


Charleston, W. Va. 
Dear Mr. The Senat Antitrust Subcommittee will hold hearings from 


\ugust 28 to September 2, 1955, on problems arising under the Clayton 











KING: 


and Robi 
Pa eth Acts in dist) ibution practices, The licolul LLee cYU sich tl 
ect of court decisions relating to exclusive dealership, price discrimi 
he good faith defense, quantity discounts, delivered pricing, ete. 
Communications which I have received from you indicate that you 
e interest in the subjects of these hearings. If you would like t 
son or have a representative appear before this subcommittee, will you please 
mmunicate with Mr. Joseph W. Burns, chief counsel, to make necessary arra 
ts. If you do not wish to appear in person or through a representative, you 
ay wish to submit a statement expressing your views for inclusion in the 
nted record. 


may have 


appe: 


rhe subcommittee is interested in receiving the views of businessmen affect 
these laws in order to determine whether any amendments are desirable 
With kind regards, I am 
Most sincerely yours, 
HARLEY M. Kitcore, Chairn 
The Ciamman. You may proceed. 
The prepared statement of Mr. Bison, in full, is as follows:) 


Rtitiea 
l appear here today representing the National Association of Retail Gro- 
This association represents independent retail grocers across the Nation 
includes large independent supermarket operators, as well as small stores, 
soclate general counsel for the association and a member of the bar o 


e District of Columbia and the State of Maryland. My address is 917 1: 


rs 


Street NW. Washington, D. C. 


he tional Association of Retail Grocers is composed of independent retail 
dd merchants operating stores in every State of the Union Its members have 
total of approximately 100,000 food stores. Affiliated with the national asso- 
tion are over 400 State and local grocer trade associations In June of next 
ear the national association will hold its 57th annual convention, though it 
originally founded in 18938 
independent retail grocers generally refers to operators with 10 or less mult 
its. Those having 11 or more stores are usually called chains. On the basis 
this definition, independent retail grocers had sales of $21,636 million in 1954 
hich amounted to slightly less than 65 percent of t 
n the United States. 


f 


otal grocery store sales 
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rhe members of the association are composed of independents with small-, 


medium-, and large-size stores. Most of its members have an annual sales volume 


Cl 


i 
( 





approximately $250,000, but some 7,000 of its members have sales volume 
der $100,000 a year, while approximately 15,000 members are in the super- 


et classification The operating methods range from service stores to com 
Té elT-SeT ce rores 
(hese hearings were called to hear testimony dealing with the Robinson-Pat 
Act \t the outset I should like to describe briefly why the Robinson 
an Act is of such great importance to independent retail food merchants. 


lhe beginning of this story goes back to the oppressive discrimination that 
ead throughout the economy on an unprecedented scale during the depres 
years of the early 1930's. Great concern was expressed in Congress and 
Vhere over the survival of independent merchants and manufacturers 
result, Congress ordered two investigations The first was conducted 
deral Trade Commission which made its report in 1934. Another was 
lucted by the Patman committee which made its report in 1936. 
e Federal Trade Commission reported as follows: 
\s shown elsewhere, the ability of the chainstore to obtain its goods at lower 
than independents and of large chains to obtain goods at lower cost than 


hains an outstanding feature of the growth and development of chain- 
re erchandising. These lower costs have frequently found expression in 
of special discounts, concessions, or collateral privileges which were not 
smaller purchasers ’ 
Chere el terviews with 129 manufacturers in the grocery group, 76 
Which admitted that preferential treatment in some form was given. Thirty 
hree of the inufacturers interviewed stated positively that threats and co- 


cion had been used by chainstore companies to obtain preferential treatment.” 
The Patman committee report produced additional evidence of endless price 
scriminations in favor of very large retailers over their smaller competitors, 
disclosed that over $6 million was paid by manufacturers to 1 chain in 1 year. 


rhese payments were made under the guise of advertising allowances. 


Phe dene overwhelming that price discriminations were so rampant 

iriually to destroy equality of opportunity to compete in many lines of busi- 
ess It was agreed by virtually every fair-minded person that such condi : 
on was causing irreparable harm and injury to the political, social, and eco- | 


‘mie interests of the people. 


On June 19, 1936, the Robinson-Patman Act became law. This date marks a | 
1ew era when for the first time a really serious effort was made to protect the 
ight of independent business to compete on a basis of fairness and equity with j 

| competitors regardless of size. This represented a long step forward for 

gave full recognition to the fact that in order to preserve free competition, 

ir competitive practices must be required as a national policy. j 

For the past several years there has been a concerted drive to obtain legis- 

ion Which would give large business interests the right to strangle their inde- 
endent competitors by getting unfair price discriminations, regardless of the 
ompetitive effect. And now we find the Attorney General’s Committee not only 


iving support to these legislative efforts to weaken the Robinson-Patman Act, 
it suggesting additional ways and means for diluting its provisions by means 

changing the interpretation and application the Federal Trade Commission 
ives to them 

Those who are supporting this drive want to make it lawful for a manufacturer 
» sell the same goods in the same quantity to a large favored distributor at a 
w price while selling to small distributors at a higher price. 

Plainly this hurts the independent retailer, for no matter how efficient he may 
»in selling his merchandise, it will not make up for the penalty forced upon him 
n higher prices he must pay to his supplier. 

The retail food industry is characterized by many thousands of enterprises 
if all sizes. This industry has within it some of the largest distributive enter- 
rises in the country. One in particular has annual sales amounting to over $4 
jillion in 1 year. There is therefore a wide disparity in resources between the 
ompetitive units operating within this industry, 

In such a situation one of the necessary functions of the antitrust laws is to 
reserve true competition between units of all sizes so that efficiency and not 
nere size or financial power will determine success or failure in the market. 

Independent business believes strongly in the necessity for keeping competition 
trong and vigorous. There is no other way for it to succeed and grow except 

competition. However, the competition independent business believes in is 
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Act | I pendit et . mimitte i bill S. 11 introduced tf 
ins closing 1 loophole ¢ ted in the act the decision of the S 
1on | ( nthe standard © I ndiani Se The Cour D il as ti 
rer 2 (a he act In our view this interpretation bstantia weakened 
ita t because it allows abusive price discriminations without re rd to the 
petition « sed by the he purpose of the Robinson-Patman A¢ 
nay e other antitrust laws is to iintain and promote competition ly eC] 
him h tl purpose, Congress in enacting this law intended to leave to the le 
le Commission the matter of determining whether the competition 
ises uch as to justify the discrimination that was give his is shoy 
ter f Wing statement by the Chairman of the House Managers of the Cont 
> nee Report on the Robinson-Patman bill dealing with the good faith defense 
the It is to be noted, however, that this does not set up the me hg 
petition as an absolute ba It merely permits it to be shown in evids 
S to s provision is entirely procedural. It does not determine substantive rights 
not leaves it a question of fact to be determined in each 
cast ion to be met was such as t tify the discriminat 
tion given 


This procedural provision cannot be construed as a carte blanche exemption 
nis iolate the bill so long as a competitor can be shown to have violated it first, n 
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long as that competition cannot be met without the use of oppressive dis- 
n violation of the obvious intent of the bill. 

If this proviso were construed to permit the showing of a competing offer 
as an absolute’ bar to liability for discrimination, then it would nullify the act 
entirely at the very inception of its enforcement, for in nearly every case mass 
buyers receive similar discriminations from competing sellers of the same 
product.” 

Our basic objection to the interpretation placed on section 2 (b) by the Supreme 
Court is that its effect is to allow a large buyer who has received a low price on 
i commodity from one supplier to extract legalized discriminatory prices from 

ther competing suppliers. A chain reaction is thus set up which could result 
na law that honors its breach and condemns its observance. A man’s purpose 
is not a measure of his public duties. Good faith should not be paramount above 
all other considerations. If the effect of a discrimination may be substantially 
to injure competition, then the purpose of the act is being violated and it does 
not make sense to permit the practice. To hold otherwise makes protecting the 
nomy against harmful practices to competition secondary in importance to 
e freedom of individuals to carry on discriminatory practices. For this reason 
Senate bill 11 is necessary to restore the vitality and effectiveness of the 
Robinson-Patman Act 

Turning now to the risa ‘rage clause (sec. 2 (c)), it is a matter of record that 





one of the chief sources of hi rmfu 1 price discriminations prior to the act was 
brokerage payments by cei iers to large buyers. In Senate Report No. 1502, 
74th Congress, 2d session, this committee stated: 

‘Among the prevalent modes of discrimination at which this bill is directed, 
s the practice of certain large buyers to demand the allowance of brokerage 
direct to them upon their purchases, or its payment to an employee, agent, or 


orporate subsidiary whom they set up in the guise of a broker, and through 
whom they demand that sales to them be made.” 

So great was the evil caused by brokerage payments to buyers that Congress 
saw fit to prohibit the practice absolutely without any exception and in plain 
terms without a trace of equivocation. 

The injuries and hardships which preceded writing section 2 (c) into the act 
ives as a vivid memory in the minds of many independent grocers. They regard 
the entire Robinson oe Act, including the brokerage section, as necessary 

rv the protection of their right to compete on a basis of fairness and equity 
vith all classes of compe titors regardless of size. 

True brokerage is first, last, and always a payment for services to the manu- 
facturer or supplier who pays the bill. These services must be rendered to the 
supplier in value’s worth or the payment is not earned and, in fact, becomes a 
fictitious or false brokerage more commonly known as a price discrimination or 

Sue h false brokerage payments to buyers (payment for services to the manu- 

rer whi have not been rendered) was a principal form of price discrimina- 

tion agai inst independent retailers before section 2 (c) became law. The practice 

of giving payments of this type to large mass buyers was precisely the reason why 
brokerage fees made to buyers were prohibited by the act. 

The report of the Atttorney General’s Committee To Study the Antitrust 
Laws, while not very specific, reeommends that Congress amend section 2 (c) 
in such a way as to allow buyers to receive brokerage payments from sellers or 

ppliers. The Committee seems to think that if the words ‘for services rendered” 
are recognized as a limiting factor, no harm will result. But the question re- 
mains—services rendered to whom? Certainly a direct buyer who wishes to 
buy as cheaply as possible holds an interest incompatible to the seller. To permit 
payment of brokerage from seller to buyer on the theory that the buyer is render- 
ing a service to the seller fails to recognize the realities of the relationship 
between both parties. 

It also fails to take account of the situation that will develop in the market, 
for experience teaches that if large mass buyers are permitted to receive broker- 
age preferential treatment will be accorded these buyers. In an industry 
where a discrimination as little as 2 percent can mean the difference between 
profit and loss, allowing mass buyers to extract brokerage fees from suppliers, 
which may run as high as 5 percent, will deprive independent retail food distribu- 
tors of an equal chance to compete. 

The Attorney General's Committee’s report seems to assume that applying the 
phrase “for services rendered” will be sufficient to prevent harmful discrimina- 
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tions. This overlooks the fact that the meaning of this phrase has not bes 
settled and is open to a wide difference of interpretation It also disregards the 
difficulty the Federal Trade Commission would have in supplying the 
needed to establish that the brokerage fee paid to a mass buyer is not justified 
by the services rendered. Attempts by the Commission to prohibit discriminatory 
payments of this nature would certainly require lengthy proceedings delaying 
enforcement. Producing proof of a violation according to a standard allowing 
payments under such a vague standard as “for services rendered” will prove 
formidable if not impossible for the Federal Trade Commission. 

I should now like to consider the often repeated charge that there is a basic 
onflict in philosophy between the Sherman Act and the Robinson-Patman Act. 
This mistaken conclusion underlies much of the criticism of the act 

First, let us understand what is meant by this charge. It seems fairly obvious 
that in substance it means that the intent and object of Congress in enacting the 
Sherman Act was contrary to what it intended when it passed the Robinsor 
Patman Act. In other words, that the object of the Robinson-Patman Act is 
ntagonistiec to the object of the Sherman Act. Both statutes work at cross- 
purposes; they are mutually inconsistent or hostile and therefore antithetical. 

To examine the soundness of this position, we should first look at what Con- 
gress intended the purpose of the Sherman Act to be. 

\ basic consideration was of course the desire to preserve and encourage those 

nditions in the market which gave the public the benefit of competition. Bu 

e primary object of the Sherman Act was not limited to preventing concerted 

ion in restraint of trade or actions that monopolize trade These were its 

bitions in a generic sense, but one of the fundamental purposes of the 
Sherman Act was to secure equality of opportunity for business regardless of 

e. The Sherman Act, it will be remembered, grew out of the economic condi 
on of the times. These conditions were marked by a vast concentration of 
nancial power which came into being as a result of combinations familiarly 

own as trusts. The result was that competition was injured, but it was more 

in that which caused concern. The real injury was to the businessmen driven 

of the market and through them the public at large was injured. It was this 
ppression on thousands of individuals that brought about the publie injury 
hich gave birth to the act. 

Justice McReynolds stated this in 1923 when he said: “The Sherman Act was 
ntended to secure equality of opportunity and to protect the public against evils 

mmonly incident to monopolies and those abnormal contracts and combina- 

ns which tend directly to suppress the conflict for advantage called competi- 

m * * **° U.S. v. American Linseed Oil Co. (262 U. S. 871. 388). The same 
hing was said by the Supreme Court in Ramsay vy. Assoc. Bill Posters of the 
U.S. and Canada, et al. (260 U. 8S. 501, 512), where it held that “The fundamental 

irpose of the Sherman Act was to secure equality of opportunity and to protect 

e public against evils commonly incident to destruction of competition through 

onopolies and combinations in restraint of trade.” 

It is perhaps significant that Congress did not use the word “competition” 

the Sherman Act. This may have been because, as is indicated above, Con- 
ress did not legislate simply in support of an abstract concept, but rather 

tended to protect the rights of the people. Certainly one of its concerns was 
he arbitrary use of economic power to force smaller competitors out of business, 

r to coerce them into selling out or joining with the combination. The right 

freedom to trade on the part of individuals was manifestly intended to be 

otected by the Sherman Act. 

So we may observe that those who see a conflict between the Sherman Act 
nd the Robinson-Patman Act look at the purpose of the Sherman Act simply 

terms of an abstract principle, namely competition. They do not see that 

mpetition was not the complete end but a means to an end which was to be 
erved by the act. 

But let us meet the critics of the Robinson-Patman Act on their own ground 
by assuming that the Sherman Act was devoted to nothing more than requiring 

state of competition. Can it then be said there is a fata! conflict between 
hoth laws? The answer is “No,” unless you assume that the public is only 
njured when there is a monopolization of trade. This presumes that unre- 
trained competition is not detrimental and herein lies the fallacy that destroys 
he argument used by those opposed to the Robinson-Patman Act. 

Obviously, where there is a wide variance between the size and financial 
power of competitors, the larger concerns can use predatory competitive methods 
to injure the ability of their smaller competitors to stay in business and compete. 
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In other words, a method of competition fair among equals may be very unfa 
1 app ed where tl t S inequality ot resources Mr. Justice Brandeis ¢ Xpress 
this thought and ade it in more convincing terms when he said: 





restricted competition, with its abuses and excesses, leads to monopo 


Der ese abuses and excesses prevent competition from functioning proper] 
i regulator of business. Competition proper is beneficent, because it ar 
hn incentive to the securing of better quality or lower cost It operates als 
repressive of greed, keeping within bounds the natural inclination to exact 
he largest profit obt napble Unfair and oppressi ( colpetit on defeats thos 
( It prevents the natural development which should attend rivalry 
d which gives 1ceces to those who contribute most to the community by 
eve ment of their own business and the exercise of moderation in the 
‘ ‘ Dp it substitutes devious and corrupt methods for hones 
LV = ha eKS TO Wih, not DA superior methods, but by force, Its purpose 
li Oo ¢ ‘ but to eSTrOS (The Words of Justice Brandeis, pp Dodoo 
Certainly econon history has established the fact that unfair competitiv: 
rorsne have hie selves brought about a destructive suppressi m of « ompetit 
detrimenta the general public [I have mentioned the Federal Trade Co 
m inve n prior to the Robinson-Patman Act But other searchi 
investigations, s those conducted by the Temporary National Econom 
(o ttee, alse ipport this conclusion And in the food distribution industry) 
me need only read Judge Lindley’s opinion in the A. & P. case (67 F. Supp. 626) 
to see ] inrestrained Competition can be used as a weapon to destroy con 
‘ se 
] those who tind a conflict between the Sherman Act and the Robinsot 
Pati Act tl n terms of absolutes. For hundreds of years mankind ha 
fought absolute political power because it leads to despotism. This same kind 
f power exercised individually and under the name of competition is now being 
advocated in the econ ic sense by those who e¢claim the Robinson-Patman A 
I trains competi n and there should not be any limitation imposed even wh 
the proc becomes oppressive and unfair. For some reason these detractor 
of the Robinson-Patman Act do not see that absolute power leads to monopoly 
n the economy, just as it leads to despotism in political society. The seel 
nible to if . d that unrestrained ol petition is self-defeating There 
fore, we find that as a matter of fact the Sherman Act and the Robinson-Patmat 
\ ement each other for they deal with two phases of the same problen 
But there is another basic misunderstanding by those who contend there is 
flict between the Sherman Act and the Robinson-Patman Act Very oftei 
wil ivy the Sherman Act tells business to complete and the Robinson-Pat 
Act tells the they cannot compete 
irefully examined these laws with objectivity know 
Lh) | than spend a great deal of time going into detail 
out the erroneous conclusion which seems to be at the cor 
Robinson-Patman Act forbids businessmen from com 
Stated simply, those who adhere to this thinking assume that there is no dis 
‘ ‘ imination and price cuts. One of the clearest and 
most reware nifestations of competition at work is price cuts, and ce) 
l Patman Act prevented competition from asserting itse 
ee ( ns to the consumer, it would be anticompetitive in effe 
But national policy can be against price discrimination without being anti 
npetitive \nd 1 ‘ ho find so much fault with the Robinson-Patman Act 
have yet to present a factual case history where the prevention of harmf 
"ie scriminatious has prohibited price cuts from being passed on to cor 
It is no wonder that convincing factual proof of this nature has not been 
oduced for the evidence to the contrary is overwhelming 


Che food distribution industry is an excellent example demonstrating that the 
Robinson-Patman Act encourages price competition. And this industry is a 
particularly good place to test the effect of the act, because close to a half a 


illion enterprise f all sizes from the largest to the smallest are engaged in 
it In fact, the act itself was written to a large extent with food distribution in 
mind. 


What do we find after 20 years of the Robinson-Patman Act? Let me quote 
from a report of the A. C. Nielson Co., a leading marketing research organization 
“It goes almost without saying that the majority of the owners, operators 
and managers of today’s food markets are among the keenest, liveliest, most 
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| and bes nformed people in any line of activ Phe ire pe 
nSeLy l one anothe thd wLSO h othe etal fi i t 
=i | he 1 ies prize in ihe d the annual indi lua Core ie | 
| S ] l Ol These re food met ints must be on the 
( Press tha has been ¢ ale Sines end of the st Am 
Cl idently expected that they will remain ell in the foret 
\ ye the ost aggressive and ope nded leaders of the 1 ‘ 
[ntenst competitive cond ns etail food distri ( l 
Xi t his field has been open for s ill firms » ente | e! 
This is another way of saying that equality opp ' 
| mers have benefited f substantial progress I 
b ' ques and other 1iVahce ents tha hiaave ( \ ! 
| des under the Robinson-Pa in AK Any e whe ‘ ! 
[ oda ( Wi \ tLe e | tose ‘ he ‘ | ‘ ‘ 
M goes on day by day for t] : L cl ll see far ( 
yt i he effect of the Robinson-Patman Act has et ¢ oO ie ‘ 
I te colupetition 
I s who contend the a I is th t ¢ . 
( j e thelr case theoret basis Unfe nate hie I ¢ es I 
due of the YUE! ‘ ining 1 R ! I 
has id an important role in shaping per If Sa d as 
is, it should not be too difficult to ove this 20) or ¢ ‘ 
| ‘ the la 
i if the opponents of the : ire not willing ft pre 
| entirely on theory to support their position, we ould SK t et 
Sol 1e basis of their supposition that price discriminat s | e cuts 
s of the same thing 
1 Actually they are quite different. Price cuts, if they ar » have max 
Pi efits in a market, must be available to all competing buyers in tl 
\ | e discriminations, by their very nature, are not given ‘ } 
| market. They are given to a favored buyer who, because of fina 
| s, is able to abuse its buying power to gain an unnatural and overpowe gy 
ntage over its nonfavored competitors. It is frequently 
‘ | pients of price discriminations are the efficient, while tl 
ere ims of this practice are the inefficient This is patently absu ir ¢ 
: erior resources and a willingness to abuse them is not a measure of effi y 
| t nevertheless the assumption that the inefficient are protected by the a S the 
erlying foundation for the unjustifiable attacks being 1 l¢ this 
fte it « sumers do not benefit from price discriminations is a matte f 
? e Automatic Canteen case (346 U. S. 61), the Federal T ( ) 
oduced evidence that Automatic Canteen received, and in some ins es 
ed, prices as much as 33 percent lower than prices quoted other competing 
dy purchasers. Yet after the receipt of such large price advantages Auto! 
j teen did not correspondingly reduce the price it charged nsumers. It 
i offer consumers the price cuts which it could have given by reason of the 
discriminations it received. Here we see from actual experience one basic dif- 
| ference between price discriminations and price cuts. 
dd Gentlemen, my closing remarks are directed to th gent need for passage 
y | f S. 11, which is now pending before this committee. Since the decision « ! 
< Supreme Court in the Standard Oil case (340 U. S. 231), we have observes 
é dual deterioration in the effectiveness of the Robinson-Patman <A: rhe 
it efense of meeting competition was held by the Court in this case to be ce 
Vet plete, regardless of the ompetitive injury eaused by the dist minath 
nf When a discrimination is of such seriousness that may injure competit 
ero bstantially or tend to create a monopoly, good faith should not be contro 
nd paramount to the larger interests of the public. The controlling conside 
erg on should be the impact of the practice on competition. 
We thought Congress intended this result when it enacted the Robinson-Pat 
the \ct, but the Supreme Court has held otherwise. This turn of events no find 
is s with an act to prevent harmful price discriminations actually justifying 
if ; them. The weakness of the present law is such as to give cause for conce! 
1 in hat the act will become so unmeaningful and impotent as to be a dead letter, 
nit ne is of the essence, and on behalf of the members of the National Asse ’ 
on of Retail Grocers, we urge the committee to report S. 11 favor y 
ote ipproval by the Senate. 
ion Congressional approval of this bill will have resounding effect in helping to 
ors restore national antidiscrimination to its former potency and strength 


Thank you. 
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Mr. Bison. If I may, I would like to take a few moments to just 
briefly summarize my statement, to cover some ot the highlights, if 
that is acreeable. 

The Cuarrmman. All right. 

ge Bison. Let me, first of all, state the organization I represent. 

ture, its composition. The National Association of Retail 
Bice ers represents independent retail grocers only, not wholesalers o1 
























































brokers—just independent retail grocers. It doesn’t mean they repre- 
sent only small grocers; it means that they represent independent 
erocers. That is defined by those operating 10 or less stores. It 


11 


’ 
one had 1t or more stores, he is usually conceived to be a ch: ain. 
We represent the small stores, the self-service store, the servic 
store, the supermarket and superette, and all types of independents 
The Cuamman. You do not represent, however, what we call the 
coal company store i! West Viren hia. In some places they eall it 
the con nmissary store, 
Mr. Bis ee we don't represent that type of store. We do 






















































































represent, as I stated, independent grocers of all sizes and kinds and 
types. We } really a on 

George Ki aa organization in West Virginia is affiliated with the 
national association. A me shen r joins the national association by join- 
ing eit! 1 his local association or his State association, and he becomes 





ame mbet of the national association b y that fact. 

The Cuarmman. In other words, you operate like the American 
Federation of Labor. You have your State federations and you have 
your local unions and your local councils ? 


Mr. Bison. That is right. 
We have some 400 local and State associations throughout the 
United States. We have some 33 State associations, and we have many 
1] 


local as ociati« ns as wel 







































































I think that describes the people that I am representing here. 

Pro ‘eeding through my statement, I] think it is obvious on the 
basis of the record that the Robinson-Patman Act is of great impor- 
tance to independent retail grocers of all sizes and kinds. I will not 
go into detail as to that, but my statement does present that. 


[ will also say that, as you know, there has been a drive to obtain 




































































legislation that would give large business interests the right to strangle 
independent competitors by getting unfair price discrimination, re- 
cardle , of competitive effect 








I think, Mr. ee the essence of this cas e is pretty much on 
those four words, “‘r¢ eg irdless of —— effect.’ 

[I want to touch on that later « 

The retail food industry, Mr. Fiabeaans is characterized by many 
thousands of enterprises, some 350,000 retail orocers in the United 
States, and they are of all sizes, from the smallest to the largest. 

One of the largest national distribution chains we have in the 


world is in the food industry. This particular one does $4 billion of 
sales in 1 year. 

































































The CuarrmMan. Isn't that the item of our economy that most repre- 
sents necessities and is most used ? 

Mr. Bison. That is right. But it is a fact that we have to face in 
considering these questions. It is an industry that is not dominated 
[t is not dominated by any single organization. But 




















by any group. 
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a certainly in that type of an economy you need antitrust laws, so t 

he very large cannot Wipe out the small by predatory practices. 
Let me say also that independent erocers believe strongly nh com 

petition because there is ho other way for an independent Yrocel 

orow than by competit on, al d every one of the independent CTO 

today wants to grow and become larger and larger. So we have 

, | rose, and we do not think that big ess, per se, 


mee 


fear of bigness, pr 
re v curse that follows with it. 

But let me point out one thing that I think is rather interest 
For a great many years we have heard many people saying that this 


i — 
1 of the curse of bien s is a bad idea. that tnere 1s not nece 
=i] ly any curse to bigness. that you have to look at the facts nd { 


tne record. 
I think a great many of us would agree with that. but todav we 


na at least, I find a tendency to £0 to the other extreme. to sa\ 


t there is a “blessedness about bigness,” that bigness, per se, 
do j ot cl. That is an absolute doctrine. just as the doctrine that | or} 
re s bad is an absolute doctrine. 
The CHamman. Will you agree with the witness who testified 
the week or so avo when he said bioness, whether or not 1t was good 
In or bad, depended upon the intent of attaining bigness 4 
es Mr. Bison. I think that comes pretty close to it, Mr. C rman. 
I don’t think we need or should adopt any absolute criteria o1 
“an bsolute view. Yet I detect in the literature, in the statements that 
ive we read today, a tendency toward that. You know, sometimes 
al affairs we swing from one side to the other and it is somet 
» extreme of one side, and then the extreme of the other side 
he We believe that the Robinson-Patman Act and the other antitrust 
n s have helped to prevent undue concentration in the retail food 
usiness. Certainly that is true. We do not have any real undue e 
tration in the retail food business today. As a result, you hay 
he nAoc is called pl e competition. | emphasize the word “price.” 
yr You have other torms of competition, but you have price competitl 
Lot and it is one of the most vigorous types of competit m. Anyone 
ill examine the record will see that. 
un As a result, consumers also have benefited from the maintenan 
rle \ \ we eall true competition. How has that be nh made POssIDi : 


has been made possible primarily because the market 


opened for new distributors and producers to enter and to 


on ind grow larger and ec mpete W th those people who have been in 
for a good many years. 


Once vou destroy a market so that only those who are in it sury 


ny then you have created one of the patterns that bring about monopoly 

ed ‘There has been an attempt made by many people, I think, to st on 
tize the Robinson-Patman Act as preventing competition. I might 

he say that of all the antitrust laws that we have—and we have a great 


many—there is none, in my estimation, that is misrepresented mor 
than the Robinson-Patman Act. 


‘e- J might refer to an editorial that I found in the Wall Street Journal! 
of September 1, 1955, where it is entitled “Damned Either Way,” 

in which the editors talk about the fact, or rather the claim, that the 

ed Robinson-Patman Act says you shouldn’t compete and the Sherman 

ut Act says you must compete. I know that is a very prevalent attack 
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iInade on the act, and many people have adopted it. This ecli- 
torial ha adopted it. 

One of the mistaken conclusions that people draw in taking that 
rm of an attack against the act is in this editorial, and I would lke 
to take a minute to read you the one sentence that I think demonstrates 
it, and I quote: 


I e cutting as well as price fixing can get you into trouble with the law. 





Phe plain intent or inference from that is that the Robinson-Pat- 
Act prohibits price cutting. Mr. Chairman, the Robinson-Pat- 
an Act does nol proh ibit price cutting. It just cloes not. It pro- 


bits price discrimination, ie the people who are stigmatizing the 
t, or attempting to stigmatize it, are drawing that analogy between 
e cutting and price discrimination, and it just isn’t so. 

Let me expla n what we think is the difference between price cut- 

¢ and price discrimination. The act just says this: If you cut the 
price for a buyer, you must also cut it for the buyers who compete with 
that buyer. If you don’t, you are discriminating. 

Phat is not a prohibition against price cutting. That is a pro- 

bition against a price diserimini ition. 

Why is price discrimination injurious to consumers, whereas price 

ittine hel 


ss them’ Simply because if I am a buyer and you, as a 
ucturer, give me a cut in price and you don’t give it to my com- 
etitors, I don’t have to reflect that in my shelf price. I don’t have 
io reduce my price to the consumers because all my competitors do 
ot ive that advantage. So I ean take it and put it in the bank or 
buy new stores with it or integrate or buy one of my competitors 


might create more monopoly as a result. 
ou reduce the price to me and my competitors, it is almost sure 
it one of the fellows will cut his price, and when he does it I will 
ive to cut mine. 
That is why there is a distinet difference between price cutting and 
‘e diserimination. What really is at stake in this debate over the 











Ro son-Patman Act is not freedom to compete at all, it is the ele- 
ental justice and equality ot opportunity for business, regardless 





I just want to mention very briefly this problem of the proviso of 
the good faith meeting of competition. Our feeling is that the law is 
veak today because in the Standard Oil of Indiana case the Supreme 
(‘ourt interpreted the act so the cood faith meeting ot competition is 


comp lete defense. regvardless of competitive effect. Our position 

| The law was enacted to enhance and promote competition. 

When an activ itv 1 is taki ng r place which injures that purpose, then the 
; 


law should prohibit it. I think it is true that a man’s purpose is not 
1 measure of his public duty, and that good faith should not be 
paramount above all] other considerations. 

On the brokerage clause, Mr. Chairman, we have heard Colonel 
Rowe here this morning, and he has dealt with that question at great 
eth, and therefore I will just simply say that we feel also that 
ion 2 (ce) of the Robinson-Patman Act does prohibit price 
discriminations. 

The CHatrman. However, there is one point in there that I think 
from both the producers and consumers level has worried me some- 


ot 
SPC T 

















\ hat i trv to find | solution. 


if 


ibout the fact of selling to a 


their own warehousing and 


ontoconsumers. 


HE ANTITRUST LAWS | 4° 


Some of the v nes 
1 
me organizatiol where 1 
ect sal vr i they \ | 


| rah into, last year in Indiana, aman whorana bis fa 


a hobby. and he also had 


He told me he had 


{ 
i } 


type of tomato, but it had no 


a DI 


Yr cannery where e Canned a prel 


1 7 
brand name. IJlis canner 


acres OT tomatoes on his Ta 


ii pers aded his ne olbors to plant a adaitiol 


em, and vet hiscannery wass 


} 


ut Gown. 


Lasked h In why that was and he said, “The warehouse is f 

I asked what the ditheulty was and he said that up to t 
ney came 1n and COOK hls pack and he LOOK tii overtflo | 
» and accumulated it in his warehouse. 

| ud. **Who took youl pack ?” 

He sa d. “Some ot the cha nstore warehouses wi ld 


up My pack as fast as it 


Llowever, he went on to 


f e seems to be able to warehouse my product. My Warehouse ~ TI 


ive ho pl ice to store. 


I it shows that the warehous hg problem iS al expensive item 


se producers. The Cons 
rocducer to the consumer 


protecting, shall we Say, the dependent merchant. It is also pro 


cooled. ready for Shnipmel t.?? 
Say , I 
vi Ile said further, *T cannot vet a contract with them. Nob 


11 


ervbody\ who wanted tomatoes to come out and pick them 


ad, al d I had to lay off all my employees.” 


rre 
on Af 


an ads in the paper al d 


1 } ’ 
that they were not buying fro 


Ss has to lOoOK at everyth Lrol 


formulating legislation It isn’t 


ting tne consumer, the manufacturer, and the d stributor. 


Mr. Brson. [think our feel, 


ng onthat, Mr. Chairman 


Phe CHatrrmMan. My idea is to carry out the purpose of the Sher 
Act, which is for freedom of competition. 

Mir. Brsox. Our feeling o 
We do not think that any law 


111 } 
iil bu ness does not ne 


rotect Is competit 


n that is just as you state, Mr. Chairm 


ed 


lOn, 


should protect small business as su 


m at all. \W 


spec al protect ( 
so that small business will have 


portunity, will have an equal opportunity, so that the fact that 


f 


I} if 5; The eSsSt Ce, We 


Patn (ct protects small business as such. We think it prote 


th 


} 


t going to impede its ability to succeed. 


] 


and we don't think the Re 


re tion. But we also agree that functional discounts ina 
} 1 . 1 _s ' 
it it WAS Involved 1n vour question. Senator sa matt 
should be allowed, because actually 1f a man performs his ser 


Ss Shak sabereiind 
Che CHarmMan. For inst 


nuch better shape than the ch 


vty 


irehouseman and wholesaler, he certainly ought to be comp 


1 


ance, the one-store grocer 1s Trequel 


a shoestring, a young man, 


md his W fe run the store. The V hire additic 


s, and he has had a phenomenal success with t 


1 1 1 


hough he has competition, 


re 


hen the people are com) 


? 
I 


Oo 


instore. I now one over in Vire 


But he does have a treme) 


In the slack periods he or his wifecan run the store. In the ev 


into do their buying, he hires pe 


l 
ut 25 miles out of Washington, or 30 miles, who started o 
active, together with his wit Wi 
ynal help on rm 
hat grocery O1 
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idditional clerks, pays them by the hour. They work for 


Mr. Bison. I think it is recognized. 

The Cramman. So that a personalized management of the indi- 

ial grocery can effectuate quite a lot of saving for him if he has 
idequate supply at a reasonable price. 

Mr. Bison. What you said, in other words, Senator, is really that 

onsumer will benefit if the competition is such that the man who 
is will succeed by reason of his ability, by reason of his being 
fy the consumer better, and not by reason of the fact 
to be large or by reason of his mere size. So the 
in his store, the personnel, the way they treat thi 
an important fact as to whether he succeeds or not. 
‘ going to create a situation—I am sure you won’t—where 
dent merchant is hemmed in and penalized in his buying 
in a oon petitive position where he can’t win, even before 
merchandise into his store, then it makes no difference 
ee the finest store, the most up-to-date modern and 
ind the most personable people, he couldn’t succeed in 
iuse of the handicap he has by reason of the fact that he 
or medium-sized operator. 
nk the real issue here is that we have to preserve a system where 
counts. 
CHamrMan. The interesting thing is that this man got his 
1: one of our big ; he worked up from clerk to manager 

a chain. 

Mr. Bison. A great many independent operators and owners were 

erks in chainstores. Those men are now entering the market. They 

er the market daily, and that creates a competitive situation that 
s the most wonder ful thing to consumers of food and food products 

this country. We have to keep that door open so that a chainstore 
manager who has saved up some money and wants to be in business 
for himself can go into the business for himself, and if he has the 
ability he w 7 sect, That is all we ask for. 

We ask for laws that will permit that right. 

I will not comment further on the report of the Attorney General’s 
ommittee to study the antitrust laws. It is briefly mentioned in 
iy statement. 

[ will comment very briefly on this fiction, as I call it, that there 

a conflict in philosophy between the Sherman Act and the Robinson- 
Patman Act. 

Mr. Chairman and gentlemen of the committee, that is a prevalent 

‘Ine today, and you see it over and over again. Every time I see 

. It Causes me some concern. 

Our position is simply that that is not so. There is no conflict 
hetween the Sherman Act and the Robinson-Patman Act because 
both laws, both the Sherman Act and the Robinson-Patman Act. are 
aimed at stopping oppression on individual competitors, preventing 
njuries to ¢ ‘ompetition, stimulating competition, and preventing any 
activities or prac tices which are promotive of monopoly. 

[ go into that in rather detail in my statement, Mr. Chairman, and 
I won't take the time to go into it here. But one point I want to 
bring out. Many people who criticize the act very severely say it 
keeps prices up for consumers. 
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The CirAIRMAN. One witness before this committee said t] 

id. that it was a major item. 

Mr. Brson. I wasn’t here when that witness testified. I think I 
ow the man to whom you refer. I wasn't here when he made that 

tatement, but his statement was quoted by the press as saying that 

keeps all prices high. J 
Mr. Chairman, I submit that is just absurd on the face of it, to 
ke a statement like that. Here is the other point I want to make 
out most witnesses—I am not prepared to say all—but certainly 
ost witnesses have presented their arguments from a theoretical 

There has been no real market study, factual study, by people 
have no ax to erind in th latter. Nevertheless, they argue 
heory. 
; | people this question. The Robinson-Patmat 
tremendous in port ince in the retail food distribution in- 
is one of the most important laws we have. Kveryone 
it. That law has been on the books for almost 20 years 
situation, if the act injures competition, that ought to be 
proven in the retail food industry. You ought to be able 
prove it by al simple econ omic study of what has gone on in the las { 
and it ought to be very easy to do that. 
as we know, competition in the retail food industry has in 
sed in the last 15 years and certainly in the last 5. I think those 
ts, the fact of what goes-on in this inalustry itself, completely 
ites this idea that is so prevalent that the Robinson-Patman Act 
eps prices high, [t doesn't keep prices high. It never has, and as 
gy as it is enforced vigorously in its present form, with a closing 
the loophole, which S. 11 proposes, I don’t think it ever would 
tui: uly weer prices high. 

Mr. Chairman that completes the summary of my statement. I cer- 
ly want to expre ss to you and to the me mbers of your staff and 
members of your committee our appreciation for the opportunity 
i have olven us to come here and State in _ ae our fee lings. 

he ¢ HAIRMAN. If you remember, at the time of the original passage 
e Robinson-P: atman Act, the prince alt target was the chainstore, 

ich at that time had become allegedly a dangerous factor in our 

onomy, but pri incipally at the grocery and drugstore levels. Don’t 

l think one thing that has occ asioned some trouble is the fact that 

Shan tiea types of business probably need shghtly clitferent interpret es 
ms and a study of electronics might show that in that industry they 

ive a different problem than what the groceryman has, a different 

tribution problem, as well as different manufacturing problems ? 

[ just use electronics for one example. But there are many where 
roblems are somewhat ditferent, and it has been apphed to the 
avy durable goods industry in the same way that we would apply 
possibly—I am not saying it has been, but possibly it has been 
e would apply it to the grocery business and cert: uinly there are 


l 


ght differences in all those business problems, and the act must be 
ipphed 1 in accordance with the problems of the particular bus:ness to 
hich it is being applied. 

Mr. Bison. I think that is right, Mr. Chairman. I think that is 
e of the reasons why the Congress gave to the Federal Trade Com- 

ssion the authority and the power to interpret and enforce the 
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certainly rely on the expert se of the Con 
nen there is a competitive myurv and wie 
ommission takes the view—and I don’t sa 
liilerence bet ween industries’ econon 
er there is competition or not compet 
stake, I think yout port is well take 
anee, certain industries require specia 
customers. That has a different distributio 
ndustry where all you need is to have a 


] 


iuct to the customer. 


| Chil k that IS up to the ( oO} 


must make those Interpretatiol a 
nust make those n terpretations. 
oht. Thank you. 
just want to say, thank you, Mr. Chairm: 
t having a publie hearing such as you are con 
has you have spent so much time doing has 
to the public, and one of the reasons we have 
and IJ mioht conclude my statement by this 
\ttorney General's Committee in studying thi 
nducted public hearmaes such as Vou have CON 


have thi ni more accurate report. | do) t 


t around the table and decide what is food 
le? fial COUNTLY themselves, 
negratulate you, the stat? and the committee, for 
conducting. 
roblems under the Robinson-Patman Act 


@e two 


ve most pertinent to retail and wholesale grocers are 
brokerage provision, and the granting of discount 
‘unetion that is employed. If a direct buyer dis 


vice, al d thus saves the n anufacturer some 


iver not get the benefit of the cost sav nye 
you asked that, Mr. Burns, because that is 
. Let’s analyze that question. When a direct 
anufacturer and buys directly, what costs does hi 
"¢ Let's analy ze what a broker does. A broke 
\ broker does more than that, a oreat clea 
takine an order. The function of a brokei 
for a product and to stimulate demand 1 
wid by wholesalers and by retailers and by everyol 
ery eood place for a very small Wal) 
‘comes out on the market with a new product. 
beans that nobody has heard of. Ile goes to 
to create a market. He creates the market and 
\] me comes the big buyer and he comes to thi 
says, “I am coming to you direct, and I want 
pply of you! product direct. and I want you to give me the 
varily pay to the broker.” What is wrong 


upplier, he is not saving the manufacturer 5 percent or what 


ing wrong with that is that when the buyer comes direct 





1 I 
Pree 


> 1 
Robinson 


LHL ODDLE' 


| > 


wal 


eld of 


representatiol 


\ i bhiowed 
Mr. Burns. Why wouldn't 


roviso for services rendered, 


I 


uuld determine whether the particulaa type o 
ise unaer col siderat Ol , ndered ditlerent se 


iver, SO that there wouldn’t have been the 
Vir. Bis N. There il L\ vel to 


ent nterpretatiol 


naed it, 1t made 


solute y. 

We think that 
epresent manutact 
umful to the econo! 1) 

e prohibited absolutely. 

The second answer te your question is 
llow payments to buyers for services rendered, t] 
reaute a tremendous | oblem fo. the ( OM MISS ) 

nission going to measure vhether a pay) 
reasonable pavment for the services rendere 

Imagine the delay in the prosecution of tl 


f that reecomme aut vere made. 
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Mr. Burns. Would that be any more difficult than the cost justi- 
fication oe 

Mr. Bison. [ think it would, Mr. Burns. I might say that on cost 
justification there has been much progress, I think, in the interpret: i- 
tion of that section lately, and certainly, as you know, a committee is 
now studying that matter, you will see great progress in the interpre- 
tation of that section. Furthermore, costs are a matter of record. 

{ understand you have the problem of overhead costs, but it is a 
matter of record. What is a reasonable compensation for a service? 
I would hate to be the hearing examiner who hears these cases. 

‘The cases may go on for 5 or 6 years. You will delay the enforce- 
ment of that section treme ndously if you do adopt that action. 

Mr. Burns. Is it 













































































necessary to mi ake a choice between protecting the 

















particular business from situations where the brokerage may be mis- 
used, and the situation where the buyer may, in fact, perform all the 
functions which are performed by a broker? Doesn't that really 




















reate a special protection for the class of brokers and ignore any 
recognition at all of the situations where buyers may perform iden- 

eal services ? 

Mr. Brson. The premise of that is that buyers may perform iden- 
tical services. That reallv is the premise of the question. That is 
where we disagree. We don’t think buyers can perform the same 
services that an independent broker does. 

First of all, a buyer is certainly desirous of buying the product at 

lowest price. That is obvious. The seller is desirous of selling 
it at the highest price. How can one person represent both parties / 

We frown on one attorney representing both sides in the leg i. field. 
It is a thoroughly a practice. If you will allow buyers 
to receive brok erage for services that are supposed to be rendered to 
a manufacturer, it fae creates, in my mind, a situation that is com- 
parable to an attorney representing two sides at one time in a lawsuit, 
which is ridiculous. 

The CuatrmMan. We had a situation of that kind in West Virginia 
with reference to what is known as ss script, due to delayed 
payrolls—they were always 15 days behind with their pay. They 
would cut se ript against what their credits were. FE — can only 
= nd it in company installations. If they wanted to get a prescrip- 

ion filled, they would go down and discount their script, which could 
used in purchasing coal and things of that kind. 
The thing spread from that, which wasn’t so bad, until people just 
vot to trading in script. It got down so low it was selling for 30 
cents on the dollar, so that a merchant downtown could amass a bunch 
of script at that price and go out and buy cigarettes at retail and 
— at retail in the « ompany stores and made a handsome profit on it, 
and the State finally had to license script brokers, and anybody who 
accepted company script at less than its face value had to have a 
— r’s license; and strange to say, we stabilized the whole situation 
by licensing anybody who would do that. 

Mr. Bison. Senator, that really is what the law has done here. 
Actually the ry have licensed brokers in a w ay, because they said the 
buvers can’t be brokers. If you are going to be a buyer, you can’t be 
» broker. If you are going to be a broker, you can’t be a buver. 
You have to be one or the other. That, in effect, does what they have 
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West Virginia. They license people, 

it that is the effect. 

They have said if you are a buyer you cannot be a broker 
that is fundamental. I don’t see how a buyer can perform 

i ee of the type that independent brokers 

I don’t see how they can do it. 

The C HAIRMAN,. Howeve re the case I] described did one other th 

brought the prices in company stores — to a competitive 

th their competitors. What was oo a ing was that 
orkers were paying that differential ou of their wage. practica 

ing them on a very low wage scale, cnet the fact that it looked 
ther high. But when they ot that brokerage factor stabilized, the ! 

e company stores came down in competition with the other stores 

Mr. Brson. That is what that does, that provision in the act do 

it in cases of the food industry today. It prohibits this fraud a 
ppression I am talking about, and allows the independent grocers 
vd iv to have an equal ee to compete with their large competitor 
(hat is why we have so much price competition in that industry today. 
)ou know we have industries today that do not ais as much price 

petition as we have in the food industry. We have other ty] 
ompetition, but we do not always 1 have pri } e competition. ( ne 
f the reasons we have it in retail food distr heii as L say, is because 
) has closed the tae to this type of fraud. If you opel 
ion 2 (ec), some buye rs can collect brokerage, and you ¥ ill allow 
kinds of predatory practices. You can’t control that. It is just 
though you would recommend that fixing prices shoul | be allowed 
certain cases. You would have long extensive hearings which 

ld determine whether fixing prices is bad or good. Most of 
v fixing prices is bad. If it 1s a situation of fixing prices, that 

there is to if 
That is the way we feel in the case of buyers receiving brokerage 
Mr. Burns. In the case of functional discounts, sup sie a manu- 
icturer sells normally only to wholesalers in certain definite quan 
ci ‘s, such ascarlots? Ifa large retailer buys directly from the manu 
facturer in the same quantities, should he pay the same price as the 
vholesaler ? 

Mr. Bison. That brings up the question of functional discounts. I] 
lon’t think our position is that a functional discount should be deter 
ined by the method of selling. I don’t think that is our position 
think that one of the reasons 1s because in the legislative history of 
the act itself, that interpretation was rejected. I think we have to 
onsider all factors involved, Mr. Burns. I think we have to consider 
10t only how he sells, whether he sells to a retailer or wholesaler, bu 
how he buys. We have to give a reasonable interpretation to that. 
Che act itself doesn’t mention functional discounts. 

We, as an association, are desirous of seeing functional discounts 
maintained. We would not like to see the act interpreted In a Way 

that would prohibit functional discounts. That may not answer you 
questions specifically, but at least I think I have touched on it. I hope 
I have, anyway. 

Mr. Burns. I don’t think the statement you made answers it, be 

ause the ques ies is: Should the retailer be able to buy at the whol 
sale price in situations where, as far as the manufacturer is concerned, 


~) 


On 2 


1] 
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ume? That is, he is customarily selling to whol 
[fa retailer happens to be big enough to use a carlot 
e be permitted to buy directly from the manufac 

ie same price that the wholesaler does ? 

I think he should. 
here any difference between that and allowing hi 
the manufacturer, instead of through a broke 
There is a great deal of difference. I just hav 
d before. 

ildn’t the same defenses be available in the situa 
ti0n Is whether brokerage has been improperly 


he question whether the wholesale discount is 


Bison. No; they should not, simply for this reason. We know 
‘+, by public record, that the practice of allowing buyers 
kerage has and will certainly create a situation, as I said 

vhich a great deal of fraud and oppression will result. 
HAIRMAN. In other words. to get your theory straight, the 

present the seller ? 

Bison. If the seller pays him 

Che CrarmMan. He must be the servant of the seller in his trans 

yi: Is that correct ? 

M Brson. That is right. He is being paid by the seller. He 

represel t the seller. How, Senator, can he represent the sellei 
buyer? I just ask you as a reasonable man, how ca 


i buyer, buying for himself, how can he represent 


» Same time é 


5 At lust is inconceivable that one man can perform both fune 
I don’t see how he ean do that. 

»CuarrMan. All right. Thank you very much. 

‘next witness is Mr. Robert Freer. 


aderstand you will file your prepared statement and comment 


. Freer. Mr. Chairman, I will be glad to do that. 
e CuairMAN. You may proceed. 


STATEMENT OF ROBERT E. FREER, WASHINGTON, D. C. 


XT 


Ir. Freer. This is my statement. 
lhe prepared statement of Mr. Freer is as follows :) 


in response to the invitatior 


n such important questions 


invitation, I regreat that urgent matters in 
earlier appearance and my preparing a more 
on the subject of your hearings. I hope that 
mulated by my study and experience during my 
»to answer your questions 


| PRACTICES AND COMPETITIVE PRICES 


of trade which are clearly condemned whe 
d be well to outline some of the historical back 
ent’s relation of business and industry 
zland—the period of guilds and of the evolution of 
ustom of the realm implied a contract with speci 


an to perform his services in a careful 








t} 













he 16th and 17th centuries, however, opened vast new territoris 














ce and the 18th century brought reaction against the minute regulation of 
r “merchantilistic” poli The new money economy « dered 
egulator of prices d the life of trade, the individ the key-! 
e Nation’s wealth, and much of the former regulation of prices unnect 
dual « I 1 ind l Ol 1 ope ‘ 
i regime ¢ er lu ee 4 ] 
) i i ericte ‘ 
proauct! I ( bane © dle I I l 
i yl I ‘ he t 0 ( ‘ 
isu f i During old Eng ! 
e Llorm a ( ad I é e-f ‘ 
In 1758, in England ( ‘ S | e Ss Worl 
roitwich for a conspira aise the price o hroug f 
I \ i ch ms eelu et I = od CerTS { ‘ tl 
ha j lty of 2-00 1 st ¢ Lint 
I Mansfield, ruled 
any are cle » fi I 
i t¢ le ig that 
( ad to Hom OF an I I vi | ¢ eve 
. | ( St ‘ ( 1 tl | ‘ ‘ 
jut ( ind « t » De liscountenanced.’ 
I} AN‘ Er ¢ PI ITI 
l {merican ¢ I competition rather than reg Ss re ad uy 
ire he consuni rotection i itters of gq price rhe Fed 
frade Commission d Clayton Acts ere enacted p Oo preve 
employment of such a1 restraints as tend to harder ’ eric 
e and shut oft ) qgimin he flow « ich benef 5 L tree 
h t comp or and consume! 
ne ok Trade Ass ition Activities 1 tl I DB. ' Za 
in tl country 
It cannot be too strong emphasize | the Supre ( irt of the 1 
s dete lined that no subterfuge, n ndire n | be em] 1 t 
e | aws and pub MLL our G erl el ! a ire 
e of equal opportu 1 i inder fa inre icted onipe f 
ad ns 
I irticle appearing in Fortune magazine for Nove er 1935, Dr. H 1 
on, president of the Brookings Institution said: 
If ( hi i Static socle \ can have it by pern ting yx ‘ rf é 
enal t ) check the flo ft rea LncotTiNe o the li ‘ If we 
lic society, We shall have to remove such basic obstruc ns to t de 
) n of fruits of our productive plan 
Che more acute minds within the ranks of business leadership have pe 
d these basic facts of the economic process recognize th | 
ng in conformity with them can they assure the e sueces a 
heir own companies as well as administer to ge | well-being Phe voice 
n isiness leaders are still sounding in the econo: vilderness of le 





place in the larger picture of natior en 
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stem does not function as a competitive economy, ther: 


tion whether it can or should endure. The real friend 


vho insist on preserving its competitive character.’ 


rO THE ROBINSON-PATMAN AC 
ntroduction to the Robinson-Patman Act, I shall 


S442) was introduced June 11, 1935. The House Jud 
1935, heard 5 days of testimony on this bill and tw 
esentative Mapes (H. R. 4995 and H. R. 5062). Twenty 
1 the printed testimony and exhibits comprise 517 
reached, the bills were referred to a subcommittee whose 
idge Utterback) thereafter introduced a bill on thi 
tNG ) The Judiciary Committee on March 31, 1936 

Patman bill, accompanied by an adverse minorit 


ant 


ison bill (S. 3154) introduced on June 26, 1935, w 
Judiciary Committee in amended form on January 
‘ings on the Borah-Van Nuys bill (S. 4171), a penal measu 
i ntroduced March 4, 1936, 27 witnesses testified. TT) 
165 pages. The testimony was directed to the gener: 
» that the practical effect was a discussion of the 
and Patman bills as well. Thereafter the Sena 
passed it with amendments on April 30, and sent 
however, on May 28, passed, with floor amendmen 
ly on June 1, 1936, the Senate passed the House b 
uting the provisions of the Senate bill. 


the 


report was submitted on June 6 and June 8, respe 
House. The House accepted it June 15, the Senat 
signed it June 19, 1936. As enacted it represented 
Nuys bill plus the Patman bill as passed by the Hous 
as passed by the Senate. 


{INATION DEFINED 
ive I twice have used the word “discrimination 
do so in the sense Congress used it in the Robin 
nferee Judge Utterback succinctly defined it: 
; ish a discrimination is more than a mere di 
* the word is the idea that some relationsh 
the discrimination which entitles them to eq) 


nted to one casts some burden or 4d 


ACKGROUND 


granted to Congress the power to regulate comme 
tate traffic other than that carried by coastwise vess¢ 
inland trade did accelerate, it moved over State-chat 

ils dug on land provided by the States. Natio 
s, even intrusive. About the middle of the 19th cer 
uiraged by liberal grants, began outstripping their cana 

on. As the rail network expanded, traffic geographica 

as sought by another, often at rates so low as to 
by the other’s inevitable retaliation. Of such strugel 
important shippers took full advantage. Even when the 
intense, open or secret rebates (or special facilities were exact: 
gressive shippers and) special arrangements extended from perso 
The need for secrecy was enhanced and it has been said that the 
andum book reposing in the general agent’s pocket sometimes was tht 

record of the road’s rates made to its different shippers. 

» was favoritism between persons, places, and things plus an almos 

| I in the proposition that there must be a privileged rat 
scrimination’s methods and forms included ‘commis 





a rates.” \ 
business could boom: others wither 
Where no competition between roads existed, rates \ 
mes grievously exorbitant. When competition did exist 
tt assured—this was the era of consolidation and 
ntributed enormously to the growth of some large 


pers grew, moreover, their potential for securing grea 
elves or for having adverse rates imposed on their competit 
In 1887 Congress enacted legislation designed to curb rail 
ut despite the Interstate Commerce Act, discrimina 


o have reached a new high during 1898 


ive action proved necessary to alleviate th 


THE SHERMAN ANTITRUST ACT 


the tendency toward monopoly was not confined to the ra 
il consolidations and mergers assumed such proportion 
lestroy the competitive system, Congress in 1890 enact 
only one dissenting vote in either House of Congress. 
\ vivid description of the national background and need for 
that given by Mr. Justice Harlan in Standard Oil Company v. I : 
\ll who recall the condition of the country in 1890 will remember that there 
vas everywhere, among the people generally, a deep fee E 
tion had been rid of human slavery—fortunately, as all 
viction was universal that the country was in real dang 
f slavery sought to be fastened on the American people, n: 
would result from aggregations of capital in the hands of : 
orporations controlling, for their own profit and 
e entire busin f the country, including the production 


ADEQUACY OF THE SHERMAN LAW 


As stated in 1911 by Senator Newlands, it 

road question had been practically settled but that the settlement 
st question “has hardly been commenced.” It was widely believe 
sident Wilson said in January 1914 in his message Congress, 
itry needed “further and more explicit legislative detinit 

meaning of the existing antitrust laws.” Those 

sufficient familiarity with the actual processe 

ts pedigree, and of the many hurtful restrai f 

ade definition possible, at les t he limits of thi 


isinessmen were Said t 


to desire an 1eed the advic 
of an administrati . l nto the 
ropriate legislative enactment and to aid their per 
as to the best form of dissolution or adjustment of 
egal process has declared unlawful. 
espite a prevalent notion to the contrary, the Federal 
at that time was neither authorized not directed by C 
ft a business code of forbidden and per 


smen or to ra 
ess on the contrary shar the w of Senator Cun 
the | eral Trade Commission Act, who 
hought that the mmission which we h 
upt to write t instruction to the businessmen 
1e things they could lawfully do and the things w! 
for them to do, there is no power that could induce n 


ler a free competitive system allocation of income ar 


lucers adjusts itself according to relative efficie 


eney is pel tted free play the restraint, thi 


istment will tend toward better qu: 
ses prices tend to ris The publi 
alization and inefficiency. Purchasers have only so 


They can pay only so much tribute. When thei 


ho ever, Cf 





ANTITRUST LAWS 


com- 


more money. Thus, failure on the part of 


competition results in the end to their own 


the disadvantage of those from whom the tribut 


vment of such artificial restraints as tend to harden the 
ting off or diminishing the flow of benefits of free and fair 
in 1914 in the Federal Trade Commission Act enunciated 
proscribing unfair methods of competition, and (als 

Act it condemned specified practices which it 


deemed 
compatible with monopoly. 


OF THE CLAYTON ACT OI 


unlawful to discriminate in price betwee 
odities within the United States o1 


under its jur 


ich discrimination may be to substantially lesse1 


*a monopoly in any line of commerce.” The 


repo! 
the House stated: 


‘nded to prevent unfair discriminations It ise 


‘w of correcting and forbidding a Common and Ww 


W ick 
whereby certain great corporations and also certail 


cure a monopoly in trade and commerce by 


corporations have heretofore endeavored 


nd render ul protitable the business of competitors by selling 
nd merchandise at a less price in the particular Communities 


at other places throughout t1 


business than 
egislation to prevent unfair discriminations i 


g competition needs little argument to sustain the 


section 2 into law we are not dealing With an 
practices long since abandoned, but are attempt 
ing, widespread, unfair, and unjust trade practi 


hibited insofar as it is within the power of Congres 


ot Appeals in 1923 interpreted this section t 
competition between the discriminator and 
this interpretation was discarded” when th 
Sutherland speaking, said: 


Ss 


he o Ls 
ater e Su 


v of the legislation is that, in respect of persons en- 
interstate commerce, competition is desirable and that 
essens it or tends to create a monopoly in such line of 
against this policy, by a discrimination in prices 
ferent purchasers of similar goods, is no less clear 
in respect of the line of commerce in which they ai 
produces the evil in respect of the 


Offense 


line of Commerce 
sion also in effect overruled another United States 


decision upon which the Supreme Court had pre 


and which had held not to be unlawful a sales policy 
tity discount based on total purchases of 


e 


ur Store owne rs opportunity I 


all stores 


to pool their purchases 
ig discounts. 


S CHAIN STORE INVESTIGATION 


Commission’s exhaustive investigation 


of the chain store 
at the 


direction of Congress and completed in 1934, de- 
sive way the character and extent of price discrimination. 
vses of special discounts and allowances made by hundreds 
drug, and tobacco products appearing in the Commis- 
ted in detail the much greater frequency of special 


accounts than to independent distributors. 


erocery, 


Judiciary Committee Rept. No. 627 


27 
ade Commission (288 Fed. 774 (C. 
i{merican Can Co. (278 U. S. 245 


ral Trade Commission (299 Fed 
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Recipients of discriminations were called a cru 

poly and a mere handful of men enslaving the multitude 

at “the individual store is at stake, the organized community 

ndividual man is at stake.” The general overall theme was 

absentee ownership was not good for the country. Opponents 

gislation did not defend predatory or ruthless use of bar 

i they decried the remedy as a move to put industry in a strait 

jacket some questioned if rugged individualism really could be saved fron 

economi | One Congressman advocating new legislation quoted Adolf 

Hitler, with the comment, “of whom I do not approve much,” as stating that 

for hi yuntry ultimate good he would prefer 10,000 Germans owning 10,00 
in owning 10,000 stores 


il ine 


is a typical example of the manner in which many proponents 
n soberly appraised the problem.” 
on but that the sentiment of the country favors the rete! 
of the independent merchant and local ownership, and 
legislation will go as far as the Congress can go in 
this about.” 
that the effect of the proposed legislation would 
proponents replied that no physical economy either inherent i 


distribution, mass production, or otherwise achieved by the 
er, was to be infringed. 
r excerpt from a House report “ typifies the country’s intuitive 
faith in competition and the instinctive antipathy to the monop 
ed that the restoration of equality of opportunity in busines 
es to consumers. Unfair trade practices and monopolistic 
e end destroy competition, restrain trade, and create monop 
all history resulted in benefit to the public interest. On 
most part, they have been symbolic of lower wages, longe! 
ces paid producers, coercion of independent manufacturers, 
t field of industry, and in the end high prices to consumers 
» the owners. 
and intent of this bill to strengthen existing antitrust laws, 
rice discriminations, and preserve competition in interstate 
believed to be in the interest of producer, consumer, and dis 
ness institution need have any fear of this legislation 
business honestly and without the use of unfair trade prac 
e discriminations.” 


tious others conceding mass distribution to be legiti- 

lieved that its sins were such that only legislation could 

lents’ freedom of opportunity. To them, clarification and 

noral principle of section 2 of the Clayton Act by way 

worthy of trial. If the effort missed its objective, either 

its proponents hoped or by adversely affecting business, 

led or amended forthwith? The enactment of economi 

on invariably combines rational expectations and emotional 
Robinson-Patman Act was no exception. 


OF ROBINSON-PATMAN ACT 


Federal substantive law in recent times has pro- 
line-for-line basis, as much discussion, interest, and 
binson-Patman Act. Reading the congressional debates 
ports, one is impressed by the respect which Congress 
of laying down rules of fair conduct in business trans 
decade has vindicated that respect. It also has demonstrated 
n apparently simple tinkering with the free play of competitive 
host of difficult and complex problems. 
any instances Congress enacts principles and general standards under 
vhich a quasi-judicial commission is to carry out legislative policy by a series 
of proceedings These proceedings are designed “to fill up the details,” as 


Chief Justice Marshall expressed it. The Commission's judicial determinations 


apply the principles and standards of the law to specific facts. Necessary de- 


Judiciary Committee Report No. 2287. 
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minations e slowly and, at times, tortuously, unde 


l n and exclusion Whether a statute becomes dy! 
the land or dead and stagnant legal literature depends, an 
handiwork 


ubile for Ww 


, } ( 1 
CLUSIf i 


n Congress’ continued approval of its legisla 


eptance of the spirit and terms of the law by the ] 
s enacted 
Mr. Freer. Mr. Chairman, it is an honor and a privilege to appear 


ere in response to the invitation of such a highly respected cor 
nittee to testify on such important questions as those relating to 


intitrust and monopoly. 
In the hght of so flattering an invitation, I regret t 


itters in my law office prevented both my earlier appearance and m) 
yreparing a more definitive statement of my views on the subject of 


hat urgent 


our hearings. 
i hope that from the reservoir of ideas formulated by my study 
° l 1 


my Government service, I shall be able to 


| experience during 
swer your questions. 
Now, 1n the meantime, the statement that I did prepare 1s mainly 
the historical background of some of these things which your statl 
is kind enough to think might be helpful in the consideration of 
oveale - e *] ‘ : : oll *+] : 
egislation; and I would like to have it considered read without my 
ing up your time in reading it, sir. 


The CHatrmMan. Frankly, I like that method much better. The 
If you want to point out any 


have the whole matter before us. 
rticular phases to use, and comment on them, fine. 
Mr. Freer. I shall be happy to do that, if you will consider the rest 
my statement read by me into the record. 
To follow the chairman’s suggestion, the start 
ickground in my statement began with the 14th and 15th centuri 
England, during the time of the guilds. 
s one of monopoly and of 


al d peop e resented 


this 1h] al 


ur price, and 
that 


| he econom) ; theory wa 


of monopolies were granted by the king, 
There was a reaction to that restrictive economy that developed 
. teaching of \dam Smith. at 
of the wealth of the 


e 


16th and 17th centuries under the 
that the wealth of nations was the sum 


ers, 
had the dawn of both pol ical 


lividual, and then we 
emocracy in England. 
\t that time the law kept pace, of course, w 


ind economk 


r) the 


l the chal ve il 
and trade in Eneland. 


ieorv of the governmental relation to business 
tin 158 


So much was that so that I cited an opinion by Lord Manstiel: 
at that stage of 


inst monopolies, a very Strong’ opinion. 

Chen. of course. the American ‘olonies came along 
»vame. Ilere was a oreat country open for the brave, the stron 0 
ose who were willing to work, and take its resources and sell them 


roughout the world. ()f course, We brought into this country I il 


me theory against monopoly and for a free economic democracy. 
I cited one very Strong statement from Jones’ book on Trade Ass 
ition Activities and the Law. He said: 


empl asized that the Supreme 
no subterfuge, no indirection, 


It cannot be too strongl) Cour 
States is determined that Shall be 
laws and publie policy of our Government, which requi 

‘ mpetit Ve 


ade the 
ance of equal opportunity for all under fair, unrestricted, 
tions 

Then coming to the introduction of the Robinson-Patmat 
self. I set up the legislative history which involved the Patm: 
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|, and the Borah-Van Nuys bill, parts of each of whic] 
vent to tie ol son-Patman Act. 
M farting point o1 the Robinson-Patman Act has always bee 
ort of the House conferees and the statement by Judge Hubert 
that report was before the House. 





Ile t Tlouse conferee, and he made this statement as to thi 











I ple English a discrimination is more than a mere dif 
Une ¢ the meaning of the word is the idea that some relatio 
f the discrimination which entitles them to equa 

difference granted to one casts some burden o1 




















KeV 1S the jury or effect Ol competition. 
| {1 ne thre bu dup toward that Robinsoi Patmat \ 
Cater wi back to the discriminations that were rampant 
| and the etforts of the grange, resulting 
~ I 


‘ Gt tion, the Interstate Commerce Act. which wa 
tT rl ation rather than other forms of monopol 


ere | 1 | favorit sm between persons, places, and th hg 
ily t ! ! requirescence in the proposit it n that thei 
o lass 
| @ UH C MEAN stl oe TO Say, 1t Was wrecking the very Indust 


[ . } . } . a | } , 
Mir. Freer. stration. where a wholesaler in Richmond, Va.. 
4 7 


( [ pu maser in Knoxville . Tenn... found that the shi 


rat the rate to Chattanooga and back, a rate structure pro 
o the tio rea of Chattanooga wholesalers. The same 
yy N C1} | over the country. That is part of the case for the 
iu] clause in the Interstate Commerce Act. 
Phe rolleall of discrimination’s methods and forms included “con 
traffic.” “handling allowances.” “false classi 


rates,” 


OT the It terstate Commer: 


Vet Q tion wasn't confined to the railroads, it stretche 






f O . dat the time that the Federal Trade Commiss 
Act I Hy I \ct were passed, diserimn ition was one of t 
A mess thoue t should be imed at. and they 











section 2 of the Clayton Act. This sectio 
t J | There was a great deal o 





ik this committee 


| f Oy 1 } Yr thi (1 tT Time, ; ] were, 1h our econonny 


( er the antitrust laws, and these laws not a tin 





; that results in compro 





The Cratrman. Emergency legislation is all too frequently dai 









‘REER. t is right. hink this is a wonderful time and 
wonderful oeeasion to have this committee consider the antitrust law 


eir place ir scheme of things 


bitin 





I { nk one of the most picturesque descriptions of the country at 
the time of the passa ce of the Sherman Act, which passed without a 
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senting vote in the House. and with oO! ly one in the Se) 


Blodgett, | think, arose and s ud he voted “No.” without 
planation. Justice Harlan, the grandfather of ow 
scribed that background in Standard Oil against 1 

OWS: 


who recall the conditic f the country in 1890 
verywhere, among the pl ally, a deep feel 
been rid of human iver) ortuniate 
iniversal that the try was in real ad 
ight to be fastened o1 e American people 
from aggregations of capital in the hands « 
tions controlling, for their owr rofit and 
iness of the country, including the producti 


fe 
IS quite ap eture of the com try 
d passage of the Sherman Act. 
was the feel ne al that time. and in part later 
omewhat by President Wilson. I mig 
‘for the creation of some commission 
yas in the political platforms of all thre 
lat that time a Bull Moose Party. also. 
Phe CuarrmMan, The question of the enforcement 
vas really the foundation clause of the Bull Moose Pa 
Ir. Freer. Yes; that is right. 
The CHarrmMan. If you will remember, President W 
s books, written while he was teaching at Prine 


nt«a 


pression: 


untry is blessed that has a great number of 


eople. 


‘when it has just a few very rich p 


Mir. Freer. [ may say this, from my own somew] 
on, because it was some years ago when I m: 
» antitrust record of various administrations, 
Roosevelt. as Preside te made the « ountry quite ( 
roblem. 
Che CHAIRMAN. 
Mir. Freer. There v 
tlerence bet ween the eood ind Da 
rrect appraisal of the situation. The adm 
ft reall 
Justice up until the period of the thirties, late thirt 
(rnold and his successors in the Antitrust Divisi 
ere was a period in between when, if there had: 


\ marked the high point in intitrust work oO! 


= i 


(‘ommiussio! a continuing bipartisal hod 
tne policy of the ] iw tself ana not subie ttoexe 
ere would have been almost no antitrust work 
lam happy to say today that that is not so. 
ink, is doing a verv fine job as head of the 
[ think the two agen es are workn Oo 
e honor and the privilege of suggesting 
ween them which, I understand, is still functior 
The CHatrman. Don’t vou think that somethin 
the law to definitely define their field and 
dent one upon the other, so that the two agel 


] 


peration and don’t trv to duplicate ? 
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There is only one instanee I can think of, since the 
was set up where there was any duplication. One time 
Berge, who was head of the Antitrust Division, was away, 
Ss assistants started a cement case out in Denver that parallele a 
ment case that was then pe nding 1 in the seventh circuit on review 
Federal Trade Commission's cement case. 

I know of no other conflict. The Sugar Institute case was before nh) 
time. Iam told it was referred to Justice by EPO. I was there whet 
sent ovel a complaint against Pullman Standard. That 
is done for s Tal reasons. We felt Justice was better able t 
andle that suit, because the Pullman Co. which was involved was a 
1 carrier and hence not subject to the Federal Trade Commis- 

. but both were subject to the Sherman Act. 
fAIRMAN. The Commission has powers which the Antitrust 


ot have. The two supplement one another, and in that 


an accom 1p! sh much more. 

cA FREER. qT at is right. The Antitrust Division originally had 
vn investigations. Subsequently the Attorney General 

“edow il Bureau of Investigation to make those in 
them. At that time there had been some discussion ot 
ade Commission making the investigations for the 
* Justice, but you have the question of eriminal prosecu- 
Department of Justice, and the Commissio 


ike 


the 


ive its investigators break down the confidence that 


ng cooperation to them voluntarily by later 


extend 
o furnished turn up in a criminal prosecution, espe 


have the immunity sections of the Federal Trad 


t. to protect that very situation. 
Arnold si ocgeste (l to me he woul mii ake the 3 ommissio! 
to the Attorney General and call a grand 
to make an investigation, I told him | 
COry Way of cooper ation which has been used very 
that is under section 7 of the Federal Trade Con 
e the Commission can be called upon by the courts 
General to participate in the formulation of 
n several instances where section 7 itself was 


4 


\ttorney 

and it was used 1 
lthough the procedure was used. 

h it was de finite ly called on was the old Interna 

‘agged on into World War I, and there 

the decree entered, that the Commission had 

war situation, and things of that kind 


» which di 


get into a 
ippen. 
The \IR} ; However, for real curative effect, the civil pro 
lishes more long-lasting results than does simply a 
‘minal prost isn't that a true experience é 
Mr. Freer. Yes, there was a tendency for a while, in my opinio 
use the criminal indictment, not with the intent to follow through 
vict any bod LV, but to force a consent clecree, 
he CuarrRMANn. We in this committee have had a great deal 
argument on that. Somebody asks, “How many convictions have you 


got 97? 
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It 1s much better to geta bad practice enjoined 1 d then pol ‘e t] 


netio. .to see that it is obeved, than it 1s to get a tine. 
Mr. Freer. There was a period when the Antitrust division felt 


at. some of the Federal courts were ill suited to the detailed cor 


eration required ot the econoniic problems involved in antitrust 
and th ere Was a suggest | 


og ion made that a change n the law be 
de to pe rimit them to ti ry heir cases before the Federal Trade ¢ om 


ission. M: ivbe | killed th: at seek rte ntly when | suggested to Dean 


t 


irk, how Judge Clark ot the second ( “ir uit, Who Was a ro\ ing ASSIS 


nt to the ‘Steen General conside ring that problen . that you didnt 


da change in the law, all you needed was justice to be a com 
nant, and then to ask to intervene by their own attorneys. ‘That 

istoosimple. It would have accoraplished the purpose they wanted. 
Lc dnt advocate th at. but it was po sible, if they wanted to do that. 
her de partments of Government are often the cor p! Linants. 

The old Procurement Division of the Treasury used to be, fre 

ently, when it got identical bids. 

The CHarrMAN. Please go ahead. 

\ir. Freer. And of course the Commission would never refuse the 
nartment of Justice’s intervention. The statute provides for inte? 
ntion of interested part es, 

Che original section 2, one of the first things wrong with it, was 
it it was judicially limited to the eee line of commerce. Afte1 
t Ww as opened up ‘to the secondary line | Vv Justics e Suther! ind in the 
Camp, American Can Co, case, there were other difficulties which 
phasized the unworkability of section 2. 


That was followed by the Commission’s chain store investigatio. 
hich is somewhat detailed in my statement, and which has bee 
ferred to by other witnesses before this committee. As a result of 


t. the Commission recommended some changes in section 2. but at 
‘same time there was this series of revelations in that report whic 
nted up the chain problem and led to several bills ditfering trom 
Comm ssion’s OW] ideas as to what changes were needed In section 
ind Congress enacted a combi iation of f bills, leaving the Comm SSsion 
uiminister a law of which it was neither the author nor the sponsor. 
da very difficult law to enforce. 

passed in June of 1936. At that time the; ap ypropriations for the 


hye fiscal year had alre: aly heen voted upon, al d no new money 
given the Commission. For about a year all the Commissior 


was to set up a committee to confer with businessme ind 
wvers and to write letters to busines men and their lawvers to try 
li them ow to conform with the new law. a 
eaval in many industries. Sothere was a year t] 


t 


} 


ad it was a major 
lapsed, re 
ore any action Was ta cen, and then two cases wel brought up late 
September of 1937 ; 


Phe CuatmrmMan. My observations, which cover a few vears here. 


ve been that the Commission has always been short on funds. based 


n the magnitude ot its iob, to have the necessary personnel. 
Mr. FREER. Phat is correct. On the other hand. once in » whil 


ere would be situations when some one thine seemed 


mportant, so 
‘ 1 o i 

it the budget would sometimes suggest givin @ monev bevond what 
ould possibly use, You cannot build up an organization overt orhyt 
. particular field. 


I 
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alking of the long-range program. 

rigl They could use increased appropriatioi 
»amount that they could absorb. If you give the) 
sudden, it wouldn't be wisely spent. It you gave 

erease of a million dollars a vear, they could spend it very 


Phat was well illustrated in the Internal Revenu 
rst thev had a drastic cut of 7.000 field represent 
build it back up AgAIN, we authorized a certal 


‘in order to permit them to be trained. It has to be 


I know I would tell them that we couldn’t us 
it one time, but if they gave us a million a yea 


mead, 

ngs me back again to saying that I am avail 
the subject matter which vou have direct] 
I did not have time to prepare a definitiv: 

happy to submit this legislative history one, 

use to the staff in their consideration of th 


Phe Cuarmman. We appreciate your work in getting that up. 

Mir. Seeney. Mr. Freer, based upon your experience as a forme? 
ember of the Federal Trade Commission, have you found that th 
Robinsol nal Act can be applied I a manner compatible wit 
the basic antitrust policy which is that of maintaining and promoting 
vigorous competition and thereby assuring the public the most efficie: 

tribution of FOOUS at the lowest possible prices 4 

Mr. Freer. I would say that was the aim. Iam a firm believer 

uititrust laws and in the competitive theory which they represent, 

» emo racy of business rather than restrictive economy. I believe 
nan expanding economy. There has been difficulty in that respect 
t times. I remember one of the first instances. 

I was reading last night, having been furnished a copy, Mr. Simon's 
-tatement regarding the prospect of the Robinson-Patman Act being 

ed to set up a perfect situation to violate the Sherman Act. I re- 

ill one of the early matters that I handled in this Commission in 
ha certain ndustry complained of about 12 of its members being 
violation of the new Robinson-Patman Act. 

When the investigative reports came to me, they were not clear-cut 
or definitive on that subject. The fact was that all 12 came to me 
ind there were circumstances which suggested that there was price 
fixing, and we found on investigation evidence of price-fixing. They 
had tried to get the Commission to use the Robinson-Patman Act to 
mplement price-fixing for them, but we didn’t issue a dozen com 
plaints under Robinson-Patman, we issued a complaint under section 
» fora conspiracy. There was an attempt to do that at the outset. 

The purposes of the Robinson-Patman Act are widely misunder- 
stood in that regard. I don’t think Coneress had that in mind. 

In any legislation of this kind, you have both economic and polit 

il questions involved, such as survival of certain small independent 
groups of businessmen, and that policy is a matter for the deter 

ination of the ¢ ongress 1n the light of the circumstances. We have 








only dealing with this thing today ad hoc, as to the etfect on ar 





way an economy im which your sor ind my) l l t expect 
oO into certain types Oo] bu imess heea ise, Tor instance, If tolxec ! 


LK Ln) 
ons to go into the steel business. There ~ yen to individual 
terprise the professior >. retail Y in certal nes. ilthon oh it 
ett ng quite expensive to el race in some of the 


Chere is wholesaling 1h) Tatty lines. I was read no Mr. Halfper ny 


tatement and found that some of the wholesalers have to have quite 
large hnvestment today. Those are thre last or the t} nes tor t he 

of us who believe, as 1 do, and want their sons to go int mething 
it doesn’t involve having the grow up 1n seniority. as it were, to 

eu hy the top and har Ing to learn the r job from t] , ir predecessors, 
| thus perpetuate the mistakes of the past Who want them instead 


to ploneer on the rown, to vet into something of the ploneel \merica 


ture. 
I can understand Congress protecting, in a sense, through the lav 
type of business, and | approve ol that. 
Phe CuarrMan. Couldn't you say that one word “discrimination 
uld cover a major part of all the trouble? Two words—*cor spir 
ind “diserimination”—would cover the whole field 
Mr. Freer. Perhaps so. Robinson-Patman has to be adi tered 
ith the wisdom of Solomon. ‘There are very difficult thines involved. 
like the “proportionally equal” phrase. It was in the cosmeti 
try that IT was first struck with the impossibility of doing anything 


ere unless o1 “lass bras =. wha | vot the (Commission toa it | OrizZ 


iolding of a trade pra t1 e conference in whicl an agreement 


\ cle 
tO @mlive a workable interpretation to that plrase, ana it Vial sul 
quently made part of decision law by Judge Gwynne, WhO IS DecomMiIng 
( \airm in of the Commissio1 9 in the SOap Cases. 
l think these rules and eases will be a big help in that regard 
future Interpretation of the phrase “proportiol ally equal” \ 


of common sense. 


Mr. Seetey. What construction do you place on the statutory phr 


jury to competition” as it is defined im section 2 (a) of the a 4 


Mr. Freer. That is a very difficult question. I would say that 
dn’t sav “competitors. ” It is an Injury to competition. There 


i 


difference, although In certain industries I am willi Y to concede 

at you may have only two competitors, In certain fields, then, whe 

uu Injure one competitor, you have injured competition. 

It is a question that should be examined in the hieht of the ba 
eround and the history of the industry and the economics of 

tuation at the time. 

Mr. Sretey. Would you say, then 

Mr. Freer. I don’t think they should presume injury in the 
ondary line when they make you prove it in the primary line. It may 
be too ready of an approximation of the Moog case to say that, but 
struck me as a case of inferring injury in the secondary line, rathe: 
than proving it. 

Mr. Seetey. Would it be correct to Say that Injury to one or more 

dividual competitors may in a proper market context cor 

jury to competition within the meaning of the statute ?@ 

Mr. Fri ER. It may, and has been SO held in nd yvidau ‘ases. I 


itl 


dual ( lient ot mine. | don’t have the time to sit down and 
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ideration to all of the Commission’s decisions—I thought some of 


ases were sound. I didn’t know in others, and without reading 
‘ecord, I couldn’t tell whether they were sound or not in that 


* Seetey. I take it from your reference to the Moog Industries. 
ase, that vou do not believe that ditlering standards of Col 
industries should be apphed to primary line and secondary 
ne es 4 
Mr. Freer. Without reading the record in the ease, I — Int | r 
able to tell vou positivel) what I believe, but my answer is “Yes,” 
nee on first blush it looks ine xplic: able to me. 
Mr. Sretey. In your opinion, is the meaning of the phrase “injury 
TO « ompetition” as it. is used in the statute, settled under the exist 


(1ec SIONS 4 


Mr. Freer. No. 

They are sometimes losing sight of competition in dealing with com 
petitors. I cannot say that that may not have been true in my day, 
too. It is something that you have to wate *h. 

Mr. SReLry. = Freer, is it your view that when a seller lowers hi 
price in good faith to meet the e qui ally low price of a competitor, that 
hould be a con npl lete defense against a ehs aroe of price diserimination 
Mr. Freer. As a general proposition, and under the proper cir 
cumstances, yes. I made that statement, I believe, in one of my publi 

speeches, when I was on the Commission. 

Getting back to the possible emasculation of section 2 (a), as wa 
done with the old section, vou get to that state if it is carried too far 
But with the statesman view of the overall picture, it can be properly 
inte rpreted. al d should be. 

The seller that has lost some of his valuable customers already and 
is about to lose some more, because of price reductions offered by a 
competitor, has several things he can do. 

If he thinks the competing seller’s price is lawful, he may be able to 
meet it under that proviso. If he has reason to think it is unlawful, 
he can bring a private suit for triple damages for the injury. He ear 
perhaps sue for an injunction, unless in the meantime he cuts his own 
price to protect himself. Then perhaps he cannot come into equity 
with clean hands, because he is doing wh: at he thinks is illegal. Since he 
has reason to think his competitor’s price cut is illegal, he can complai 
tothe FTC or the Department of Justice. 

In the meantime, it takes time for either of those bodies to act i1 
the matter. What is he going todo? Heisina pretty bad shape for 
taking eare of his business. He is losing customers. 

Recognition of those things is incumbent upon the regulatory 
mdies, and I] think some effort should be made to correct it and work 
it out. There isa hesitancy on the part of some of the stop staff mem 
hers of the Commission, gr there was at the time of the passage of 
the Robinson-Patman Act, to dig in and try to formulate simplified 

tatements of a complex a as the language of the law is writte! 
Some of them ignored the law from the standpoint of individually 
tudying it and said, “Well. that is a separate field. I will have a few 
experts on my staff who will handle that.” 

Of course, it is rather difficult, with the magnitude of the work, for 
the Commissioners to do that. T once facetiously offered a prize to th 
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le practice conference attorneys if they —— n the Th 

e Division attempt to formulate commonsense business lat ‘ 

tements of the principles of the Robi inson-P atman Act for inclu 
e practice rules, 

It is es uitaie tide cnmcsiasi aie Commercial bribery 1s w 

r. Get it t down to simple statements. Nobody accepted that offer, 


d then I made it seriously, and said, “I want to see that done,” but 


hasl 4 been qaone to this aay. It might bea very difficult task Lo ao 


they are asking this committee to do that, to simplify the 





























































































he cases, and the Supreme Court agreed with in } 


The CHATRMAN. On that question, one witness said the situatio 
irted out with price cuts In an area, and he pointed out that they had 
hen cut prices in the entire area, and he found that that cured the 
tion very quickly. 
Mir. Freer. Some stat? members of FTC were bitten with the same 
that a lot of imdustry has been, that the Robinson-P 


atmal 
losophy was contrary to tI hat of the act they had been enforcing 


those years, and they didn’t care to have any part in it. There 

isn't much the Commission could gain by forcing them to try to do 
Today many of these are gone, As they re 
res them. 

Mir. SEELEY. Should a distinetion be made with respect to permit 

oO the cood faith defense Im Cases where the price di 


ach retirement age, it 


iferences occu 
poradically and in cases where there Is evidence Ot 
scrimination / 

Mr. Freer. Yes. 


What you are getting at now, I think, is regional discrimination un 


persistent price 


er delive red price systems, where the price uniformity is the result 
f collusion, either directly provable or inferrable from the circum 
nces. 


| think perhaps, Mr. Seeley, you know that I voted against the issu 
ce of the complaints in the Staley and Corn Products 


eases, not 


because of lack of evidence of regional price discrimination, but be 


use that discrimination flowed from price uniformity which proba 
was the result of a collusive arrangement which should have bee) 


u hed under section 5 and not under section 2? (9 lot the Robn aK 


Patman Act, such use of which further confused people as to tl] 
eaning of section 2 (a). Certainly. 2 (a) was otherwise usabl 
gainst discrimination which resulted from uniform price bases, es 


ally the single basing point, the Chicago plus system, which they 
ployed in those cases, and which resulted in regional price dis 
rimination. Hence, legally the Commission was proper in bringing 
holding that, but I 
dn’t think the cases Snoul ld he hrought that Way. I testified 


in exec 

ve session before the Senate Interstate (‘commerce Committee 1 
1936 on the basing point bill and said that such systems could still 
reached in the old fashions 1 way hat was, up to C‘oneres 


hether the wanted to bal the basing point directly. he ‘anise if could 
ll be reached under the conspiracy laws. under the Sherman Act 
r the Federal Trade Commission Act: that there 


are some eenull e 
ollow-the-leader array ie but generally there 


is somethir gy more, 
d there was in all the basi hg point cases that the 


Commission had, 
le nee ¢ f direct conspirac Vv. 
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otnel words, you viewed the —Wwuatio 
m delivered price system as encompassing a systemat 
ana continuous— 
ition was an end result. What they 
niet hit Ni p! ices 
» VOU distinguish bet wee} he f oh absorpt ( 
«| competitively, and the case ‘re it was co 


mnt. 
Apart from the—— 
(nd the public understands that. I think everyone 
nen vou go in and prove a conspira *\ and you make 
findings of fact, based on the e sale nee that is accumu 
tigation. I don’t believe too much in short cut 
v only reason for voting no on the issuance of those con 
: had to vote for the orders \ vhen they came out. Legally 
the tl eory ¥ und but from ;: t policy St: indpoint l thought it wa 
wrong to use the Robinson Pineda Act in that way. 
Mr. Srecey. Apart from the situation in industries which use su 
system, I would like to have your answer to that same ques 
ce discrimination occurs, or 1s persistent in character, 
il market situation in other words, there would you 
on with respect ta permitting the oood faith defense 
r. Freer. The Supreme Court itself seemed to get at that in the 
Products eases. It shocked the Supreme Court in those cas 
tomer in Kansas City got his produet from the factory 
ty, but paid the Chicago base price plus the phanton 
11 iol t from Clhneago to IKXKansas City. 
Mr. Seetry. Let me give you a concrete example, if I may. Sup 
pose an industry in which it is customary to order or contract for 
nnual requirements or seasonal requirements, suppose that the buyer 
in such a ease, or, rather, the seller, in making his offer understands 
or has reason to believe that there is a lower price being offered by 
competitor, and based upon that, he, in good faith, attempts to meet 
that lower price, and the — involved are substantial, they 
cover the whole seasonal or annual requirements. Would you cor 
sider that to be a case of nner adic price discrimination, insofar as the 
relation of a ssid faith defense is concerned, or would you conside1 
it persistent ¢ 
Mr. Frerr. I go back to the feeling that where you have laws 
volving purpose and effect, it 1s pretty difficult to give advisory 
opinions or answer any questions horseback or curbstone. You have 
to have all the facts in relation to that industry. That has beer 
emphasized in both the Robinson-Patman Act, and in the other Fed 
eral Trade Commission Act cases. 
‘i he (CHAIRMAN. In other words. you would have to know on what 
he based that opinion ? 
Mr. Freer. That is right, and a lot of other things. “Good faith” 
a nice term. and I believe in it, but the facts are very important 
determining what is good faith and what isn’t. You have that 
illustrated in the Standard Oil of Indiana case. The Commission. 
ifter it came back from the Supreme Court, made a determinatio 


that there was not good faith. Before they had ignored that ques 
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Mr. Freer. It wouldn’t be appropriate to do so, even though I 
am only a former Commissioner, investigational matters are con 
fidential. 

I could recall a half dozen where cost justification was accepted 
by the Commission’s legal and economic staff sitting down with thi 
proposed respondent prior to the issuance of the complaint. 

Mr. Sxetey. In considering 

Mr. Freer. Of course, that new approach of approximation in costs 
is helpful. In the early days, once, in speaking to the Pennsylvania 
chapter of the Certified Public Accountants Association, I said that 
the Robinson Patman Act could be called a bill for the relief 
ndigent accountants. It still needs some work among the industries 
to keep track of their costs, analyzing their calls on various customers, 
what are productive and what are nonproductive, but it isn’t as bad, 
since the Commission has lightened up on its requirements, as it onc: 
Was, 

Mr. Seexey. Another question on this closing of the loophole that 
has been referred to, in considering an earlier bill on this — sub 
ject where the opinion of the then Chairman Mead of the Federa 
[rade Commission was invited: and in a letter to this committee o: 
that bill advoeating that section 2 (b) be altered so that good faith 
should not be a defense if the discrimination is of such severity and 
importance as to substantially lessen competition, he added that unde: 
such a bill, good faith would remain a complete defense where the 
effect of discrimination is limited to competition with an individua 
concern. 

Il would like to ask you, assuming that that injury to compet ition 
were to an individual concern, but was sufficient in its market setting. 
would that not also be an injury to competition within the meaning 
of the statute # 

Mr. Freer. The whole thing is a matter for congressional deter 
mination. It isa matter of policy under the law, rather than a matte: 
of speculation by one who is not here with any settled ~~ ws on the 
subject of what ought to be done. I am here merely to be helpful, 

I can, from my} experience and my gene ‘ral fee ling. Without read 
ing the bill, my feeling was that that is very good legislative strateg\ 
on the part of Senator Kefauver to counter the proposed weakening o1 
that prov isIon by introducing one to strenothen it. 

Beyond that, I had paid no attention to it. I hadn’t read the bill 

Mr. Seerey. Are you familiar with the case which was filed recently 

Kort Worth, Tex., against the Safeway Stores / 

Mr. Freer. You kindly loaned me a copy of it, which I have 
eturned. 

Mr. Sretny. In that case, the company and its officers were charged 
with violation of section 1 of the Sherman Act and section 3 of the 
Robinson-Patman Act. In your opinion, would the discriminato1 
are charged in the indictment to be a violation of section 
of the Sherman Act also possibly constitute a violation of section 

a) of the Robinson-Patman Act? 

Mr. Freer. It seems so. At first blush, without any knowledge of 
he background, it is similar to the Commission’s practice of joining 
In Many cases a section > count with one under section Z (a) of the 


Robinson-Patman Act, uniting the two together, aimed at one whole. 


thot 
5 Pett 
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ather than proceeding alone under section 5, : 
DOS, the Steel case, was a conspiracy case without any 
Patman count. More generally they bring the two coun 
hecause there is in some of those eases a resulting effect of 
ich violates also the Robinson-Patman Act. 
Mr. Sretey. Do you consider that to be an overlapping of jur 


diction between the Federal Trade Commission and the Department 
f Justice ? 
Mr. Freer. No. Again section 3 is a criminal section, and not 
Vil. 
Mr. Sretey. Assuming that those acts could also « 
on of section a2 ta). 
Mr. Freer. There are certain things in which you want to preserve 
riminal aspect. | think of one which I didn’t catch in time and 
which the Commission handled under the civil processes that should 
ave been referred to Justi 2, because it Was a price-ri i] oF | 
hich the Government was victimized during the war, where other 
dders were induced by the fellow who had already bee hi elected to 
get the business to put in artifically high bids in order to insure that 


was selected as the bidder, and then the others took their tum 


‘ 


later 
[ think that should have been prosecuted under the criminal statute 
d not handled by the Federal Trade Commission. I think those 
s were rather lucky to get off with an FTC decision. 

‘ that illustrates, | think, mv feelin: 


renerally speakin Oo g bot] 
) and the Sherman Act have criminal provisions. I} 


1 SCC 


l ey 
n the eases where criminal prosecution is warranted. 


: : 
S purely preventive, a sort of an Injunction against futu 


1*] 1 » 
ike TO Graw upon your experiences as tormer 


@ the administrative roe , le ! f 


iv ide Com) j ssion. Cb ASK Vou some q esto} 


ses al 


O 

initiate 
is factors, 
to then we 4 
Freer. That i by indi al ( 
Investig ; 


OW 
s for complaint wel 
different Commissioners. After the statf has n 
gation, vou have the facts, and of course t] 
: ty sSion bay partic] 


n, the hard 
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iitter is authorized to find out if those facts are 
ind out also anvthine defensive, anything that may 


anvthing to be offered and said on the other slae, 


made to the Commission. ‘That Bie orate is rotated 
sioners. U pon his consideration of it, he eithe: 
. or, if it is a matter in the adve bev held, 
ust, a stipulation which is an agreement to 
sing of the matter, if he feels that the facts 
uiverse effects specified or tor some other reason it 
ota food cause TO procee d with. 
Mir, Seecey. Were there any general principles upon which you 
Mr. Freer. You always have . prince iple of precedent, that there 
t] like that. The Commission itself did not want to 
ot Aeatien which should issue for one reason 


ne staff member to make that determination, 

to cases similar to those in which the Commission 

( there would be no erowth of the law to meet new 
methods they developed. 


is the issue that split Congress wide open back in 1913 and 
act one act, specifying the various oa of 
r competition like was attempted in the Clayton Act, or to add 

o anothe » like the FTC Act in which they said to the Com- 
mission, all unfair methods without definition or enumeration are 
illegal, and you are directed to prevent them. 

So they did both. Congress adopted both the Clayton Act and 
the Federal Trade (‘ommission Act, and left to the Federal Trade 
Commission under the latter act to determine the status of new acts 

rose, whether they were illeg: oe or not. 
‘ommission acted with a great deal of statesmanship back i 
lays to get by the courts on aes a broad delegation of 

uthority ; , 

‘J heir Case Lust h ive been wel] developed and well-handled to oain 
re pectabllity. 

Mr. Sretey. Did you have a set procedure for initiating complaints, 
issuing complaints initiated by the Commission itself / 

Mr. ry ER. To some extent. In the he ld ot false advertising we 
had a radio and pe riodical division which read samples of continuity 
and periodical advertising, and so forth. In the other field we had 

n economic group which in the course of its keeping up with indus 
try reported from time to time industries in which prices were 
“sticky,” to use a phrase that has been used, where in the face of 
hanging market there seemed to be no change in prices. 

If there was some prima facie idea that something other than com 
petition was operating the pricing in that industry, it was one in 
which eventually the Commission might inaugurate an investigation 
to see if illegal price-fixing was involved. 

Mr. Sretry. Did you feel that the time you were a member of the 
Commission there was a sufticient continuing review of business de 
velopments and practices in this connection 4 

Mr. Freer. No. 

Mr. Seecey. What were the limitations, the reasons for it ? 
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Myr. FRI ER. Mainly money, al d the fact that at that period ot time 
the word “economic” was apt to be a red Hag to the House Committee 
on Appropriations who had had a number of, shall we say, pseudo 


economic ideas before them during certain periods of the, you might 


say, revolution in Government thinking in Washington, and you 


} retty near had to disguise the word “economik to get it by for ap 
propriation purposes. 
Mr. Seevtey. What considerations at that time guided the Com 


Mission in determin he the relative Importance ot the particular ! 
iustry or the practice which was involved In a part ular case @ 


Mr. Freer. The first basing-point case that I recall subsequent to 
»} 


tne Pittsburgh plus case, whi Was an old section 2 Clayton Act 
ease, not a section 5 ease, Was snow and sal dl fences. Tl at Was an 


it 


ndustry that didn’t seem to me to be as basic and mportant as othe 


ndustries, The ¢ ‘ommission called on the statf to see what other ap 


plications for complaint we had in other industries that were known 
to be employing uniform basing point prices, and they came up 
th theh cement and steel. Chat request for statl report 1 


i i i Pool WilS il 
ited from the top. 
The stat] report revealed plenty ot compla nts from the outs de 
1 


publie which had not been investigated. Each such industrywide in 


vestigation cost a lot of money. We represented to the House cor 

mittee that it would take $75,000 or more to investigate the cement 
dustry. That was authorized and the cement case followed. 
Mr. Seetey. I have one other question—or possibly two question 


Wo ild you exp! un the prog edure W “ich Was followed by the Lom 
O en 


mission prior to the Supreme Court decision in the Standard Oil of 
: ] 2 1] ] 
| qdiann case, in trying a case vhich involved alleged pi 7 ‘ mina 
were the plea ot Oo cd fs) h meeting comMmpetLlitio Vas mude: 


ovthel words, the order was approved ¢ 
Mr. FREER. I don’t recall anv. other than the St; (lard, In Wi ich 
that point was tested. I voted for that order, solely to vet a test 


1 


i the meaning of that phrase. 


Mr. Seetey. | want to bring out 

Mr. Freer. Because it was the Commission attorney's, Mr. Austin, 
view, that that proviso didn’t mean aj ything, if you had an adverse 
result: that those words were Just a pious hope, aA the Suprel 
Court said about the Hoch Smith resolution by Congress: that 
‘as 5 eas hine I did thin] ‘ ia es re Oy . he te ] 
qidant mean anything. adid think that question Ought to be test 
il d tested early he¢ ause it did attect the whole theory OT se ' ny 1 

Mr. Seetey. Could you state whether the 

Mr. Freer. I don't think it was applied to any other case as 


[know. That was atest case. 

Mr. Sretey. Could you state whether in the matter of the 
uch a case the establishment of a prima facie showing 

Mr. Freer. There was evidence of lack of good faith g ered. M 
\ustin believed very firmly in the theory, and got the Com . 
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fir ding that you didn’t need to draw a conelusion of sood or bad fait 
under that prov iSO In the face of evidence of adverse effect. 

Mr. Serexry. In view of the fact that the Robinson-Patman Act is 
silent as to functional discounts and simply prohibits price discrimi- 
nation by the purchasers where injury to competition may result, do 
you feel that the law should be clarified as to the extent to which fune- 
tional discounts may lawfully be employed by a manufacturer who 
sells to both wholesalers and retailers in the same market area ? 

Mr. Freer. I will say on that, generally speaking, that goes back 
to the policy in connection with the preservation of industries in — h 
ndividuals can operate, and I am, generally speaking, in favor of 1 

I think someone like Mr. Halfpenny, who has studied this great 
problem, might be better able to give an expression of what effect it 
has in individual industries than I am. 

I have represented only two associations. One association of whole- 
salers was plagued by sales from manufacturers direct to some of our 
customers. Things of that kind have left me with some fee ‘ling on the 
subject. 

Mr. Srevey. That is all. Thank you. 

The Cuarrman. Thank you = ry much, Mr. Freer. 

Mr. Freer. Thank you, Mr. Chairman. 

The CuarrmMan. At this point in the record we will file a statement 
of Mr. Watson Rogers, president of the National Food Brokers Asso- 
ciation, and we will note his appearance. 

(The statement of Watson Rogers, president, National Food 
Brokers Association, is as follows:) 


STATEMENT OF WATSON RoGeErS, PRESIDENT, NATIONAL Foop DROKERS ASSOCIATION, 
WASHINGTON, D. C. 


We greatly appreciate the opportunity to present our views in regard to the 
most important subject of antitrust phases of distribution practices. This is 
a subject which is of vital significance to many people in the food industry. 

That the food industry has a vital stake in strong antitrust laws prohibiting 
price discriminations in distribution should be evident from the almost unani- 
mous expressions of the many different representatives of the industry in recent 
months. Nor is the food industry the only one that has made itself heard. 
Representatives of numerous distributor groups of many industries, represent- 
ng small and independent businesses, have joined in loud condemnation of 
attempts to weaken our antitrust laws. 

Two of the subjects receiving a great deal of attention, and which your 
committee has announced its intention of studying, are the section 2 (c) of 
the Robinson-Patman Act, which prohibits the payment of phony brokerage 
allowances, and the status of the good-faith clause of the same act. 

We note that the committee has announced plans to receive testimony from 
several representatives that had previously sponsored a bill to amend section 

(c). We are glad that they are being given the opportunity to express them- 
selves. We feel, moreover, as evidenced by hearings held by this very com- 
inittee just last year, that this small group’s arguments are the best reason 
for not amending the brokerage section. We recommend that your committee 
review the testimony presented both for and against S. 2604 in your hearings 
held in April 1954. 

We would se to include along with our statement a copy of the brief sub- 
matte ed by the National Food Brokers Association, which was prepared for that 
hearing. Being a factual, accurate, legal analysis of the court decisions, legal 
history, congressional intent, and practical operations of section 2 (c), it repre- 
sents an enduring contribution to a clear understanding of this subject being 
considered by your committee. 

Now let me show you why there is no legal, moral, economic, or other justifica- 

on for amendment of section 2 (c) of the Robinson-Patman Act. 














STI 





OF THI 








\ ttle over a year ago, an organization named Associatio of Ii epende 
Dealers of America tried (and dismally failed) to get Congress to amend 
ection 2 (c) of the Robinson-Patman Act, to legalize brokerage payments to 
select few buying organizations, excluding the national chains. That is the 


sanization whose supporters appeared before your Committee a year 
e organization published a 52-page booklet deceptively entitled “The Ca 


» y if se 
Freeing Independent Merchants From Restraints Against Their Competitive Op- 

unity To Earn Brokerage. rhe only services identified in the booklet were 
~o-called technical services said to be vital to efficient distribution of food and 
cery products by independent grocery merchants. The word “distribution” 
was used 14 times in pares 5 5 of the booklet. 


Nowhere in the 32 pages of the booklet was there any use of the words 








l l i sales 
vice to sellers.” Obviously, there was good reason for t +0 nh D 
reanization is capable I pe rforming sales service l < es er’s OWI! 
esinen or the legitimate food brokers perform for sellers. These peop ur 
ers and adi I they are buyers. 
Che distribution service for which they asked brokerage was describe in the 
et as follows: 
These services include experts in: Accounting: taxes, | h State and local 
dio, television, newspaper, and general advertising; the design, selectic and 
rchasing of store fixtures including many units for specialized uses such as 


frosted-food storage, produce, dairy products, meats, etce.: the tri 





o operate the various departments of a modern store; window displays and 

jor designs for both interior and exterior; store layouts both to attract the 

ost shoppers and to merchandise goods the most efficiently; the moving of 

erishable foods with the least waste: the most efficient utilization of storage 
ce to avoid the need for excessive inventory; and many others.” 


[It is obvious, of Course, that these marketing functions have wholly to do with 


stributing the organization’s own goods bearing its own label. It u 





ay Dh al 
excellent service, but it is not a sales service to the seller. AS a matte 
act, these functions have long been performed by independent wholesalers 
nd corporate chains to a greater or lesser degree of efficiency. To call this 


es service to the seller 





iores reality completely 
When any buyer organization performs its distributive service it does so for 
e purpose of expanding the volume of its own goods and most or all of it und 


‘Lil mder 


Inbels, and it does so with re spect to all products handled by conipetitive 
as noncompetitive. Moreover, it services only those retail outlets who 











uy 1 it—-it does not service all retail outlets as does the food broker 
The distribution function of such a buyer organization obviously is 
eas a broker's sales function and a payment of brokerage by a ) 
uver is simply a subsidy of the buyer's distributive function, disguised in 
Li¢ false garb of tl © se ler’s ScLLesS expense 
The arguments for permitting brokerage payments to buyer organizations are 
based on a shifting, elusive foundation, as of sand. There are those who say that 
his is the best method of combating the big, coercive buyer who may be gettir 
e concessions secretly. In the first place, if the door is opened to permissible 


i 
ganization will never catch 
} with the discriminations obtained by the closely knit big, coercive buyer. 
Chis is not theory: it is demonstrated fact it is history. 








price discrimination, the loosely organized buyer o1 


The argument has been earnestly made that if a subsidy in the form of broker 


ge payments is granted to the buyer groups, they will pass it on to the custome 
n the form of lower prices. The realistic experience has demonstrated the 





fallacy of this. Maybe a portion of the subsidy is passed on to the consumer, but 
the question remains, what about the independents who don’t get the subsidy 


nd have no opportunity to pass it along. 


Secondly, and most realistically, it 


s quite clear that most of the subsidy will be retained by the promoters further 


Oo build and strengthen the mass buying power and to unjustly 


nia enrich those 
vho will purport to exercise that power for 


the benefit of the independents 

Let ns set aside for the purpose of discussion the question of the constitution 
ulity of the proposal advanced to permit one class of buyers to receive brokerage 
ir more accurately, a legalized subsidy to permit that type of distribution to make 
nore profits. Such a proposal, if carried out, would obviously drive out of busi 
ness the independents who do not share in the subsidy, and therefore such 
proposal must be repugnant to every liberty-loving American. Such a proposal 
would put into the hands of these organizations or more particularly tl 


promoters, the power to destroy the independents who do not become 
t 


e 


a part of 
heir organizations. The proposal carries with it the necessity that every inde 
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pendent, big a ittle, to survive, would have to join some sort of mass-buying 
rganization, to t nrichment of some promoters. Then, where would you find 
in independent gr r? We would point out with conviction that the path of 
h combinations, which necessarily involves price in mass purchasing, would be 
extremely thorny if the basic fundamental principles of our antitrust laws are 
preserved and enforced. There would be no front-table place under such a 
scheme for independent wholesale or retail grocers for there no longer would be 
reasonably prosperous independents. The chain and the buyer organizations 
would be the only stars in the entire food industry from the farm to the dinner 
table 
Now, il this point we have discussed the buyer and his functions and have 
hown why he could not possibly qualify as the bona fide, confidential agent and 
iles representative of the seller. Let us then look at the true food broker and 
he association which represents him. 
1¢ National Food Brokers Association is an unincorporated nonprofit member 
tr iation organized in 1904, and its present membership consists of 
dependent food brokerage firms resident and doing business 
as throughout the 48 States of America. 
brokerage firms are independent contractor sales representatives 
s of food manufacturers, canners and processors, and they 
heir principals to all of the wholesale buyers in the food 
ud wholesale grocers, chains, institutional and industrial users 
they are employed and compensated by their principals, the manu- 
ers, and processors. In these respects, they function for the manu- 
acturers, canners, and processors much like the salaried employee salesmen, 
hose iob is to se their employer's products. 
Kood brokers work on a commission basis getting paid only when sales are 
made. According to the latest census figures, the cost of selling through brokers 
] han one-third of the average cost of selling through salaried salesmen 
at is why today the majority of food processors in this Nation sell their 
ucts through food brokers. 
have given uu this brief description of what food brokers are in order to 
l , that food brokers see more intimately the day-to-day competi- 
the market areas of the Nation than any other group in the 


food broker is not a middleman in any legal, or factual sense 


part of the seller’s sales department, the same as the seller 


mel He does not buy or sell goods for his own account and 
ilesman, pure and simple, employed by sellers and paid com 


his services in negotiating sales of their goods. 
regarding the pure independent broker, all manu- 
rs, processors, ete., in the food industry will tell you if you but 
\ good example of the view of the manufacturer was contained in the 
Record for Monday, April 25, 1955, appendix, pages A2696—-2607 


S 


fressman W s made a part of the record a letter he received fro 


& Hawaiiar ugar Refining Corp., dated April 21, 1955. This lette 
t company’s strong opposition to recommendations to weaken the 
the Robinson-Patman Act The letter concluded with one 
* what a food broker is that I have ever seen, I 
ing California & Hawaiian Sugar Refining Corp.’ 
as follows: 
a buyer is a merchandising absurdity. A bona 
representative; his function is to give sale 
sa ‘broker’ employed by a buyer cannot and w 
and descriptive name for a broker acting for a 
interests are essentially adverse to those of the 
r voluntarily agree to pay him. This practical in 
any service of value to a seller justifies the present 
ige in such a case. Any payment to such a broker 
nent to a buyer’s purchasing department and results 
s between competing buyers.” 
ker is a part of his principal’s sales department, it is 
absurdity to say that he “competes” with bis prin- 
hen the food broker performs this service he covers 
just a select few In other words, the food 
the sales service of a seller’s own employee salesmen, 


ng up acceptance of his principals’ products in every 





truth 
tru 


it granting the mass buyer a price d 
ailable to the g independent buyers, 


in no position to exert or pressure such 
oercive mass buyers. 


ve ns duri 


= I ears pri 


Act, Congress found this pi 


pri to the enact 
ice discriminatior 


and so injurious 


ers to b oOo widespre 


the tendency of 


look at the record 


I ill show beyond doubt that sectio 
Patman Act has achieved universal acceptance by the 
thousands of independent enterprises in Ar 


distributor-bu 


rs whose industry, efficier 
mainstay of free competitive enterprise as opposed 


confident that food ; rs, and manufacturer 

the most part do not want th ‘turn of 

T l nse to dis tninate in rice Many 

coercive power of big | However. 
prohibitions like section 2 (¢c), they ean 
and tell that the pri 
This is one 

iundreds of 


mass buyers 


look their 


discriminations det 


anded are 
ections the 


Robinson-Patman 
dependents against the 


of the great prot 
| thousands of il coercive influ 
It is important to 


remember that food brokers 
than a cer 


were functioning for 
ntury before the Robinson-Patman Act was passed. They are 
children of that law Their primar; ‘owth as an essential economical 
tioner in food distribution occur? vefore the passa fF the Rob 
Act The food broker and 1} function became 
national market by independent 
important in the growth of the 
Food brokers have increased 
tiated for their 
privileges or 


service mor 


nson-Patmar 
necessary as the nee f 
‘“oducers everywhere becan 
industry. 
in numbers and in 
due to any artificial props or 
entirely to the fact that tl 
re economically than any other sales service tl 
employ. Any time a principal finds a sa 
performe d by his bi 
The food-broker 


re than one 


volume 
principals, not 


favors, but due 


les service more economic: 
brokers will | 


okers, the ose his business. 
ype of sales representation has been pr« 
hundred ve » be a major contribution to 

um production, tribution, ane ile of food and g1 
reasonable pric i 


What ab 


najority of the distributors 
Gentlemen, » Teco speal } r > most 
attempt I section 2 


2 f the binson-Patma 
distributors. They have more the food bre 


would mea 


vigor 
mmendations 


course, that there have been hearings held earlier this ve 


ymmittee on Small Business and by the House Judiciary Su 
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In both of these hearings there has been an express 
ness that cannot be ignored. We respectfully suggest tha 
committee include the records of these hearings in thei 
* antitrust laws on distribution All the evidence shows 

of the men in the market place who know and live w 
nh any attempt to weaken the Robinson-Patman Act by 
section 2 (c) and other safeguards in the act. It like 
if being weakened, the Robinson-lVatman Act, like oth 
strengthened. Such a form of strength is S. 11, th 
which we urge your committee to recommend favor 
is designed to eliminate the loophole created by 
sion. 
as I have said previously, without a strong antitrust 
intry would head straight for the shoals of monopoly, the 
founder and succumb to the lapping waves of some dangerous “ism,” alie 
»our way of life. 
y has small business been so apprehensive about its future than at 
nt time, wher lany schemes have been proposed for junking our a! 
law safeguards Not only have leaders of small-business organization 
meeting here in Washington to discuss the problem, but in local areas a 
the Nation, businessmen in different fields have been meeting to discus 
ibject ar to take action Schemes to destroy the antitrust laws a1 
ainst them and they are greatly aroused. 
ps have united in their support of the equality of opportunity b 
ark against the erosion that would result if the loophole in the Robinso: 
Act were not eliminated. ‘ 
I , the loophole which encourages the good-faith meeting of compet 
ibsolute defense to continual and persistent price discrimination 
as emasculation of section 2 (¢c). Either one would inevitably 
1 two-price system—one price for big coercive buyers and a higher pri 
independents and smaller chains with whom they compete. Histor 
at under such two-price system, the trend of the few very large unit 
onopoly would be accelerated, while the trend of the many small un 
‘xtinction would likewise be accelerated. 
opponents of the Robinson-Patman Act have placed great stress in the 
propaganda on the need for “meeting competition in good faith.” Everyon 
elieves in competition In fact, the food brokers of America would be the firs 
to object if their principals were not permitted to meet competition. Wires ar 
hone calls are exchanged daily between the food brokers and the manufacture 
they represent discussing the prices of competitors and the need for loweri) 
prices where it is required to meet competition. However, it seems to us tha 

a seller can meet competition with one buyer he should give that same cor 
sideration to competing buyers in the same market. Otherwise, it encourags 
the shameful practice of granting price discriminations to a few, which eve 
tually would destroy competition rather than promote it. That is why the fo: 
industry feels there is such a great need for passage of H. R. 11 and §8. 11 by th 
Congress. 

This, I think, shows the food brokers’ concern, not merely for himself, bi 
for the entire food industry If we wanted to be shortsighted, food brok« 
would often profit if their principals were permitted to discriminate “in go: 
faith” in favor of some customers. They would be paid on their sale whethe 
or not a discriminatory price was granted. 

gut the food broker has to be farsighted. He has to look ahead. And he se¢ 
that under such two-price system it would not be long before a large segment 

his customers would be out of business. When the food business or any 
business gets into the hands of a few. then it is dangerous. There would not 
then be a need for many food brokers, because there would not be many 4d 
tributors left. 

{nd we hope that your committee, too, in making its recommendations will lool 

»a period 3 years from now, and 10 years and longer. 

One more point on this. There has been too much sly reference, too muc! 
propaganda referring to price cutting as being the subject of this good fait} 
question. That is not true. There is no limit to price cutting. The restricti 
applies only to price discrimination. 

Gentlemen, in this foregoing statement I have given you facts. The brief 
prepared bv our counsel, which I am enclosing, gives you additional facts. It 
s our plea that you weigh these facts against some of the allegations you have 





The CHarrMan. Congressman Wright Patman 
ssion to insert. a statement in the record o1 
ussion at these hearings. 


I am pleased to order the record to be kept opel 
Patman’s statement is ready to be inserted. 
We will now recess until 10 a. m., September 
Whereupon, 25.1245 p. m., the subcommittee 
it 10 a. m., Tuesday, September 13, 1955.) 
(Statement submitted on behalf of the 
I) dependent Tire Dealers:) 
This statement is submitted by 


lers to present to the Subcor 


ate the views of the idependent tire dealet mn the Rot 
e antitrust laws now under study by this subcommittee 
| Association of Independent Tire De: 
bers, all of whom are independent businessmen 


anufacturers, chair res, or factory outlets for aut 
ion is a nonprofit organiz ving members 
District of Columbia, 
illy the independent tire dealers ar tire retreaders 
these membe are small independent bus 


the 


monopoly 
ngress 
rhe 
ugh col 
otecting and stimulat 
allowances from p 
ot to destroy ce 


nust be n 


hese permissible allowances and discounts or variar 
therefore, be permitted only when they do not 
ompetitior The theory of the Robinson-Patman A 
regarded and since the Standard Oil of Ine na Ci 
s been to ignore completely the effect of pricing po 
Stablish complete defenses for lower prices throug! 
he Robinson-Patman Act disregarding completely tl 
cing pol cies on competitior To make the good 
defense rather than a procedural matter would be to 
Robinson-Patman Act and permit wholesale destruction of ! 
businessman. In the present economy the independent businessman cant 
irvive long in an area of unrestrained price discrimination even thought the 
the price reduction be to meet lower prices of mnet 
petition is lessened by discriminatory pricing practices, 
monopoly and destruction of competiti 
This association requests that tl ‘ongress, at the very 
ipprove S. 11 introduced by Senator Kefauver, which yw 
the Robinson-Patman Act which was drained off by the S 
lo this very day, the Robinson-Patman Act and the ant 
had an opportunity to function as intended by the Congre 
field of quantity limit discounts, and yet there is already 
surces to remove the quantity limits provisions from the 


ifter the quantity limits provision bec 


i sh quantity limits for discounts. although the 
serious effect on the sinall-business man. This is 
ndependent tire dealers where differentials or 


nr justly discriminatory and promote m nopoly 
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Quantity Limit Rule, 203-1, 17 F. R. 11 
on established quantity limits for ruber tires and 
association participated in the establishment of 

d that they would, if permitted to operate, d 
ictices Which have been a serious detriment to 
t into effect 
facturers and distributors brought an action 
ted States District Court for the District of 
rst dismissed for lack of jurisdiction but the United 
he District of Columbia reversed the lower court 

‘or hearing on the merits. B. F. Goodrich Con 


208 F. 2d 829) 


ntity limits have never been pu 


ent with the objectives of the antitrust laws 
ince unrestricted discounts for quantity pur 
opoly situations and destroy the small-business 
made an absolute defense, and if the quantity 
antitrust laws, the natural result will be to 

l can only be stimulated and maintained by 
interests in a particular market. The power of 
petition through improper pricing practices needs 


of the problems pointed out by the chairman of this sub 

ng statement, we submit that the burden of substantiating 

tials under the brokerage provisions and section 2F 

\et which relates to the responsibility of the purchaser 

ug differentials under the due allowance proviso or cost 
uly be upon those who would invoke such provisions 
ards of proof necessary to justify these price differe 
spread abuse which could only result in injury to compet 


businessman, particularly the independent tire dealer, 
r existence and finds himself continually in the whipsaw 
the Government to pay minimum wages and keep elaborate 
nse and to provide benefits for employees at constantly 
’ have been faced with a constant chipping away at the 
otection against monopoly practices afforded by the antitrust 
Patman Act. Any weakening of these laws at this time 
competition can only result in the destruction of competi 
ong run can only result in higher prices to the consumer. 

st, therefore, that the provisions of the Robinson-Patman 
be strengthened by passage of 8S. 11 whose protection 

by the members of this association. 


W. W. Marsh, Precutive Secretary 


mitted by Benjamin Werne, Counsel, United Fresh 
able Association ) 


Werne. I am appearing here as counsel for the United 
Association, a nonprofit, nonmarketing nationwide 
shippers and wholesale distributors of fresh fruits and 
diquarters of the association are at 777 14th Street NW., 
ing at these hearings is to show (1) that the Robinson 
cessary today as when it was originally enacted for the 
petition and the regulation of discriminatory pricing prac 
end its provisions as suggested by the Attorney General’s 
tremely damaging to our entire economy. 
sidered by this committee and to be decided by the Con 
to amend the Robinson-Patman Act to exempt certain 
ractice from the application of the restrictions in the 
ttorney General's Committee on Anti-Trust Laws has 
s. It is my contention that some of these changes 
interests of business in general, particularly with 
loyers in the produce industry. 





I 
f 


the laws ag ] 
or other allowances, 
the subsection that 


ally 


became 


competiti 


ssion 


commodity 

these absolute 
d 
Act enhi 


competition IVISLO 


nh 
nson-Patman Act is divided in 
tained the statement of substantive offense and tl 
the Commission as aftordi 


oO subsections 
e 


ng full justifications 
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eat to deal with procedural problems in Federal Trad 


ngs, specifically to treat the question of burden of proof 





division, the “meeting competition” provision was sepa 
other provisos, set off from the substantive provisions of section 
egated the position of a proviso to the procedural subsectior 
It can be inferred that Congress meant to curtail the defense of 
eting mpetition when it banished this proviso from the substantive divisior 
t | ed In the same way, the language changes made by sectior 
h) of t I nson-Patman Act reflect an intent to diminish the effectivenes 
the sweeping defense offered by the Clayton Act’s “meeting of competitio 
the Federal Trade Commission y. Staley Mfg. Co. case, the Supreme Court 
d (324 U. S. 746 pp. 752 ) 

IP) to the R nson-Patman amendments, section 2 of the Clayton Act 


ided that nothing contained in it ‘shall prevent’ discriminations in price 
ide it d faith to meet competition.” The change in language of this excey} 


pose of making the defense a matter of evidence in eac] 
1ising a question of fact as to whether the competition justified the dis 


r ontereti 





se e report, H. Rept. No. 2951, T4th Cong., 2d sess 
7: See e staten t of Representative Utterbach (sic), the chairman 
House ference committee, SO Congressional Record 9418.)” 


ler the pr so of the Clayton Act, in other words, mere proof of con 

1 t defense without regard either to its legality or its 
tics ether local, nationwide, reflected in a bona fide offer to 

lar istomer, the like. In contrast, the Robinson-Patman provis 

rrowed the scope of the exemption so that it checks the tendency to monopoly 
t vocation of a competitor’s lower prices as a justificati 


( I I ifted the focus (1) from the ambiguities of “meeting con 
s of “meeting an equally low price of a competitor,’ 
2 rm : ng of a “general system of competition” to a requirement 


( er price” be one actually offered by a competitor to a custome 


provisions, aims at pseudo-brokerage allowances and 
ns of other market devices under which discriminatory price Concessions 
ranted to powerful buying organization 





The act prohibits payment of brokerage ] 


only to brokers who are in fact 
or under the control of parties to the sale other than those who pay 


rhe act does not prevent a merchant from owning stock in a brokerage cor] 


but when a merchant owns enough stock to control it, then that brokerage 

rn cannot collect from the producer commissions on goods which that 

irchases through it It may still operate as a brokerage concern 

do siness between producers and merchants anywhere, and that 

e to own his stock in it and draw dividends from its profits 

eas any othe tockholder of any other brokerage concern; but that 

[ Wil Lye tree Trom the taint of commissions collected from the seller LO 
es rendered in reality for the buyer. 

Whether or not a brokerage concern is in a particular transaction acting for 

in behalf or is subject to the direct or indirect control of the buyer, rather 


in of the seller who pays the commission, is a question of fact to be determined 
n the circumstances in each case, Like all questions of fact, it will at times 
easy to determine one way or the other, and sometimes it will hang on the 


HE I I i OF R PERFORMS A VALUABLE ECONOMIC FUNCTION, ESPECIALLY 
FOOD INDUSTRY, SERVING THE SELLING AND BUYING NEEDS OF THE IND 


Che broker occupies a unique position as salesman and merchandising counse 
thousands of small and independent producers, canners and packers, 
resenting them as sales agent, and selling to wholesale grocers and othe 


ie broker appeared in the food and grocery industry soon after the end of 
Civil War. Production and packing of finished food products had graduall 


ved away from centers of distribution, as the country’s population spread 
ward the Middle West and West As the raw produce sources became distant 
mi the distributing and consuming centers, there evolved a complex nationwide 





OOM) 


He 


the minds of pri 
upon personal 


Service 


ong his other services, the 
existing and potential 
f particular importance in the fresh fruit and veg 
dealing with commodities which vary considerably 
matie conditions in these broad and great United 
harvested and marketed 
and must be, ready to 
‘egularly established 
the stream of comn 
id reasonable distribution fron 
umers. He must work fas 
: must know when and where ¢ 
d where commodities are needed The bre 
spring fruits and vegetables can be supplied 
in the wintertime He is the one who n 
n-content food available in a warmer cli 
le for distr ion and purchase to fat 
sible to grow h foods. To be effective in 
st know all there i know about agriculture, 
sts, standard of living, and many other matt 
er acquires II On : X} ence is inealenlable 
pper who harvests and 
: producer and shipper 
fresh fruit and vegetable ay, stands the 
ervant, lv, and eoordinat 
earth” to the kitchen table. 
The general public hears little and knows less about 
mmission, or brokerage, is an extremely small perce! 
the unit of sale or upon the dollar value of the sale. T! 
tual relationship for sales service with his princi 
ed or controlled by any buyer. 


KERAGI SYSTEM IS SUBJ I I I 
RATED BY EXPERIENCE BOTH BEFORE AND SINCH 
DETRIMENT OF THE ENTIRE PRODUCE INDUSTRY 
illy, the seller seeks the highest price obta 
sale most favorable to himself. The hi 
the lowest possible price, under conditions 
Positions of seller and a buyer in the san 


that 7 
I e( 
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IK f the t of both parties that a pseudoagent is representing bot! 
When a creature of the buyer disguised in broke 
e seller, the seller knows who he is Nevertheless, th 
he coercive power of mass buying. The brokerage fee 
( ‘ led brokerage in an ill-disguised attempt to give it legi 
f e it ed by a legitimate name It was at this type of deceptio 
f ir discrimination, that the act was aimed It co 
igh which all price discrimination could pass 
nd vegetable industry, there developed arrangeme) 
d to ¢ the producer and shipper by exacting tribute unde 
guise of ( ¢ brokerage and to give the beneficiaries of this revenue a con 
( t ige by the amount of the brokerage fee 
Wi} ( ( naiers lh a given m irket, either ndiv dually or collectiv 
broke ge agency through which to do their buying In order to se 
irket r to these wholesalers, the shipper or producer had to dea 
kerage agency and pay a selling brokerage fee. 
W ( liers, having an interest in retail outlets for which they 
nte st a broker: agency between the shipper or seller ar 
holesal gel The brokerage agency collected from the shipper 
seller a St neg I erage fee 
I oY ‘ iterests organized subsidiary brokerage agencies, which 
f ought for e parent ret nterest but charged the shipper or sellet 














































































hie of granting selling Commissions to purchasers or their agent 
where the chaser either receives the commissions directly from the manufac 
turer or indirect virtue of its control or ownership of the agency is the 
essence of a virul form of price discrimination. The small retailer is put at 

d dvantage as compared with the larger company which by an agency unde 
its control and ownership is able to obtain an allowance in the form of brokerage 
co ssions whi the small retailer cannot obtain. The inevitable tendency 
rf h diserir ition in price is to lessen competition among purchasers and 
t reate a monoyx of trade in favor of the larger companies. 

One large buye et up its own commission Company, Which sold almost tw« 
thirds of its tonnage of fresh fruits and vegetables to the parent company am 
one-third to other outlets. 








i. buyer had set up under its ownership a brokerage agency 
which sold to the parent company more than half of the tonnage handled. The 





















































rrokerage age! , on 60 percent of its tonnage, was a buying broker for a prin 
cipal that controlled it. A buying broker should be paid by the buying principa 

serves ; nevertheless, the practice was to collect a brokerage from the produce 
and shippers. Hard-pressed shippers and producers had to acquiesce in an al 
rangement which imposed on them a brokerage fee on cars bought for the power 
ful buyer’s reta stores This exploitation of the shippers’ and producers 
necessities Was the more insidious because, on the face of the transaction, it 
carried the consent of the seller. An agency primarily interested in retail sell 








ing exacted tribute from producers in the first instance, and by virtue of the 
revenues obtained through these exactions was, in the second instance, able to 
reduce retail prices when and where such a reduction gave it 


























a competitive 










further, the low retail price of the powerful buyer had to 
be met by the independent competitor. The competitor put pressure on the 

: ‘and insisted on buying at a wholesale price that would enable him to 
sell at retail prices as low as his competitor. The result was a depression of 












































wholesale prices ith the tendency of all wholesale prices in the competitive 
market to drop | it least the margin of the tribute exacted by the large buyer 
} he St nsty e when lhe requi ed the shipper or producer to pay a selling 








exerted methodical pressures on suppliers to keep 


prices for its parent lower than those paid by competitors. It went even further 
\ tively I ting in sales and purchases to and from those competitors 
Ss \ . It appeared on every side of the market. 


V assumed 


























the incompatible obligations of acting as purchasing 
irge buyer and sales agent for its produce-buying sources It 
n other capacities, sometimes as buying broker for competing 






















VITIES WER 
COM MISSION 
PRI 
t been a 

ore the courts interpret 

ent effective administration, 

Aided by private 
s of offenders. 


law's pr 
was uble to halt 
complaints, the Commission 
Private litigants brought 


humerous 
1 of the courts 


successfully against a wide variety of practi 
the leading cases follows: 
fic Tea Co. v. Federal Trade ¢ 
; 9), certiorari denied, 30S U.S. 6: 
Prohibited brokerage 


ibsidian 


ummary ol 
ommission (106 
mo >, rehearing det 
discount integrated cha 
brokerage division. 


» Vv. Federal Trade Commission (109 F. (2d) 
ihit 


ited brokerage where brokers 
ributor. 


tmerica v. Federal Trade 
roh 


268 
negotiated sales 


Commission (114 F. (2d) 3 
bited brokerage to purchasing agent of TO wholesa 
sulers owned agent and received dividends from excess 


) 


Vv. Federal Trade Commission (105 F. (2d) 607 


‘ari denied, 326 U. S. 774): Prohibited broke 
a irchases. 


service Vv. Federal Trade Commission (149 F. 
Brokerage prohibited where buyers received roya 
es from brokers. 
Inc. (46 F. T. C. 404 (1950)): 
Ompany 


ia 


Brokerage prohibited 
and retail buyers owned stock interest in brar 
ine. (3 C. C..B. Trade 


Regulation Serv., par 
prohibited 


on sales to buyers where interfamils 
T.-C: 206 C1961} }: 
ds of stock of purchaser. 


Is, Inc., (38 C. C. Hl. Trade Regulation Serv., pa 
Brokerage denied where broker-representative was own 


Brokerage prohibited 


ved 


the difficulties of doing business under Robi 
to supermarkets. In 1946 it was 


iolated sections 1 and 2 of the 


indicted on the charge 


Sherman <Act A 
d the seventh circuit affirmed. The court said 


ompany tried to rig up various contracts with its suppliers 
suppliers a semblance of compliance with the Robinson-Pat 


relating the discriminatory preferences allowed to cos 
ry consideration with the company seemed to be to get the 
f possible, but to get them at all events * * *.” 
al and a $175,000 fine was paid. 


The Government then fil 
lissolution. 


OF THE ACT, WITH PARTICULAR 
PORTED THE STATUTORY INTENT 
if 


REFERENCE TO THEI 


Goo 


AND HAMPERED ENFORCI 


discrimination that mav ininre 


“competition with” 
customers, Rebates to 


buyers for their 
or services are illegal 
However, the act permits legal 


own account 
regardless of their effects 
justification of discriminator) 
s or good-faith meeting of competition. 

permits the showing of good motives in explanation or in miti 
nse charged under section 2 


r 


eost SAVING 


(a). In discussing the good-fait 








the Robinson-Patman Ac 


t facturer or wholesaler t« S se ‘ ers ‘ 
her, but prov des that if one seller sha meet nm ¢ 


mpetitor in good faith with no subservient intent to 











ns of the act, he may cite that fact in mitigation of his vy 
ns. Some have erroneously interpreted this proviso as one granting tl g 
discriminate in price to meet competiti 
The proviso iin sec. 2 (b) of the present act does ot peri 
ition to meet competition. It does not so st It m g 
ised, in defense of a charge of having violated the act, the 
rebuttal, aS a mitigating circumstance, evidence that he iv | é 
ed i in unlawful discrimination in order to meet co j 
There appears to be no more reason why the good motive o é g 
rice of a competitor should be a complete g 
( l ete justiication in a 1] nal case ce é ¢ 
dissent stated in the Standard case (340 U. S. 2 
r some unstated reason the public interest requires the acceptar 
by motive where injury to competition is involved but 1 lires its re 
ere criminal and conventional trespassers on property rig ( 
gain, to conclude otherwise is to assume that the public interes 
etitive economy is of a lower order of importance tf the publie in 
protecting society against criminal offenses.” 
Cutting through what is a complex and technical issue, the bh of the 
good faith as a defense can be seen from the facts and opinik ! 
ndard Oil case Gasoline was sold by the defendant com vi fcu 
the Detroit area designated as jobbers at 145 cent less per g: mn tl te } 
ice-station customers in the same area There was no showing that the 
inatory price to the jobbers was justified because of cost vings. | 
s introduced that the lower prices were made in good fa to meet an e¢ 
ompetitor s price 
Che Commission proceeded on the theory that, having established a prit 
se based on jurisdiction, goods of like grade and quality, and existence ¢ 
rimination, there was a presumption of discrimin: t] nig 
destroy competition It was then up to the company to r t the « 
ving good faith Kven such a showing, the Com ssi L¢ I I 
e prima facie case but not an absolute defense. 
Upholding the FTC order, the Court of Appeals for the S« ith C lit (17 
(2d) 210) noted that one of the purposes of the Robinson-Pati amendn 
section 2 of the Clayton Act was to forestail evasion of the W 
or induced by having good-faith meeting of compet 
ense The court said: 
Congress sought to change this bypas changing the d ! ry pl 
ide in good faith to meet the low price of a competitor, from a deternse 
hen was, to a procedural aid to enable a seller to overcome 1 pril fieis 
ide by showing a difference in price to customers in the same commu 
ids of the same quality. This was done by amending section 2 of the ¢ 
ct, by section 2 (a) and (b) of the Robinson-Patman Act This ame 
ent, it is clear, provided that if a discrimination in price were shown, the burde 
justifying it was upon the party making the discriminatory price, and he 
et this prima facie case by showing that he acted in good faith to met the 
ce of a competitor, * * 
rhe showing made here by the petitioner that it made the lower price in g 
ith to meet competition, we assume, as the Commission apparently d 
ade out The effect of it was to rebut the prima facie case made by the ! 
ission’s proof of the petitioner’s discriminatory prices If nothing 
ppeared in this record, the case might well have ended there. The 
aking the discrimination was effective to rebut the prima faci: St 
iscrimination, but it still remained a discrimination, and tl 
ffected competition on the retail level among the retail customers 
ers to whom the petitioner has sold The discriminatio n pr 
he parties in this case, which the petitioner had a right 
petitors, was then used by the petitioner’s customers 
mpetitors on the retail level rhe petitioner had giver 


p ssed on to their retailers to bludgeo! 
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he Con ssion is trying to stop, and it is toward the elimination of this 

e cease d-desist order is directed 
This decisis wis reversed by a Supreme Court that split 5 to 3. The case 
as remanded and the IF'TC ordered to hold hearings on whether or not the com 
ny acte yood fuith in meeting competitors’ prices. The Court held that 
‘ 1 of the defenses embodied in the act were to be given the same effect, that 
bse e defenses. Congress had not sought, according to the majority 
oO} “either to abolish competition or so radically to curtail it that a seller 
| ( bs al right of self-defense against a price raid by a com 





Phere is nothing to show a congressional purpose, in such a situa 

pel the seller to choose only between ruinously cutting its prices to 

h the price offered to one, or refusing to meet the compe 

tition and then ruinously raising its price to its remaining customers to cover 











reased unit ¢ s. There is, on the other hand, plain language and established 
practice hich permits a seller, through section 2 (b), to retain a customer by 
ealistically meeting in good faith the price offered to that customer, without 
cessal | ging the seller’s price to its other customers.” 

Thus, the Supreme Court said, the seller has an absolute defense where the 
MTC Ss estab ed a prima facie case of unlawful price discrimination if he 
w ti he met in good faith the equally low price of a competitor. 

Mr. Justice Ree ! vigorous dissent, in which he was joined by the Chief 
Justice and M Justice Black, insisted that the legislative history and wording 

\ e supported the interpretation of the Commission and the lower 
The d nting opinion declared: 
It is cle that the effect of the good-faith proviso of 2 (b) extends only 
é tter of ‘rebutting the prima facie case, thereby shifting the burden ¢ 
the ¢ ssion on the issue of whether the discrimination has or may 
of the effects specified in section 2 (a). The Commission must then 
solve that le, not by inference drawn from the mere fact of discrimination 
ice, but uy ill the affirmative evidence, giving due weight to the fact, if 
proved, that the seller’s lower price was made in good faith to meet his con 
\ illy the entire section 2 (b) is procedural and deals only with the shift 
ing of the burden of proof and the rebuttal of a prima facie case. Since the term 
discriminat n price’ was used in connection with the term ‘the prima facie 
Congres f lently did not intend the term ‘discrimination in price’ to 
( ‘ of the elements of unlawful discrimination in price including the 
et ipon « petition as set forth in section 2 (a). It clearly appears that 
th te ‘ SCT ul tion in price’ as used in section 2 (b) does not inelude 
d, as he n the Moss and Staley cases, section 2 (a) does not require affirma 
ve proof of act njury to competition when the other elements of an unlawfu 
ce liscrimina n are establishes Other interpretations would make sec 
2 py neaningless, for to require affirmative proof of the adverse 
ed minatio n price upon competition, before the prima facie 
e exis ake no distinction whatever between proof of a ‘discrimina 
in price - prima facie case’ and proof of all of the elements of an 
wful dis tion in price. It is the proof of a ‘discrimination in price’ 
n section 2 (b) and not proof of all of the elements of ar 
wrul disc in price, as set forth in section 2 (a), which prima 
( ake e ¢ ission’s Case if proof of good faith in meeting an equally 
( ( ( I nade, the Commission could no longer rely upon 
facie ¢: if must show by additional and affirmative evidence that the 
ere i the « ni on may be substant ally to lessen competition or tend 
any line of commerce or to injure, destroy, or prevent 
( he discriminator and its competitors or between customers 
1 rol th the customers of such customers 
sa truction of sections 2 (a) and 2 (b) we submit correctly and clearly 
f istrates t t ere, as in the instant case, the adverse effects upon com 
ive be ff itive established, proof of good faith in meeting ar 
w price of a competitor under the proviso of section 2 (b) does not 
istification for the petitioner’s discriminations in price. 
cu vy true where, as in the instant case, the competition injured is 
n between competing purchasers, since the fact that the sel 
et the price of the seller’s competitor is not inconsiste 
nd ¢ s not OLICALLY rebut, the proof that retail competition betwee 
c red by the scriminatior 
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aint on commercial competition Types of conduct mentioned by the cor 
\littee report in this connection include: 

Fixing the kind or amount of products that may be used 

Fixing the market price of products 

Fixing the geographical area in which products may be used, 


y lnead 
produ ect 


Fixing the number of firms which may engage in the production or dis 
tribution of certain products. 
These commercial restraints are not effectively controlled by the provisions of 
the Labor Management Relations Act. Nor, as presently written and construed, 
re they curbed by antitrust legislation on the books. This situation should 
be corrected, keeping in mind the cautionary note struck by the report when 
ays that “no one of our conclusions or recommendations implies any change of 
abor’s freedom under the antitrust laws to act in concert in order to promote 
rganization or bargain collectively over wages, hours, or other employ 
* Freedom to pursue legitimate union objectives must be pre 
iid not mask attempts at monopolistic control of the market 
uubt as to the constitutional power of Congress to bring labo 
urview of antitrust legislation. The task is to define to what 
ject to it Pertinent here is the following quotation fro 
nited States Supreme Court in Apex Hosiery Co. v. Leade 





} 


“For the 32 years which have elapsed since the decision of Loeire Lael 
(208 U. S. 274), this Court, in its efforts to determine the true meaning and ap 
f the Sherman Act has repeatedly held that the words of the act, 
every contract, combination * * * or conspiracy in restraint of trade or com- 
erce”’ do embrace to some extent and in some circumstances labor unions an 
their activities; and that during that period Congress, although often asked to 
lo so, has passed no act purporting to exclude labor unions wholly from the 
operation of the act On the contrary Congress has repeatedly enacted laws 
restricting or purporting to curtail the application of the act to labor organiza- 
tions and their activities, thus recognizing that to some extent not defined they 

remain subject to it. [Emphasis added. ]} 

Whether labor organizations and their activities are wholly excluded from 
ie Sherman Act is a question of statutory construction, not constitutiona 
wower The longtime failure of Congress to alter the act after it had been 
idicially construed, and the enactment by Congress of legislation which 

citly recognizes the judicial construction as effective, is persuasive of legis 
itive recognition that the judicial construction is the correct one. This is the 
ore so Where, as here, the application of the statute to labor unions has brought 
‘orth sharply conflicting views both on the Court and in Congress, and where 
fter the matter has been fully brought to the attention of the public and the 
ongress, the latter has not seen fit to change the statute. 








While we must regard the question whether labor unions are to some extent 
and in some circumstances subject to the act as settled in the affirmative, it 
qually plain that this Court has never thought the act to apply to all labor 
! ecting interstate commerce.” 
Yo quote the language of the Attorney General's Committee's report, “To the 
tent that such commercial restraints not effectively curbed by either Anti- 
frust or Labor-Management Relations Act exist, then we recommend appro 
riate legislation to prohibit these union efforts at outright market control.” 


VIII. CONCLUSION 





he legislative intent of the Robinson-Patman Act makes it abundantly cle: 
if Congress considered it to be an evil that a large buyer could secure a 
ive advantage over a small buyer because of the large buyer's quantit 
irchasing ability. The differentials granted such large buyers have been proved 
eyond peradventure of a doubt instruments of power and weapons of. cé 
petitive oppression (H. Rept. No. 2287, 74th Cong., 2d sess., 7, 9. See F7'¢ 
Morton Salt ¢ 334 U. S. 37, 43). 
Congress sought through this legislation to arrest in their incipiency the crea 


n of monopolies or unreasonable restraints of trade and to curtail their 
elopment (U. S. v. N. Y. Great A. & P. Tea Co., 67 F. Supp. 626, 636, aff'd 


172 
hAiw 


( as} 


In a recent decision the United States Supreme Court (Joore vy. Mead’s Fin 
Bread Co., 23 LW 4036) has stricken down attempts by offenders against Robin- 
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Patman Act to avoid responsibility under the law on the ground that none 
e alleged practices had occurred in interstate mmerc 

As stated in that case: 

We have here an interstate industry increasing its domain thr 
mpetitive practices. The victim, to be sure, is only a local merchant: and no 
nterstate transactions are used to destroy him. But the benefi lary is an inte! 

state business; the treasury used to finance the warfare is drawn from inter- 
state, as well as local, sources which include not only the respondent but also a 
group of interlocked companies engaged in the same line of business: and the 
rices on the interstate sales, both by respondent and by the other Mead co! 
anies, are kept high while the local prices are lowered If this method of 
mpetition were approved, the pattern for growth of monopoly would be simple.” 

In this respect, it is well to note the words of Congressman Utterback, manager 

the Robinson-Patman Act in the House, quoted by Mr. Justice Douglas in the 
Vloore case: 

Where, however, a manufacturer sells to customers both within the State and 
evond the State, he may not favor either to the disadvantage of the other: he 

y not use the privilege of interstate commerce to the injury of his local trade, 
or may he favor his local trade to the injury of his interstate trade rhe 
Federal power to regulate interstate commerce is the power both to limit 
ployment to the injury of business within the State, and to protect interstate 
ommerce itself from injury bu influences within the State’ 80 Congressio 
Record 9417). [Emphasis supplied. ] 

The full impact on our economy of permitting pseudo-brokerage allowances 
nd “good faith’ as a defense to a charge of violation is perceptibly being felt 
As litigation is compounded, the ingenuity of marketers will evolve new devices 

for evasion. The plea for untrammeled competition must not be permitted to 
ind us to the evils which such “unfettered” competition has fostered 


Statement submitted for the (Congress of Industrial Organizations 
the Robinson-Patman Act, by Donald Montgomery, director, Wash 
ston Office, UA W-CILO:) 


Because the Attorney General of the Eisenhower administration has launched 
isSive retaliation against the antitrust laws of the United States, I have asked 
‘ this opportunity to appear and state our views and to make recommend: 
The purpose of Mr. Brownell’s campaign is revealed by the Report on Antiti 
aWs prepared and published by a so-called National Committee which he 
selected and set to work, with the approval of the President, 2 years ag 
Simply stated, the objective of this Committee’s report is to declare open season 
r the rule of reason—the Supreme Court doctrine under which monopoli 
his country have long enjoyed good hunting against their small competitors 
» law which prohibits predato1 


T 








Che Committee proposes to cut the heart out of th I 
ractices employed by monopoly concerns to keep small competitors i 
ice, or drive them out of business, or force them to sell out, « ivoid entering 


onopoly-controlled industries in the first place. 





\iost powerful and pervasive of these predatory practices of monopoly Is price 
crimination. In the hands of a large enterprise with large assets and 
erating over a wide area, discrimination can inflict sudden death up s ll 
lpetitors, or can make them conform to monopoly’s rules as the price sul 
Vil Price dise! mination also is employed in the basing-point sVstems he 
ndustries as an instrument for eliminating, not the competitors, but competit 
The Robinson-Patman Act was passed in 1936 as a perfecting amendment of 
e Clayton Act with the purpose of prohibiting the use of price discrimination 
» drive competitors out of business or to destroy competition among those wh« 
emain in business. I wish to address my remarks to that law because holds 
e key to the future of antitrust policy in the United States 
By way of introduction, however, I would like briefly to recount s e of the 
rsonal record on which my remarks are based. In 1923 I was sent to Wash- 
gton by the Associated Western States Opposed to Pittshur Plus to serve 
research assistant to Prof. John R. Commons, who, Pre rank Fetter, of 
Princeton, and William Z. Ripley, of Harvard, was engaged to appear as an exX- 
ert witness in Federal Trade Commission hearings on the ising-point syste! 
the steel industry Five months of concentrated stud i the vé mi IS 


bled in that case gave us some understanding of the power of this 
















hen ( tic price discrimination to keep competition under the cont 





of ad ! concern, United States Steel Corp 

Fro 124 to 1929 I was employed jointly by the attorney general of Wisco1 
sin and the W msin Department of Markets, engaged in application of tha 
State ntitr nd unfair competition laws to monopoly practices. A notable 

f price discrimination arose at that time in the gasoline service station 
bu ( The Standard Oil Co. (Indiana), serving an area of 10 States, put 
into effect a quantity discount agreement under which motor vehicle operators 
raveling through large areas, or any number of them traveling for the same 
mployer, could | gasoline at less than going service station prices by aggre 
gating their purchases over the period of a month. By this device a conside 

e pol n of the retail trade was foreclosed to Standard’s competitor wl 
operate stations in a single locality or in only a small part of Standard’s 10 
State market are Had they offered the same discounts on the small quan- 

es whic the preferred customers could buy from any one of them, Standard 
would have cut the going prices, offering its special discounts from the new leve 

At that time the State of Wisconsin had in effect a marketing order requiring 
every service station to post its prices, including any discounts or special prices 
the oper r chose to offer Application of this price-posting order to the quar 
tity discount agreement created a dilemma for the Standard Oil Co. The order 
require t to state the terms on which buyers at any station could buy at the dis 

nted price RR er than disclose to local customers that its preferred cus- 

ers, who were ret customers just as they were and bought no more at the 
station than they did, could nevertheless buy for 1 or 2 cents less, Standard Oil 
discontinued its quantity discount agreement. 

This w: i good economic and competitive result, since the scheme was not 
based on the economies of large-scale delivery, did not reflect any superior 
efficiency of Standard Oil operations, but was solely a device whereby the com- 
pany used the size of its operations to gain an advantage over local competitors 
Actually the cost of serving the favored customers was greater than the cost 
of serving the « tl cash buyer. Concessions granted to the favored customers 
nevitably had to be made up in the going prices set by Standard throughout its 
irea for the general public 

I have taken time for this recital because it affords one example of a question 


that confronts this committee in its present inquiry. That question is whether 
price discrimination and other predatory practices shall be effectively policed 
ind checked before they accomplish their monopoly purpose, or shall be justified 
nd excused by every specious argument that the law profession and professors 
of law can dream up on behalf of monopoly power. The latter course is what we 





find in the Brow) committee report, and it must be said that it provides many 
outstanding examples of the specious arguments I refer to 

This report of the Brownell committee is a significant and valuation document, 

I would urge the committee and the Congress to give it careful consideration 

ise if is an expert exposition of ruling thought among the 

poly It is valuable because it alerts us to the danger that 


he Department of Justice, the Federal Trade Com- 
ourts, such as we have witnessed in recent years (with Con- 
ki little concern), may soon become settled doctrine 


policy 





ommittee report renders a public service. If we study what 
lize what its proposals would do to competitive enterprise in 
business in particular, and if then we insist that Congress 





meet this danger head on, then, having acted in time, we may look back upon 
Mr. Brownell’s defeated effort to snuff out the antitrust laws as one of the 
isting achievements of the Eisenhower administration. Let us agree that the 
Democrats when in office weren’t doing anything spectacular to arrest the 


strangulation of economic independence by corporate monopoly. If, now, M1 
Brownell’s unseemly haste to reach the end toward which we have so long been 
drifting serves to alert us, he will deserve bipartisan recognition for his publi 


It is no accident that the Brownell committee report strikes its most telling 
blows at the Robinson-Patman Act. ‘The Clayton Act was born out of long experi 
ence in trying to arrest the growth of monopoly. The Robinson-Patman Act, 

22 years of further experience to stand on, provided more effective weapons 
of the practices by which monopoly achieves and maintains its 
e} ov defining such practices with particularity and making them illeg 








price discriminators eve ry conceivable et a the be 


ery possible doubt I will not take the committee's 
TI 





eas in extenuation 1ey can be found in the sections of the report d 
h the meaning of ike grade and quality,” with the eaning of 
stroy, or prevent competition,” with the burden itting facie 
the kind of decrees the Federal Trade Commission should issue, w 
eged impracticability of the “cost defense,” with the ‘q 
d with the “‘good faith” defense 
I deal quickly with these aspects of the Committee’s attack on the Robins 
Vatman Act in order to come to the basic elements it i n to free 


onopoly from the restraints which that law imposes. Here we find spe 


rus the rationale, the line, by which the presiding monopolies of our day hope 
» persuade the people, the Congress, and the Supreme Court to de: ently I 
hen 

Core of the monopolist argument against the Robinson-Patman Act is 
ntention that price discrimination is an inevitable, essent d even desir 

ect of competition Thus, they argue, to place limits on pern sible d 

tions is to put hobbles on competition, to restrain its vigor, and thus to dey 


he public of its benefits. The Robinson-Patman Act ey say, wou repli 


d competition with soft competition 
For example, in pleading for a broad easy interpretation of the “inj 
riterion in section 2 (a) of the Robinson-Patman Act, the Brownell Committe 
this 
For the essence of competition is a contest for trade among busines a 
which some must gain while others lose, to the ultil e benef 











suming public hips on individual businessmen in the n 
irse of commercial events can be hecked by a pric aiscrimil tion 
vy at the serious ri of stifling the competitive process itself rm. 164 
Opposing the “quantity limits proviso” of the Robinson-Pa in Act, the 
tree would have us believe that it is price-fixing Lares I f cle 
\rrangements to impede competi distributive techniques |] ‘ ng hee 
ewed as unreasonable restraints of trade. Hence we deplore tl rling 
1 penalizing of the quantity-discount system An hile free 
ust place primary reliance on the play of market forces as the deter 
f price, the quantity limits proviso, in our view, defeats this px t] y 
neptly sanctioning a crude form of price-fixing by administrative fi whe 
mpetition should safeguard the public interest” (p. 177) 
There is something persuasive about these broad ¢ ors ‘ or a Tree 
etitive process. What is lacking is any recognition what r of e inet 
competitors. The ability of large operators to use discriminatory pric 
to destroy small competitors one by one withont inflicting appreciable 
hemsel ve Ss convenient verlooke 1 the con et : 
tirring endorsements of the competitive process 
The technique of the committee is to dispose of the Rob Pa n A 
itting out of mind the predatory practices that made ( 


The “quantity limits proviso,” for example, was ] 


bute 
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shall not be monopolized by a few large concerns. If this is to deny “reliar 
on the play of market forces,’ we can only conclude that the committee's vie 
of the competitive process is to eliminate all but the most powerful competito: 

on as possible Who then will remain to compete “to the ultimate benefit 
of the nsuming public’? 

It has long been recognized that unfair competition does not promote, 
destroys, the competitive process Far from benefiting the public, it subject 
the public to the increasing control of monopoly. Competition is unfair whet 

reflects power derived from size or other special advantage and does not reflect 
genuine economies or efficiency True, the line is not always easy to dray 
Ieut to obliterate { s this committee’s generalities would do, is to turn the 
power of monopoly lose to prey upon small competitors and on the consuming 
publi 

The Robinson-Patman Act attempts to draw this line. It does not make a 
differences in price illega It expressly allows for differences “which make 
or jue allowance for differences in the cost of manufacture, sale, or delive 
resulting from the differing methods or quantities in which such commodities 


are to such purchasers sold or delivered.” Thus economy and efficiency cat 
be reflected in price. Only in the special case where a monopolistic situation 
exists among purchasers does the act authorize the Federal Trade Commission 
to place a top limit on the quantity that can be reflected in a discount. ; 

Price discriminations that reflect only the dominant position and power eith 
of sellers or buyers are what the act seeks to prevent. A major challenge to this 
purpose of the act has been raised, however, by the Supreme Court. It has held 
that a dominant concern (the Standard Oil Co.) may escape the prohibitions 
of the act by showing that its discrimination in price was made in good fait} 
to meet competition, regardless of the lessening of competition or the injury 
smaller competitors that may result. 

The act provides that a seller charged with illegal discrimination may seek 
to rebut the prima facie case against him by showing that his discriminatory 
price was made in good faith to meet the equally low price of a competitor 
Until this Standard Oil decision in 1951, no one had assumed that this would 
stand as a complete defense—that is, regardless of the monopolistic consequences 

The Brownell committee embraces this decision with enthusiasm. It would 
make this the keystone of Robinson-Patman Act enforcement. Indeed, it would 
go further and greatly extend the freedom this decision grants to dominant 
concerns. 

Its enthusiasm is understandable. The Standard Oil decision has all but 
wrecked the Robinson-Patman Act. Like the committee’s report, the Court 
appears to approach the practice of discrimination with sweeping disregard for 
the inequality of size and scope of competitors that exists today in most lines of 
business. If a dominant concern like Standard Oil can discriminate in price to 
meet the lower prices of small competitors in one locality or another as they 
may oecur, those who presume to offer such competition to Standard will suffer 
reduction of income on 100 percent of their business while the big concern suffers 
on only a minor fraction. If they persist in trying to attract new customers 
under those conditions, they are headed for bankruptcy and Standard is headed 
for complete control of the market. 

But the Brownell committee asserts that the dominant seller (it omits the 
word “dominant,” of course) has a “right” to meet a small competitor’s prices 
(it omits small’) by cutting its prices to some of its customers without eutting 
them to all. From what source this “right” is derived, the committee doesn’t 
say. But it seeks to justify the discrimination on economic grounds: 

“For a seller constrained by law to reduce prices to some only at the cost of 
reducing prices to all may well end by reducing them to none.” 

This gets us to the heart of the matter. We are supposed to be impressed by 
the tremendous “cost” to Standard of Indiana if it can meet the Detroit dealer’s 
eut price only by cutting all its prices in 10 States. The cost to Standard of such 
a wide cut would indeed be great in dollars. But it would be no greater in pro 
portion to its total income than the cost sustained by the Detroit competitor 
Is monopoly to receive more tender consideration under the law than the small 
business man? If Standard chooses not to sustain the loss incurred by cutting 
its prices everywhere, why should it not be required to forego the protection of 
cutting its price in one station across the street from a Detroit competitor? That 
is the kind of decision the small competitor has to make in seeking new custom 
ers; why not Standard? Whereas the Robinson-Patman Act sought to equalize 





Patman Act 
t exposed for 
of competition When 
to take business away 
stence of ¢ ompetitir I 
r price offered by a si 
ndering it Ineffective, punishing 1e CO] etit . ’ 
it again 
This then is the line of the presiding monopolies of our da They would f 
Congress, the administrative agencies and the courts at competition undet 
ie Robinson-Patman Act is soft competition, is not ru d enough to effeet tha 
weeding out process which is tough on the losers but is good for the public. They 


ild reinvigorate competition, as they define it, by taking most of the ray 


of price discrimination 

This is urged throughout all this part of the Brownell committee’s report 

ould be accomplished by borrowing the rule of reason from Sherman Act case 

riking down the per se illegality of discriminations unde he Robinson-Patm 

Act As for the avoidance of competition by industries employing common basin 
oints for the calculation of uniform delivered prices, if 0 ‘xempt 
stematie discriminations from the Robinson-Patman Act and make them 

y when shown to be collusive 

Permit me to reiterate my belief that the Attorney General has done a 

the country by having the views of the monopoly school so fully set 

eir prescription for how the Government should cope with monopolis 

rations can be summarized as follows: 

1) Don’t take them to court, but sit down with them and negotiate conse! 
decrees in which they admit no guilt and expose themselves to no treble-damage 
uits by injured parties ; 

(2) Give them every benefit of the doubt on price discriminations and other 
rredatory practices ; 

(3) Subject them, if they are taken to court, to the gentler adversities of 
1e Sherman Act rather th: he rigors of the Clayton and Robinson-Patmar 

(4) Fine them, if found guilty, no more than $10,000 in any case; and 

(5) Send their officers and agents to jail in no ease. 

We make these recommendations to your committee: 

1. That you elaborate and enlarge upon the public service performed by the 
Attorney General in publishing this report. What I have in mind, specifically 
s that you gather the written dissents to the Brownell committee report, o1 
inv part of it, that were prepared by any of the members of that committee 
and bring them together as a publication of your committee, adding such further 
statements as any dissenting member may care to submit. As you know, the 
dissents were not published in full by the Brownell committee, but were spliced 
in here and there without identification of the names or numbers of dissente1 
in many instances. More often than not the dissenters’ language does not appear 
but the majority presumes to state their position for them in its own words 
This extraordinary procedure deserves an extraordinary remedy. That is why 
I suggest that your committee do what it can to throw light on how much of 

he report was dissented from by how many members, and publish the reasons 
for their dissent stated in their own words. 

2. That you recommend early and favorable action by Congress on H. R. 11 
the bill that repairs the damage done to the Robinson-Patman Act by the Supren 
Court’s decision in the Standard Oil case 
3. That your committee hold hearings on the proposal advanced by Lonis PB 
Schwartz, member of the Brownell committee, for the establishment of a Federal 
‘ree Enterprise Commission to take over from the Federal Trade Commissior 

nd the Department of Justice the responsibility for invest gating mor opolistic 
tendencies and antitrust violations, with such powers as may be found nece 
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of business enter] 


rise in t 


oO oe letter and statement were submitted for the record 
N ,AL CANDY WHOL 


I SALERS ASSOCIATION, IN«¢ 
Washington 5. D. ¢ 


: , Septen er o, 1955 
I \I KK GOK, 
( ) Cn tiee on the Judiciary, 


es ite, Washington, D. ¢ 


ink you for your invitation to 1 
Subcommittee in its 


is to testify before 


~ 


investigation of the field of 
3 : i] ng been absent from Washington during the period 
hearings, we ced fe ind were granted an opportunity to ‘file a writte 
ement f the record \nd it will be much appreciated if this letter cat 
be inserted in the record of the current hearing, and we respectfully request that 
1 li¢ 


our Opening statement before the subcommittee on August 
>, We ; d many questions of vital importance to those whom we rep 
eC} nevi apy tely 1,000 independent wholesalers of candy, as we 


a basic interest in the preservation and strengthen 
Robinson-Patman Act. They are interested in all of the points whic 


ent of August 28. However, we are vitally concerned 
Olly points, which have been most vigorously attacked by the rep 
Attorney General's National Committee To Study the Antitrust Laws 


he recommendation, contained in the report, for congres 
eithe the Miller-Tvdings amendment to the Sherman Act 
Ved e ame ent to the Federal Trade Commission Act 

2 » Oppose t recommendations for legislation to modify section 2 
f the Robi ! ~Atman Act 





avor « egislation, such as is incorporated in the Kefauve 
| (S. 11), wl would tend to correct the weakening effect of the Supret 
( irt de on in the Standard Oil of Indiana case. 
M \ oft statement in support of these positions? 
it I ntenance and fair trade The wholesale confectionery ind 
f si independent distributors, is a typical example of 
\ ee} nd } h does not have the benefit of resale price 
f ed mercehandiss The advertising in the daily pape 
{ of eutrate fferings of well-known brands of 5-cent candy bars, at 
| © wer than the wholesaler can sell the same item to h 
‘ din manv ease ower than the price which the whole 
| the manufacturer 
It e 1 se “loss lenders” include only candy bars which ars 
( their trademarl Demand for these trademarke 
has b ‘ I t up by the sales efforts of the wholesalers, w 
or} } ‘ ! st sales personnel first placed these items on the 
e independent retailers It is generally conceded that the chair 
re) rhe bus wh bars until the items have attained general consnmet 
( mce B er such distribution has been obtained through the efforts 
f the whole nd independent retailer, the mass buyer in the absence of 
e price enance is able to use these same items as loss leaders” to 
ract the » its stores, thus depriving the wholesalers and the inde 
reo? Ti t etails S { the ? 


epeat business which their effort 


has earned. 
e statement of a congres 


ional committee report issued at the 


he MeGuire amendment by an overwhelming majority 
eport re part: “The 


he committee believes that a system of fair trade 
enance produces beneficial results for many small-business men whet 





e loss-leader selling, irresponsible and deceitful price 
ng, and ntributes to achieving and maintaining a healthy resale price 
tire Wie izree with those who believe that “irresponsible price eutting 

j ) vl there now exists no other practical remedy he 
es the f: ‘ Ws.” 

bs ( f Refe ng to the testimony on September 1, before your 

f Mr. Neal A. Riley, representing the Association of Independent 
Ly (Ame ind his reference to our statement 


hefore the Senate 
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M he roximately 1,000 wholesale manufacturers in the candy indu 
maintain their own individual sales staff. Therefore, n 
tha 2 percent of all these manufacturers have their own salesme 
I v the broker represents five or more of them on different classes of conft 
y produ Therefore, the cost of selling is reduced to one-fifth or les 
e cost ch would otherwise accrue to the manufacturer and in the end pai: 
t l 


ufacturers were permitted to pay the brokerage to a buyer or buyer 


ho was able to coerce it, you could readily see that in time the broke 


d ter to be eliminated and the small manufacturers who are unable 
! ntain representation would go out of business. To follow it to its ultimat 
conclusion, we would see the candy business confined to a much smaller numbe 
of 1 ifacture than are operating today. This definitely would be a tenden 
1 d adversely affect the wholesalers who find prote 
t being ble to choose trom a larger number of firms the goods whi 
Trie n 
I ad we are convinced that by the inclusion of section 2 (« 
in the Rol . Pat n Act, it was recognized that the brokerage allowance w 
‘ e most obvious loopholes for the granting of discriminatory prices 
er who was able to coerce the suppliers into granting suc] 
tf ‘phony’ brokerage. 

We he eve that he existence of 2 (¢) in the act has done more to reduce price 
diseru ns than perhaps any other section of the act because of the ver 
nature his ] tice 

We elieve therefore that the per se prohibition of the granting of brokerag 
allow ‘ to any buyer or representative of a buyer should be maintains 
To a erwise we not only permit a return to the deplorable conditions 

SC] 0 \ ( existed before the Robinson-Patman Act was passed, b 
would » tend to eliminate the brokerage function which is so important 


the independent wholesaler and manufacturer alike. This would produce 





definite trend to rd monopoly in the confectionery industry. 

Good f h met gy of mpetition: We believe that the Standard Oil 
Indiana dee I Ss it is interpreted by some, including the Attorney General 
Committee for the Study of the Antitrust Laws, strikes at the very heart of the 
existence of the independent distributor. For example, the committee recon 
mended that “it shall be a complete defense to a charge of discrimination if the 


seller shows that his lower price or his furnishing of services or facilities was 
made in good faith to meet the equally low price of, or services or facilities of 
comparable value furnished or offered by, a competitor.” 
itie Canteen case, which you have mentioned, Mr. Chair 
mia vas decided under section 2 (f) of the act, nevertheless, the facts in tl) 
record, which that case brought to light concerning business practices within the 
, ndustry, illustrate the manner in which this recommendatio1 





would permit destruction of competition without any benefit to the consumer 
I t] se tl Federal Trade Commission found that the Automatie Car 
teen ¢ a ti operator of vending machines, had been able to obtain pri 
it least one-third below prices accorded to the competing wholesalers and vend 
chine operators For example, on a box of 24 five-cent bars, for which t] 
pends lists itor and vendor paid 64 cents, the Canteen Co. generally pa 
{Ss cent On chewing gun, packed 20 units to a box, Canteen paid 38 cents yo 
box, while the ompetitive | ers paid 55 cents. Yet, in the resale of thes 
t he blic, Canteen Co. obtained 5 cents per unit, and the publie it 
‘ henetited ft the discriminations granted this firm 
It ddition e record shows, one candy manufacturer violated the law | 
acceding to Canteen’s request for lower prices. Subsequently, it appears fro 
the Canteen record that literally dozens of other manufacturers sold at simila 
prices We cannot say that they were acting on the basis of “good faith” meet 
ing of competitior We do not know on what basis they were acting becaus 
the complaints brought by the Federal Trade Commission were subsequent 
dismissed However, whatever the basis, the effect upon Canteen’s competitor 
was to place them at an unrexsonable competitive disadvantage. | 
Our conclusion from the record is that the extra margin accorded to Cantee! 
enabled that ver to place its vending machines in locations which its cor ' 
petitive vendors could not serve because the net return on the larger price pai 
the stpall vendor was not sufficient; likewise, that Canteen’s machines could 
hye aced in locations competitive with independent retailers and thus serve t 








The National Ce fectionery Salesmen’s As 
ers, most of whom are brokers, and the Southern Sales 


1iu ( rT - ! okers 


iation with 750 mem- 
men’s Candy Club with 








We have been asked to say also for them that section 2 (cc) does not give 








kers a monopoly, as is contended by some opponents of this provis We 
‘ { ! alesmnan In the confectionery industry that 
partic ‘s are usually individu salesme! The o1 
tference other manufacturer’s representatives is the 
( ral small manufacturers, whereas a so-called 
\ e tirm 
WW ¢ b t there ‘ | ( n | ] O} vw re there etit 
Kerage Tee is not uniform, nor is it set ya law And w e it gene 
a ! I con \ 
ed e de! y of popul n, the extent of traveling olve hie t : 
connected witl | 1 nd other thing it é 
‘ ie l \ I he ~ 
it ect 
C. M. McM1 \ 
] e Ne 


VIemorandun . \) ilys of the effect of the proposed amendment © 
( On = (b) of the Robn on-Patman Act and reasons whi t le amend 
ment is not in the publie interest, submitted by Arthur B. Hansor 


ittorney for Safeway Stores, Inc. :) 


PRELIMINARY 





o ed equality of opportunity bills have recently be¢ i oduced in ‘ 
Senate (S. 11) and in the House of Representatives (H. R. 11 rhese bills 
amend section 2 ») of the Robinson-Patman Ac oO. \ ‘ 
1} (b)) to provide in substance that the defense of “meeting competition” would 
De avallable thé ect price discrimi e sul 
essen competition or tend 1 erie lonopoely in a of e ( 
CDi The | posed al ndments to se 2 ¢ he Re \, ‘ 
pp to have the opposite « R. 349 would end sect | 
psecth s (gz) and _ St gy) ild ake he defens« Lee I 
t i I complete eTense j e of price ; . @}] 
Ss 1OW price to mee ( petition wW made regularly ! erwist 
nd would permit the seller to maintain his customary differential be ‘ 
competitor’s price. Subsection (h) would provide in substance that a seller may 
ng individu vy, Sell at delivered prices, or absorb freight regularly o1 
Wise to meet in good f I I the seller reasonably believed to be an eq 
Ww price of a competit [t would also permit the mainte ‘ 
1 erent 
Although the amendment embodied in H. R. 3949 not the subje 
sion, it is to a considerable extent antithetical to the Kefauver 
f opportunity bill, ind it will be referred to at pertinent 7 
The snbiect matter of the two proposed bills is not me t ( ! CSS 
w be more fully discussed later on Beginning in 1949 ! r | | ‘ 
en introduced in every Congress, and a considerable at f f 
tee history, including hearing and reports, has resulted I} ews 
pressed by the committees themselves, as well as by the committee witnesses 


including representatives of the De partment of Justice and e Federa rade 











Ss an amendment to secti 
Subsection (a) of section 2 
ides in substance that it 
y to discriminate in price betweer 
grade and quality, where 
resale, and where the 
essen Competition 
Inyure, destrov, o pre t ny 
KRHUOWMNLSIV recelve , » vf } 
of tl 


commerce which 


ubsection (a) contaims four 


} t { } 


1 be cost justified, subject 


ix quantity lin (2) the se 
ise to changing conditions 


nceerned 
oposed amendment 


Th Whbedy 

competition o1 
monopoly 

commerce it Shall be a complete « 

for a seller to show that his lower 

or the furnishing of services or facil 

ties to any purchaser or purchasers wa 

made in good faith to meet an 

low price of a competitor, or 

ices or facilities furnished by 


pertitor. 


ld Set tions 2 


(g) and (h) as follows: 
g involving an alleged violation of th 
to a charge of discrimination in price, 
er shows that his lower price, or his 
Ss, Was made, regularly or otherwise, in good 
reasonably believed to be an equally low. price 
facilities of comparable value furnished or offered by, a cor 
peting the seller may maintain below the price of a cor 
in price which such seller customarily maintains: Provider 
t be deemed to have acted in good faith if he knew o1 
the competitor's offer was unlawful 
violation of this act for a seller acting independent 
to absorb freight regularly or otherwise to meet in 
reasonably believed to be an equally low price 
the seller may maintain below the price of a con 
which such seller customarily 1 


or the preceding 
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Oil Company Indiana Standard Oil Co. v. F. T. C. (340 U. S. 231)) For 
Ss reason, and bes se the Standard Oil case is the leading case construing the 


egal effect of present section 2 (b) of the Clayton Act, that case is the starting 
point in analyzing the present law and the changes which would ensue from 
sed amendment. 


ndard had sold gasoline to four wholesale or jobber customers in the 


Dy irea, one of whom was an operator of a chain of retail service stations 
price substantially lower than its price to several hundred other service 
station operators who purchased in smaller quantities but who were engaged 
n competition th the chain in the retail sale of Red Crown gasoline. The 
ondent offered evidence to show that the chain operator had received equally 
offers f1 other suppliers of gasoline of the same grade and quality and 
tI tened to withdraw his business from respondent unless respondent 
wwered its price to meet those offers. The trial examiner found that Standard’ 


discounts to Ned’s were made to meet equally low prices of its competitors 
ind that Standard had to meet those prices to retain its customers. The Com- 
ission made no finding on the issue of whether competition was met in good 
tith, but held that such meeting of competition, even if established, did not 
constitute a defense in the face of affirmative proof that the effect of the 
discrimination was to injure, destroy, or prevent competition with Ned’s. (41 
KF. T. C. 268 (1945), modified 48 F. T. C. 56.) The Commission’s findings with 
regard to competitive effect simply reiterated the statutory language, and it 
not clear whether they found injury to competition, injury to competitor 
oO! oth a PT: C: at BIS) The evidence established only that some customers 
isfavored retailers by the discrimination. 
The court of appeals affirmed (1738 F. 2d 210), holding that the legislative 
history and the language of section 2 (0) indicated that the intent of Congress p 
as to relegate the meeting competition defense to a procedural device which 





clive ed fre | 


y rebutted the presumption of injury to competition which arose from 


proof of price discrimination by the Commission. But even though the re 
Was esta hed “the discrimination continued” and inasmuch as sub 
evidence of njury to competition” among retail Customers was in 
ced by the Co ission, the discrimination could be prohibited even thoug) 
as ade In good 1 h to meet the re sponde nt’s competition 
The Com on’s brief on certiorari in the Supreme Court admitted that the 
entire Commiss agreed that it would be preferable to make the good faith 
eeting of compet mn a complete defense, but claimed that its order was based 
n its interpretation of the existing law. ‘The Commission's brief construed 
the proviso under section 2 (b) as follows (pp. 33-35) : 


There is nothing difficult in construing the application of the procedural pro 


f section 2 (b), if consideration is first given to the several elements | 
of an unlawful discrimination in price under section 2 (a) of that act. These 
elements may, for convenience, be divided as follows: (1) jurisdiction, (2) 
ls of like grade and quality, (8) discrimination in price, and (4) the adverss 
‘The Court of Appeals for the Second Circuit in Moss v. Federal Trade C 
mis n has held in effect that once the Commission has shown that a respondent 


has charged two prices, section 2 (b) then shifts the burden of proof to the 


respondent to prove that the lower price did not have an injurious effect upot 


ympetition. This case does not, as we understand it, hold that the good faith : 
proviso of section 2 (b) is a defense to all charges of unlawful price discrimina- 
inder section 2 (a) It holds only that a lower price discrimination made 
n good faith to meet competition, standing alone, may be a defense. How- S 
ever, in the instant case, the Commission went further and established by p 
ffir ve evidence that the petitioner’s discriminations in price to the four 
red « { ers did have the effect substantially to lessen competition or to 
njure, destroy, or prevent competition. While it would have been necessary 
for the Commission to prove only that such discrimination in price may have 
that effect, the Commission has established in the instant case that petitioner’s 
liscriminations in price have had an injurious effect on competition beyond 
that reg ed unde1 ction 2 (a) of the Clayton Act, as amended 
em Re lear the effect of the good faith proviso of 2 (b) extends only 





to the matter of ‘rebutting the prima-facie case’, thereby shifting the burden of 
roof to the Commission on the issure (sic) of whether the discrimination has or 


nay have any of the effects specified in section 2 (a). The Commission must 
then resolve that issue, not by inference drawn from the mere fact of discrimina- 


















Sherman and Clayton Acts, as f | he he 








il Act Congress was dealing with competit 
ect, and monopoly, which it sought to prevent.’ Staley Mfg. Co. v. Federal 
Comm'n (1385 F. 2d 453, 455). We need not now reconcile, i ts « 
the economic theory which underlies the Robinson-VPatn: \ ith 
of the Sherman and Clayton Acts It is enough to say that ¢ gress did 
seek by the Robinson-Patman Act either to abolish compet m or so 
» curtal it tl { i Clit Ww ¢ d have ho sSuUuDS n righ 
‘ Lin i price raid by a competitor I é p if a rege « 
r requests his s¢ om ower price ered to | by ‘ 
seller's petitor’s, the find it esse , ‘ f 
Ss survival, to meet that p in te ‘ eel ‘ ig 
il Ss custome! s th sé A Lor tit na port n 
he seller’s product, and tha Ss ste er \ d resu n forcing 
ih higher unit cost al } up he selle ( us é 
ere nothing to show a congressional purpose, in sucl situation. to « 7 
e seller to choose only between ruinously cutting its prices to a mers 
hh hie nrice ( 7 ‘ ( re 1 ) or j ' 
eu mel t ‘ ‘ ‘ 
! hg e and « ( t 
1) oretal L ( ( ! 
et » that customer ect 
ng me! 
e hat a on it nterpre 
eX t p. Boo 
! reted by the ¢ vould ne 
ile when there was or ght be nil rv to pet I t ‘ e le 
So interpreted, the proviso would have suel ittle, if any, app j ‘ 
ctically meaningless.” 
Che three dissenting ju : og ed that pet be ( 


proviso te 








cle on in the Standard Oil ease ind t mere 
i ( I Ol fan amb lous statute ilso as a re 
e h-b? 1 Act with our national economic policy 
1 her antitru LW See Report of Attorney Genera Co 
i it his d ion which the Kefauver amendment seeks 
I IN ¢ iver’s interpretation of the Standard Oil decision (sup 
i errol : ply de nstrated by the subsequent history of that cas 
| ( que held that Standard Oil had not acted in go 
‘ | conceded that Standard had “substantial reaso 
f s of jJobbe counts was likely unless it met 
( Phe « t of appeals refused to review the recertific 
( S n fe procedu reasons and returned 
( 


them to tl! 


l 
! da ) 0. Vv. £. T. C. (CCH Tr. Reg. Rept. Para. 67 


\ AND \ » } SALS 
( Ihe Keck 1 Trade ¢ ssion with respec { 
‘ ‘ efense il e Standard Oj] proceedings, togethe with 1 
( } ! poil ul delivered price practice ed to a1 
( nd the Robinson-Patman Act to clarify tl egality of 
deft and of freight absorptio1 rhe conflicting theo 
e] ( ( n the WNeftauver mendment on the one hund and the Si preme Con 
- ndard ©) ise on the other became increasingly appare 
¢ ( erous congressional hearings on the proposed amendments 
Most of the ] ( | 


sed amendments dealt both with the meeting competit 


ivered pri 





! r practices, in a manne 
H. R. 3949 | s pending in the S4th Congress. Moreover, tl 
problet st ( l, inasmuch as freight absorption and delivers 
rices ( ( ethod of lowering prices to meet competition. TI 
Ke I ght therefore introduce additional uncertainty into 
regarding ( ibsorption and delivered prices. For these reasons, 
g d of the delivered price contr 


roversy will be briefly revie 


wed 


Controversy 


rhe use of delivered pricing methods as a phase of a concerted plan or & 
ti ze prices and terminate competition among the participar 
been frequently condemned in Sherman Act proceedings. (Maple Floori 
Me cturers Ass’n vy. United States, 268 U. S. 562 (1925) Cement Manu 
! .’ Protect ( {ssn \ United States, 268 U.S. OSS: Nugar Institute 
] States. P97 T 8. DS Under these decisions, “delivered” pric Ings SVs 
s were condemned if instrumental in price fixing conspiracies but were he 
\ They “if 
More rece the Federal Trade Commission attacked delivered price pra 
es, first as racies under the Federal Trade Commission Act and late 
ler the R on-Patman price discrimination provisions also. These at 
cks culminated in F. 7. C. v. Cement Institute (333 U.S. 688 (1948) ), in whicl 
Supre ( rt condemned an industrywide concerted system of multiple 
ing-point pricing as violating both the Robinson-Patman and the Fede 
Prade Co s \ Some of the dicta in the Supreme Court’s opinion raised 
serious doubts as to whether any 


delivered price quotation was lawful unc 
atma The majority opinion there stated (pp. 723-724, 725) : 
We furth eld that 


price d riminations are necessarily involved where 

( ‘ g point is distant from the point of production,’ because in sucl 

lations prices ‘usually include an item of unearned or phantom freight « 
equire the absorption of freight wit 


ith the consequent variations in the 


seller 
‘ Since such freight differentials bear no relation to the 
ctual cost of delivery, the are systematic 


discriminations prohibited | 
whenever they have the defined effect upon competition.’ 

% * * * . 
ingle company to sell one customer at a lower pric 
sells to another if the price is ‘made in good faith 


to meet an equally 

price L ipetitor But this does not mean that section 2 (b) permit 
seller to use a sales system which constantly results in his getting more mone) 
To! a = I on _ I t 


ome customers than he does from others.” 














Sul ( f led the S ndard O se in January 195 nd 
‘ ! 4 he S2d Congress which would yt 1 
‘ ed es and freight absorption, and would codify the de 
Oil e with respect to the section 2 (b) proviso (S. 71! 
so ( Ss. 619 is under consideration in Senate and House 
he Federa rade Commission recommended that ss 
j tf wnles the effect of the diserimination mau hb S 
etitio or tend to eate a monopoly in an " ( 
( O! ete ce nse for the seller to sl v that his 
1 0 faith oO et equally ( price ] 
‘ | bv tl Judician Col itter hont tl ( 
I ‘ ad re ion (S. Rept. 293, April 28, 1951), and hearings ere 
the Senate Select Committee on Small Business (S. Rept. 5S¢ 

1] Q). 195 | e CO! ttee could not mke recommendations, but its re port 
! ( tt gh opponents of the bill claimed tl W ld] il 

ss. Ss hy en ho appeared at the ¢ tte 
hearings were out evenly divided in their attitude toward the bill Mor V 
the hearing nd reports disclosed that there was little opposition to the yn 
ciples ¢ d S. 719, but that its opponents contended primarily that the 
The sure wa hnece v hecause of the Standard Oil decision There was . 
s tl ! is worded ght shift the burden o | f 
{ o ( ( ! ind that the bill would legalize ( 
b ‘ ed 1 the ¢ nent Institute case (see als ~ «| 
N 8 on S. 719 (April 23, 1951).) 

1) +} Soy t flyyey? lebat on S. 719 it was po nted out that the princely} lt 
el died in the bill had en acted on favorably a total of 7 times in Congress 
3 1 s in the Senate and 4 times in the House of Representatives (97 Cor 
gressional Record 95S4 The bill was passed by the Senate, after the Kefauver 
i l ! s identi with the amendment proposed by the Federa 
Trade Commission and with 8S. 11) was rejected (97 Congressional Record 
pp. 9398-9399, 9401 (Aug. 2, 1951) ) In the House, hearings were held on the 


companion bill, H. R. 2820, and S. 719 was reported favorably (H. Rept. N« 
x] Cong., 2d sess.). The foregoing committee report pointed out that the 


he rings and ( tes n S. 1008 in the previous Congress demonstrated tha 


Congress and the public overwhelmingly approved the propriety of freight 








n. S. 719 apparently acted upon in the House and died there 
In the S3d Congress Senator fauver again introduced a bill to amend 


section 2 (b) of the Clayton Act (S. 1357) which apparently was identical with 

his present bill (S. 11) A bill also was introduced by Senator Capehart (S 

1377) which would codify the Standard Oil decision. 

sent Congress, a number of bills have been introduced in additic 
H. R. 11 relating to the Robinson-Patman Act. H. R. 3949 int 

Representative Walter appears to be similar to S. 719 (S2d Cong 





1S. 1377 (S3d Cong This bill would codify the Standard Oil decision 
d also authorize delivered prices and freight absorption in good faith t 
neet competitors’ equally low prices. Other bills which have been introduced 
! e S4th Congress include a number of so-called declarations of policy (H. R 


2611, H. R. 2850, H. R. 2690) as well as other bills (H. R. 1840, H. R. 2577, H. R 


hus ippears that both the Senate and House have consistently expressed 
their opposition to the theory embodied in the Kefauver amendment. The Sen 
te on at least two occasions rejected such an amendment and passed legislation 
which would codify the decision of the Supreme Court in the Standard Oil case 


Moreover, the ¢ mittees of both the House and the Senate which have studied 
the problem have pparently without exception, opposed the Kefauver amend 


ment. Committee witnesses representing large and small businesses joined in 





ring noncollusive freight absorption and good faith meeting competition 
Opposition to all proposed legislation was based in large part on the theory 
gislation was unnecessary and that freight absorption and good fait! 
eeting competition were already lawful. 
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ence of competition that it must, of 
ize court once wrote: 


can only be 


necessity, inju 


Ss, in its very essence, a contest for trade.’ 
. + * * 
writer already quoted has summed up the problem as it relates 
n-Patman Act a manner which may well be applied to price reduct 
under any of the acts under consideration : 
rhe ght of a seller to lower his price 


ce of a compet 


‘ 


in good faith to meet the qually lou 
rr in the sale of goods of like grade and quality is, in reality, 


right to compete For to deny a seller the right to meet his competito1 


ver price to his customer is in effect to deny him the right to 
that competitor. A 1941 report of the Federal 


gressional committee, is in part: 


; 


compete Ww 
Trade Commission, to a cor 


l 


“<The right of self defense against competitive price attacks is as vital in 


com petitive 
Th 


economy as the right of self defense against nersonal attack. ” 
e anticompetitive effect of the Robinson-Patman Act should not be increased 


through adoption of the Kefauver amendment at the risk of open conflict wit 
: tar 


titrust policy and legislation (Automatic Canteen Co. v. F. T. C., 346 





aw (Sel 
antitrust 

his lawyer 

rust laws, and that 
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to me: 
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ex 
ered Wiis, 
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ty’ m: put Rob 
roaches and has i 
may readily become in 
f er Government nor business gains from that situation” (}p. 148) 
The decision in Minneapolis-Honeywell Regulator Co. v. F. T. ¢ 
86 (7 Cir., 1951)) generated additional doubt and confusion con 
ompetitive effect” test of section 2 of the Clayton Act lhe court 
there held that substantial price discriminations which were not co 
lid not substantially lessen or prevent competition within the meaning 
Robinson-Patman Act and that “a mere possibility of such injury is ins 
sustain a charge of violation of the aect.””. The Solicitor General sought 
iri claiming that the court of appeals decision flouted the Morton Salt 
Che Supreme Court granted certiorari but dismissed after oral argument 
ng that certiorari had been sought too late. Mr. Justice Black dissented 
testing that a mere technicality had left intact the lower court’s decision wh 
so squarely trod on the Morton Salt case that it invited summary reve! 
See 344 U. S. 206, 216 (1952.) ) 
The use of the “competitive effect” test in sections 2 (a), 3, and 7 of 


Clayton Act has thus given rise to a great deal of confusion and uncertainty 


the law. If this test should also be incorporated into the defensive pr 
to section 2 (b), additional uncertainty would result and sellers who wanted 
tain their customers would necessarily be compelled to meet price competition 


peril. As the majority report of the Senate Committee on Jud 
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vould primarily benefit large businesses 

sest to the greatest concentration of buyers : 
capital to establish branch plants in strategic | 
tant market areas. See Report of Senate Select 
S. 719, Sen. Rept. 586, 82d Cong., Ist sess. ; Simon, 19 | 
legi f 


gitimate 


to the economy which would result from 

and delivered price practices which might be outlawed 
ment, include the following 

ibsorption represents simply a seller’s reduction in price 

meet the lower price of a more favorably located compet 
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is market to chieve production economies wh 
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Prohibition of legitimate freight absorption 


ght absorption would also result in an increased numibe 
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lt in price competition and lower prices 
rs from absorbing freight would appear normally 
sen. Rept. No. 2627, 8lst Cong., 2d sess., 10, 11 
on, The Case Against the F. T. C. (19 U. Chi. L. I 
20-824) ; Report of the Attorney General's National 


Antitrust Laws (Mar. 31, 1955), 198, 200-221.) 


T 


DEPARTMENT OF JUSTICE, FEDERAI TRADE COMMISSION, AN 


GENERAL 8S COMMITTEE TO THE KEFAUVER AMENDMENT 


Department of Justice 

the Department of Justice has always taken 

that the proviso to section 2 (b) of the Robinson-Patman Act embod 
Moreover, the Divis 


tal for 


The Antitrust Division of 
position 

a Substantive defense to a charge of price discrimination. 
has always favored the congressional policy of permitting this eleme 
of price competition and has opposed the principle embodied in the Kefauys 


amendment 
During the pendeney of the Standard Oil case, Herbert A. Bergson, then As 
9519 


ant Attorney General, testified for the Department of Justice on January 25 
as follows: 
“The section | b)] presently permits sellers to justify 
d minations on the ground that the lower prices to one set of buy: 
good faith to meet the equally low prices of a competitor” (he 
beommittee of the Senate Committee on Interstate and Fore 


otherwise forbid 


}) 
were made in 
ings before a 


Commerce on S, 236, Sist Cong., Ist sess., p. 77) 
The formal report to a congressional committee dated February 25, 1949 
Peyton Ford, assistant to the Attorney General, agreed with Mr. Bergson’s te 


mony (hearings before 


Sist Cong., Ist sess., p. 820) 


subcommittee of Committee on Interstate and Fore 

(Commerce on 256, 
Mr. Bergso ilso testified before Subcommittee No. 1 of the House Commi 

e Judiciary in hearings on S. 1008, Sist Congress, 1st session, that 
ent of Justice opposed the Kefauver amendment (p. 12). 

the * * * Kefauver amendment 


+h 


ecommend deletion of ’ 

in the bill has the effect of retaining the rule of Sta 

F. 2d 210), a decision by the Court of Appeals for 

uit which held that good faith competition is not a defense whe 

would be to lessen competition. While we recognize the competiti 

n which arises when one purchaser obtains advantages denied to oth: 

chasers, we do not believe the solution to this problem lies in denying t 
ity to make sales in good faith competition with other selle 


iret 


rs the opportu 


{imphasis added. } 

In fact, the Department of Justice was so fundamentally opposed to the pos 
taken by the Federal Trade Commission in the Standard Oil case that t 

| refused to appear and argue that case before the Supre 


(Apr. 23, 1951), p. 5; 97 Congres 


Genera 
(See S,. Rept. 208, S2d Cong., 1st sess 
Reeord 9875) 
De] tment of Justice took the same position with respect to S. 719. M 
a Deputy Atiorney General, stated that the Department 


vs interpreted section 2 (b) as providing a complete defens« 
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ISD) 


trust policy 


to the 


sneceeded 


proviso ol 


ndment ould adversely affect the entire economy, in 
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Authorized Alaska Airlines and Pacific Northern to operate Seat 
\laska sery in competition with Pan American and Northwest, for the 
I h of these carriers entry into the United States; 

Authorized ‘Ita-C. & S. and National to compete with Pan American 
the Caribbean 


Selected local service carriers to operate throughout the country: 


‘tunklines were invariably excluded from this field of operation even thoug 
they fought hard to secure authorization, and despite the present and ev: 
vreater prospective competition between the trunks and the local se 
alrilhes 

f ‘air freight carriers (all former nonscheduled operators 
to operate the best air freight routes in the country—over the violent op) 
sition of the entire domestic trunkline industry ;: 

Certificated Riddle Airlines (a former irregular) to operate a New Yor 
Puerto Rico freight service 

Certificated Aerovias Sud Americana (a former nonscheduled carrier) 
operate freight services between Tampa-St. Petersburg-Havana-Cent1 
America 

Certificated Mackey Air Transport and Midet Airlines (new carriers 
operate between Florida and the Bahamas: 

Certificated Trans-Pacific Airlines (formerly nonscheduled) to ope 
alongsit vaiian Airlines in the Hawaiian Islands: 

‘anted a blanket exemption to the Air Freight Forwarders against 
solid opposition of the trunkline carriers ; 

Required the lowering of airline fares to 4% cents per mile in 1945; 

Suspended certain proposed coach fares of trunklines in 1048, thus pre) 
ing them from meeting nonscheduled fares for a considerable period of til 

Adopted increasingly drastic policies of disallowances in determining m 
rates, resulting in the payment of lower mail rates to air carriers; 

Imposed severe labor protective conditions on carriers involved in merge 
and consolidations ; 

Disapproved acquisition of small carriers by large carriers in the cases 
American-Mid-Continent ; United-Western ; 

Increased the amount of territorial and international competition amo 
United States carriers so that today there are 2 across the Atlantic: 2 acr 
the Pacific; 5 into Latin America, including 1 all-cargo operator: 3 to Puer 
Rico from the United States, including an all-cargo lines; 4 to Alaska; 

3 from the mainland to Hawaii. 

In contrast to these and many other actions which were usually taken contrar 
to the opposition of the certificated carriers in general or of the larger carriers 
in particular, conclusions as to monopoly are based on the isolated and misleading 
fact that the CAB has not certificated a new trunkline. In the final analysis, 
this means is that the CAB has not certificated a new carrier to duplicate t] 
existing competitive services between the 6 or 8 greatest traffic-producing cities 

he country. Certainly, it does not prove the accusation that the CAB is, in at 
sense, monopely-minded or industry-dominated. 

On page 1994 of the transcript, Professor Adams suggested that “the regul 
air carriers * * are subsidized by the Government.’ This comment must be 

iken in the light of the previous statement made with respect to certain adver 

tising by American Airlines, Trans World Airlines, and United Air Lines, set o 

on page 1993 of the transcript. 

The committee should be advised, as it doubtless is, that no one of the afor 
mentioned carriers is now subsidized by the United States Government and h 
not been for some period of time. In fact, operations of the so-called domestic 
trunklines are almost entirely free of any subsidy payments. 

On page 1996 of the transcript, Professor Adams referred again to the alleged 
failure of the Board to certificate new trunkline passenger carriers. Reference 
was made above to actions of the Board which substantially refute any accusation 
of this kind. As has been said on previous occasions, this is an argument i! 
semantics and is not supported by the facts of record. 

The Civil Aeronautics Act of 1938 is a carefully considered statute designed 
to create a system of regulated competition for commercial aviation. Determina 
tions respecting the successful administration of the act and air transportation’s 
contributions to the commerce, the postal service, and the national defense require 
more consideration than was provided in the few comments made thus far to your 


subcommittee. The generalizations advanced by Professor Adams are, at best, 
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eeping oversimplifications on a complicated matter. I would not suggest 

s letter even begins to make the case for the progress in commercial avis 

gely attributable to the foresighted Civil Aeronautics Act and its administra- 

n since 1988. 

If the subcommittee feels so disposed, we should be pleased to submit further 
more detailed data—either for inclusion in the record or, preferably, as the 
s for an appearance before the subecommittee—to dispel many of the miscon 
ions Which arise when popular labels of an unpleasant connotation are sub 
ited for reasonable efforts to discuss a problem in specific administrative 
lation 

Respectfully yours, 

STANT 


Erecutive Assistant te 


House OF REPRES! 
Washington, D. C., Septen 


0} | f M and Vonope ly 
ompmitter 


Washington, D. ¢ 


CHAIRMAN KILGorRE: In accordance with your 
prepared and submit herewith for inclusion in 
committee a statement respecting the Robinso1 
iis statemen ntains 41 triple-spaced pages and appendixes 
inity to eXpress to you INV appl 
ment for inclusion in yout 


nd best wishes, I am 


WRIGHT PATMAN, MEMI 
hecame apparent that this committee’s hearit istribution prob 
te be principally a discussion of the Robinson-Vatman Act, 1 wrote to 
distinguished chairman offering to make a statement I appreciate the 
in accepting my offer, and 1 hope I can say something 

> committee in its deliberations 
w heard arguments about the Robinson-Patman Act 
lumbe ot withesses Vhe question which these argument pose 1s a 
The question is: To what extent shall the antitrust laws confer 


business over small business?’ Or to sti 


se, the question is: To what extent shall the antitrust laws make 
leterminant of who wins out in the competitive struggle? The issues which 
e decided are therefore these: First, to what extent do we want business 
a few giant corporations; and, secondly, how rapidly do we 
ion to proceed ? This means that there are three courses of 


SMALL BUSINESS CAN BE DESTROYED RAPIDLY 


urse of action is to repeal the Robinson-Patman Act or to open loopholes 
;17 
at 


»act which will amount to the same thing as repeal In this event we wi 


vy eliminate upward of 5 million small business firms which now account 


approximately one-half of the volume of business done in the United States 
antially all nonagricultrual business will then be carried on, initially, by 
ut 500 to 1,000 giant corporations. But there are substantial differences in 
sizes of the corporations which today make up the group of 1,000 largest, so 
we decide to make competition purely a contest of size, then we may expect 
the greater giants will to a considerable extent eliminate the lesser giants, 
the result that there will be a continuing concentration of business even 
ong the 500 or 1,000 largest corporations. 
If the decision is made to repeal or weaken the Robinson-Patman Act, the 
ractical consequences will be the same whether the decision is carried out by 
w legislation or whether it is carried out by nonenforcement or reinterpreta- 
n of the law on the part of the administrative and judicial agencies. Con- 
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iderable reinte: ation of the law is now being made by the courts and, 
particularly, by the Federal Trade Commission. This occurs in day-to-day ¢ 
sideration of events and legal cases arising under the act. <All of this reints 
pretation is toward the building of a confused structure of thought, toward 
assimilation of widely publicized slogans into the reasoning about factual sit 
tions, and toward the creation of new provisos, exceptions, and exemptions 
situations where benefits from a violation of the law is first imagined and the 
vecepted as a theoretical certainty. Substantially all of this reinterpretation 
the law and this reappraising of factual competitive situations from new the 
I al angles is bringing about an erosion of the law It is creating legal 


tradictions which paralyze enforcement and, in short, it is resulting in 1 
t 


forcement of the law. These are the results of a highly organized and « 
attack upon the law which has been sustained now for approximati 


I do not need to remind any member of this ommittee 
been in the Senate over these years either of the potency of the method 
obby which has been working to destroy the Robinson Patman Act. So- 

oots lobbie have been organized to stir up complaints from people 

at they had any problem in living within the law. Special 

work upon every medium of propaganda, including the prof 

Studies have been arranged for, and reports or statements |} 

een solicited from almost every distinguished body whose utterance, be it ¢ 

brief phrase, could be quoted to advance the purposes of the lobby In sh 
very conceivable device and pressure have been used to advance the obje 
wrecking this law in one way or another. The strategy for wrecking the 
through reinterpretation, erosion, and nonenforeement have heen to create 

‘usion about the mtent and meaning of the law, and to invent conflicts where 
conflict exists And the method for influencing the enforcement agencies 
ourts, and Members of Congress has heen to constantly repeat the allegat 
hat confusion and conflict do exist. This committee will be mindful, IT am 
hat anything it might do which would aid this propaganda drive, or 
redence or stature to the arguments being used in this drive, would aid in 

lestruction of small business, and in the advancement of monopoly, just 

hough it recommended a bill which would have the same result. 


SMALL BUSINESS CAN BE DESTROYED MORE SLOWLY 


Leaving aside now, the possibility that this committee might lend itself as 


forum for the propaganda drive, there is a second action which might be take 
This is to leave the Robinson-Patman Act as it is now and insist that it } 
enforced to the fi extent possible under the Supreme Court’s recent int: 
pretations of the act In this event, and assuming that such enforcement 
actually obtained, then upward of 5 million small-business firms will be destroys 
ait a Somewhat slower rate, and the rate at which substantially all business 
concentrated into a few giant corporations will be correspondingly slower. 

At this point we might recognize if the Robinson-Patman Act is repealed 
of the 5 million small firms now in business will not be destroyed; nor will 
of them be destroyed if the law is left as it is now and enforced. There w 
he instances where the giants of an industry will allow a number of small 
competitors to live, as a matter of caleulated policy. This will be in instan 
where the competitors reach an agreeable compromise with the forces of c¢o1 
petition, such as was done in the cement industry. If the committee will refe 
to the evidence cited by the Supreme Court in the cement case, it will find 1 
early in the history of that price-fixing conspiracy there were a numbe 
independent companies that did not wish to join in the conspiracy and ra 
prices 

All of these were not however destroyed. They were beaten into submissio1 
by the old-fashioned practice of dumping. Some of the larger cement companies 
established punitive prices in the market areas of these independents and he 
these prices until they capitulated and joined in the general basing-point systen 
Since it was obvious to these would-be independents that they could not survive 
their competitors price discriminations, they took the only practical action opene 
to them, which was to demonstrate a willingness to abandon competition at 
follow along with the leaders’ higher prices. This meant however, that compet 
tion was destroyed—tirst, as to price, then as to quality of product, then as 
services offered to the customers, and even as to the prices paid for the retur! 
of bags in which cement had been shipped. Finally, the question of expanding 
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cooperatively, and collective 
at D panies entered the business 
fail to provide an effective antitrust law against pure abuse of 
we can expect to get mixed results. One ult w be that 
> competitors will be destroyed. Bu the extent that 
not destroyed, their independence lL be destroyed and 
destroyed. , 


MPETITION 


rse of action “aimend the binson-b’: 
ave been dor the act b} » Supreme ¢ 
(I idiaha ) il 
extent, prese Lhe rtun 
ing about absolute equalit 
efficient firms that are hurt and 
On the contrary, 


powertul oft 
tuken toward 
ie with efficiency 


oward n OnOpPot will be slowed 


erge be eliminated 


SINESS COMP 


some groups Of small-busines 
given before your committee 
me that those witnesses either represent at 
d parties who have been found to practice monopolistic price 
n Violation of the Robinson-Patman Act. It appears, therefore, that 
d those violators whom hey re} resented have become bitt 
son-Patman Act and urged that either changes be made 1 it to accommos 
aled lL am not surprised t goe thout sayi 
st easier if the laws they are lating were 
nding ; 

I would like to cite a few examples of the instances to which refer Short 
re Mr. Howrey and the present administration took ove 
mission that agency had proceeded against General Motors 

Spark Plug bs the Electric Auto-Lite Co Chose 
h cont ! all of the spark-plug business, were charged w 
mnination in violation of the Robinson-Patm: 
am told that before Mr. Howrey assume 


Trade Comtnission the Commission had 
} 


Li 


) 


Ly 


is alleged in those cases It had decided to issue order 


although the orders were not released for the at 
LO, 1953 
+1 


the Commission in those cases sparked a flood o 


obinson-Patman Act We have noted speeches by spokesmen 


and out of bar association meetings condemning those pre 


We have witnessed featured articles by certain highly placed members 


enulties in schools of business administration concerning those cases And 


ve have noted that those proceedings have been condemned even before 


ommittee. For example, Mr. George H. Souther, manager of the | 
t] 


‘ 


partment of the Electric Auto-Lite Co. and who served as counsel for 
mcern in the proceeding brought by the Federal Trade Commission, has te 


before vour committee. Needless to say he did not praise the Robinso 


Act 


hut 


I 


Li 


what did the spark-plug cases involve? I repeat they involved a challenge 


e Federal Trade Commission to the claim of big business that it should 
eft free to practice monopolistic price discrimination. The Federal Trad 


mission found that General Motors Corp., the Champion Spark Plug ¢ 

the Electric Auto-Lite Co. had made it a practice to charge small-busin 
en who were their customers substantially higher prices than they requ 
mpeting larger customers to pay Among the favored larger custo 


mers 
} 


e B. F. Goodrich Rubber Co., Pure Oil Co., Goodyear Tire & Rubber Co., Se 


ebuck & Co.. Montgomery Ward & Co., Atlas Supply Corp. (a purchasing 


‘ 


ir 


( 
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agent for the Standard Oil companies), Cities Service Oil Co., the Ford Mot 
Co., and others 

Despite the fact that the respondents, the three large producers of spark plu, 
control almost all of the spark-plug business in this country, they defended the 
monopolistic discriminations in price on the ground that they in so discriminati 
in price were simply “meeting competition in good fath.” In other words, the 
giants found it necessary to discriminate in price in order to meet the no) 
discriminatory lower price of one of the few tiny spark-plug manufacture: 
Therefore, these giants discriminated in price in violation of the Robins 
Patman Act, with the effect of injuring competition between and among spark-p! 
manufacturers and among their customers. The Commission found that 
effect of the price discriminations involved in those cases had been “to substa) 
tially lessen, injure, destroy, and prevent competition between and amo1 
respondent's customers receiving the benefits of the said discriminations ar 
respondent's customers who do not receive such discriminations.” 


THE PLEA FOR GOOD FAITH 


In those instances big business was not allowed to utilize the claim of gu 
faith as an excuse for destroying small business and competition. Howeve 
their representatives are now appearing before your committee and urging th 
the Robinson-Patman Act should permit good-faith violations of the act. 
argument is loaded with two tricks, and with alternative ways of defining ‘“g 
faith,” either of which might be used, depending upon the defendant’s « 
venience. 

First, good-faith discriminations may be taken to mean the same thing th: 
mean under the Sherman Act. In this event, the Robinson-Patman Act wou 
add nothing to the Sherman Act. And of course it was because of the Sherma 
Act's inadequacy to cope with this very problem that Congress passed the Clayt: 
Act in 1914, and again because of the inadequacy of the Clayton Act that Congres 
passed the Robinson-Patman Act in 1936. 

Here I might note that one of the frequent arguments which has been ma 
before this committee is that the Robinson-Patman Act conflicts with the She 
man Act. The gist of that argument is that the Sherman Act tells compet 
tors to go out and compete as hard vs they can—while the Robinson-Patman Act 
says, “Don’t compete too hard—don’t compete so hard that you injure your co! 
petitors.” This is a nonesense characterization of the Sherman Act, and 
nonsense characterization of the Robinson-Patman Act. Both acts recogni 
that certain methods of competition destroy competition and create monopoly 
and that these methods are for other reasons unwholesome and unfair. Bot 
the Sherman Act and the Robinson-Patman Act condemn price discrimination as 
one of these methods. 

In the most famous Sherman Act cases, the Standard Oil and America: 
‘Tobacco cases decided by the Supreme Court in 1911, the principal issue was t! 
methods by which those companies had attained their monopoly positions. Thes 
were the methods of price discriminations, and the, were condemned in thoss 
eases. Similarly, in the recent A. & DP. case the issue was price discrimination 
This was a Sherman Act case—not a Robinson-Patman Act case. And it 
volved the same types of price discriminations which are prohibited by th 
Robinson-Patman Act. A. & P. had cut prices at its retail stores in selects 
market areas to drive out independent retailers while holding its prices up 
other market areas. A. & P. had likewise abused its great bargaining power | 
force suppliers to make discriminations in its favor. In addition, A. & P. ha 
operated a dummy brokerage company, taking brokerage from its suppliers. 

I am sure that this committee will take particular note of the fact that th 
method of effectuating price discriminations through a dummy brokerage com 
pany is the thing which is condemned by subsection 2 (c) of the Robinson-Pat 
man Act. And subsection 2 (¢) is of course the portion of the law on whic! 
the anti-Robinson-Patman Act lobby is presently centering its fire. Repeal oi 
this section of the law would open a loophole in the whole law and would hav: 
the same effect as repealing the whole law. 

In the A. & P. ease, A. & P. lawyers argued, as you might expect, that tli 
A. & P. dummy brokerage company was rendering a brokerage service to it 
suppliers, and that this method of taking discriminations should be excused 
The Court condemned this practice—as a violation of the Sherman Act, and it 
condemned A. & P.’s other methods of price discrimination. 

Since price discrimination runs afoul of both the Sherman Act and the Robin 
son-Patman Act, what then is the difference between these acts as regards this 
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ictive method of competition. The differet 


degree of lawlessne and abuse of power whit n 
In practical experience the Sherman Act a 


f lawlessness for the price 


Lows 


discriminator, and it allows a mpany which 
ooses this method of building a monopoly to destroy untold numbers of smal 
ms and it allows such a company t njoy the 


to e Oy 


fruits of its near-monopol) 
ition for decade upon decade The Robinson-Patman Act was 


Intended 
stop this destructive method 


of competition before it results in monopoly 


act was itntencder to < 


ond he methods hecause of destruct » effect 
d not because of any e , 


Vil intentions on the part of those who 
ethod And the Robinson-Patman Ac 


ce the 
t was intended to give a righ 
e victims of abuse of power. 


DEFINITIONS OF “GOOD FAITH 
How then does this relate » “good faith’? Che simple fact Ss that 
irliest decisions under the Sherman Act the Supreme 


Court injected this ques 
on of “good faith.” 


And by this the Court reasoned that a price discriminator 
vas in good faith until its practices were of such a scope and it had so nearly 


monopoly that there was a clear inference that the company intend 
onopolize. In other words, there was bad faith when 
ted of attempting to monopolize. Obviously such 


maintain the competitive system. This was 


a company was con 
a law as this is not adequate 
recognized in 1914 Yet some 


f the witnesses before your committee have argued for returning the antitrust 
s to the pre-1914 status. McKinley era antitrust laws did not 
a McKinley era economy They 


onomy 


even wor 
certainly would not work for a 1955 


The second and alternative way of defining 


“good faith” is that which the 
Supreme Court adopted in the 


majority opinion in the Standard Oil (Indiana ) 
In that opinion the Court adopted what it called a self-defense concept 
the good-faith proviso of the Robinson-Patman Act, but it construed self 
efense as a right to use an unlawful method against competitors who have used 

unlawful method. This is the first instance since I undertook the study of 
aw that J have had called to my attention a decision of a court which excuses 
in injurious act as one done in self-defense against a lawful act. 
if the Court 


cuse 


The decisior 
, in this instance, is so utterly contrary to established legal principles 
that I am certain the Court will reverse its holding at the first opportunity 
However, that day may be years away, and in the meantime thousands of inde 
pendent small businesses are being destroyed. It is for this reason that I have 
introduced a bill on the House side, H. R. 11, to alleviate the damage to small 
business done by this decision, and Senator Kefauver has introduced an identi 
bill, S. 11, in the Senate. This committee is, I am sure, 
bill since 


al 


familiar with that 
it was referred to this committee, and I am happy to note the distin 
guished chairman of this committee is one of the cosponsors of S. 11. 

I wish to call this committee’s particular attention to the destructive and 
nullifying concept which is dressed up and presented 


in the seductive tern 
good faith.” It is the main slogan of the lobby 


which has been working to fre 
¢ business of the remaining restraints which the Robinson-P 


atman Act place 
vninst al ise of power Oy of the mor Vo 


! 
ciferous lobbyists against the Robin 


Patman Act, Mr. William Simon, has treated this committee to a profusion 
doubletalk on this point I have noted, moreover, that 


{ this committee has 
nted Mr. Simon permission to 


include in the record of its hearings (| 
anseript p. 2292) a statement which he made on this subject to the Ant 
nopoly Subcommittee of the House Committee on 


J the Judiciary. This state 
ent of Mr. Simon contains so many misstatements concernil l 
history of the Robinson-Patman Act that I fel 


g the legislative 


compelled to point out those mis 
inade them. Similarly, I feel 
lave its record completed on th 
point. Therefore, in accordance with the permission granted 
nguished chairman of 


itements to the House committee where he first 
iit it would be useful to this committee to ] 


me by the dis 
this committee, I have provided the committee with a 
copy of my statement for inclusion in your record immediately following M1 
Simon’s statement 

It is interesting to note that Mr. Simon and others who speak in the interest 
of big business today oppose the application of the Robinson-Patman Act to stop 
monopolistic discriminations in price as were practiced by the Standard Oil Com 
pany of Indiana when shown to meet competition in good faith, even in those 
instances where the effect of such monopolistic discriminations in price substan- 
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destroys small business, and tends to create a monoy 
Hierce 
vho have appeared before your committee and attacked the 
\et in the course of giving their testimony, including Jesse W 
of Chairman Howrey’s team in the operation of the preser 
ssion, seemed to agree with Mr. Simon in defending 
minations which had been practiced by the Standar 


S PLEAS 


xpressed concurrence with views contained 
Generals National Committee To Study the Ant 
tobinson-Patmen Act. They particularized their s 
ressed in the report of the Attorney General’s Committers 
‘or law-enforcement agencies to produce more proof of 
the Supreme Court of the United States said was nec 
he ense of Federal Trade Commission vy. Morton Nalt Ce 
respondent, Morton Salt Co., in selling its finest brand of 
used a quantity discount system of price discriminat 
vhich a 10-perecent discount was granted to purchasers wl 
s $50,000 worth of salt in any consecutive 12-month period. It 
large purchasers ever bought sufficient quantities of r 
the lowest possible price under its discount syster 
‘o., National Tea Co., Kroger Grocery Co., Sa 
intie Davci tie 
se the Supreme Court stated in upholding the Comm 


findings fail to show that respondent’s discriminator 
eounts had ‘ iused injury to competition. There are specific finding 
int such injuries had resulted from r spondent’s discounts, although the stati 


does not require the Commission to find that injury has actually resulted.” 
Furthermore, the Court pointed ont that the Robinson-Patman Act was es] 


| t 


designed to be applied in Situations such as was presented by the Morto} 
Salt case In that connection I quote from the Court’s opinion as follows: 
“Respondent’s basic contention, which it argues this case hinges upon, is that 
ts standard quantity discounts, available to all on equal terms, as contrasted 
‘xample, to hidden or special rebates, allowances, prices or discounts, are not 
‘iminatory, within the meaning of the Robinson-Patim: \ct Theoretical! 
liscounts are equally available to all, but functionally they are not I 


\ 


es (if reference to it on this point were necessary) no single 

il grocery store, and probably no single wholesaler, bought 
0.000 cases or as much as $50,000 werth of table salt in 1 year. Fm 
the record shows that, while certain purchasers were enjoying one 01 
pondent’s standard quantity discounts, some of their competitors made 
all quantities that they could not quaiify for any of. re 
nt’s dise nts, even those based on carload shipments. The legislative 
ry of the I inson-Patman Act makes it abundantly clear that Congress 
msidered it ean evil that a large buyer could secure a competitive advan 
tage over a small buyer solely because of the large byer'’s quantity purchasing 
bility The Robinson-Patman Act was passed to deprive a large buyer of sucl 
he extent that a lower price could be justified by reason of 


dvantage except fot 
' ished costs due to quantity manufacture, delivery, or sale, or b 
tte s good faith effort to meet a competitor's equally low price ” 
me disturbed particularly as I note that representatives of these 
violators of the antitrust laws, including the Robinson-Patman Act, are pushing 
their case for emasculation of our antitrust laws to such an extent that they 
filtrated the Attorney General’s National Committee To Study the Antitrust 
Laws and are appearing in such number before congressional committees, in 
cluding your distinguished committee, in urging changes in our antitrust laws 
contending that they are acting to protect competition. 
In order that the record may show how they and the persons they represent 
ve protected competition, IT am attaching as appendix A to my statement, for 
insertion in your record, a list of cases dealing with law violations of those they 
represent end others referred to in their testimony. Those cases arose because 
of discriminations in price and other monopolistic practices had been used with 
the effect of substantially lessening competition and the tendency to create 
monopolies. I particularly urge that those interested in this problem review 
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ucks into a town and meeting the 


iad fixed ¢ 


is unit cost went up, and most likely he was so 


vreaut percentage of his business lle |} 


y, this is not a question of efficiency ; it is a question « 

if the local baker were greatly more efficient than t 

t cost for making and selling a loaf of bread were h 
effect would be the same. If the little baker reduced hi 


back his volume, the b baker would meet that 


tm 
his volume back This is competition of size, not 
would come into play only if, to meet the local baker's 


ad to reduce its price everywhere. Then the competition w 


PRICE DISCRIMINATION MAKES INEFFICIENCY 


When we were investigating this practice we found the same thing goin 
in industry after industry Big suppliers were discriminating in their pri 
either to undercut the smaller companies are to meet the prices of the local « 

Sometimes the big companies would meet the price of local compar 
to put them out of business and sometimes to make them raise their pr 
Where a big company found that a local competitor was selling below its natio 
price, it would meet the price in that area, and if the local company did not sl 
igns of going out of business, then the game of raising prices would start. 17 
hig company would lower the boom for a while and then raise it again. If tf 
local company failed to raise its price promptly, then the boom would be lows 
again Before long, after a few ups and downs, the local company would ea 
on to the fact that it had better raise up to the big Competitor's price. Since 1 
big competitor is not going to permit local companies to have more than a « 
ain share of the local market, the only profitable thing they can do is to r: 
their prices up to the big suppliers’ price. 

rhereafter the same proposition holds: No small supplier has any real inde 
pendence to reduce his price. Discrimination makes it so easy for the big 
petitors to meet his price, and he knows they will meet his price, and hence 
knows he can only lose money and not gain any volume of business by reduc 
his price. There are only 3 or 4 01 perhaps 1 or 2 big suppliers in each indust 
vhich have any independence to reduce prices. This is the things that keeps 
prices to consumers high: The centralized control over prices which is maintaine 
by discrimination. This is soft competition 

it is not much trouble to see, why the big corporations do not like the ant 
discrimination law These corporations are at the top of the heap and have 
an unfair advantage over all of the smaller competitors. Many of these giant 
corporations are fat and lazy, and they would not like to have to compete wi 
smaller companies on the basis of efficiency. Many of them know that if the 
did have to compete on equal terms the smaller companies would run rings 
nround them. 

Most of the big corporations are inevitably inefficient. They have a large 
number of high-priced vice presidents; they have huge advertising and polit 
expenses and, worst of all, they are snarled up in more bureaucratic redtape 
than the worst Government bureau we ever had. Most of the managements dor 
know who their own people are, and most of the underlings have to spend the 
time making up elaborate repots and reading regulations to find out what 
thority they have to do what. All of this takes time and money that mig 
be spent in productive work. 

Now that is only one side of the coin. When we were drafting the amer 
ments to section 2, we also had the problem of small customers, such as wholt 
suilers and retailers, trying to compete with big wholesalers and big retaile 
We spent most of our time on this problem. 

We found that suppliers were frequently giving competing customers radical]! 
different prices on the same item without any cost justification for making t! 
price to one customer any different from the price charged another customer. It 
was in this field—the distribution field—that the greatest number of indepet 
ent firms were going out of business. The manufacturing field had already bi 
come highly monopolized in the period from about 1890 or 1900 up to and throug 
World War I. As you know, it was during the 1920's and early thirties t] 
thousands of independent merchants and small chains were driven out, and 
distribution fields were rapidly becoming monopolized by a few giant chains 





ol sect 
petition among suppliers and the 
some situations a supplier's diseri 
any effect on the customers. In othe 
nations hjure competition among his custome! 

oth ituations a supplier’s discriminations may injure 

his customers Then, of course, there miay be othe! 

lier’s discriminations injure neither Competitors nor 
tomers are not in competition with one another, there is no injury th 
he discriminations do not put a small competitor to a substantial di 

e is no injury there. 
ubsection (a), then, contains the genera prohibition against price 

m. We did not prohibit all price discriminations. And we did hot 
riminations Which do only minor injuries in other words, we ¢ 
trouble business about picayunish matters. But where the injury 

tial, the language is tight, and it was meant to be tight. I will quote the 

lage as follows: 

where the effect of such discrimination may be substantially to lessen 
ition or tend to create a monopoly in any line of commerce, or to injure, 
oy, or prevent competition with any person who either grants or knowing 


t 


the benefit of such discrimination, or with customers of either of 


On the other hand, we wrote into the bill a positive exemption for discrimina 
s which are justified by differences in the supplier’s costs. We did not want 
be accused of interfering with efficiency anywhere in the economic system, 

d in tact we did not want to interfere with efficiency. We were not trying to 
ke any advantage for small business, not even to offset the advantage which 

had enjoyed in the previous decades. We merely wanted to give 

ill business an equal opportunity, or at least something approaching an equal 

ortunity, 


business 


\t the same time, however, we put the burden of proving a cost justification 
the company that makes the discrimination. The law does not just take the 
pany’s word that it has a cost justification. After a company has been 
ed to have made a discrimination and has been proved to have caused a 
bstantial injury to competition, then the company may come forward and 
im a cost justification but it must prove its cost justification. 
In the problem of small customers trying to compete with big customers, we 
ind that there are other ways a supplier may discriminate among customers 
sides discriminating in price, but amounting to the same thing as discriminat 
x in price. We found, moreover, that these roundabout discriminations were 
dely practiced, so we drafted a subsection of the bill to cover each type. We 
nd, for example, that A. & P. had set up a dummy brokerage company which 
percentage rebate or kickback from the suppliers on all of A. & P’s pu 
ises. Therefore, we put subsection (¢) in the bill, which forbids the supplier 
pay the customer a commission or brokerage except for services actually ren 
red in connection with the sale or purchase of the goods in question. This 
tion likewise forbids the customer to accept such a commission, and it speci fi 
ly covers any agent or intermediary which is in fact acting for one of the 
posite parties to the transaction. In other words, the law cannot be circum 
ted by setting up a dummy commission company. 
We also found other situations where suppliers were paying the advertising 
| omers and not paying the advertising bill for other customers 
we put subsection (d) in the bill, which forbids the supplier to pay for any 
ng of benefit to one customer unless he makes such benefits available to all 
tomers on proportionately equal terms. 


‘ 


for some cust 


\t one time there was some thougiit of trying to incorporate this prohibition 
to subsection (a), or at least placing on it the same limitation as to where 
ere is an injury to competition. We had a great deal of discussion about this, 
out whether the courts would recognize that advertising can divert business 
m one merchant to another, and what all it would take to prove to the courts 
t a particular advertising campaign had been the cause of one merchant 
ning business and another merchant’s losing business, and so on. So the risk 
creating a loophole in the whole law was grave. The result was that we con 
ided that if we put this prohibition into subsection 2 (a) we would risk 
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en have the schedules in their briefcases, but 


suppliers who offer quantity di 
( 


of the vear ad 


mers; they may tell just certain customers 
street pas = the prices SHOWn Ol The Price 
oration, lie knows that he cannot 
hat prices he will pay for its 
the street is paying the price 
arn this even when he finalls 
H. R. 567 would tell suppliers w 


to see that all of their customers 


e where the Robinson-Patman has broke 
) of the act. This section has been completely 
decision in the Automatic Canteen case. 
tigating back in 1935-56, we found many instances 
were coercing great numbers of small suppliers into gi 
scounts. 
bill was aimed at suppliers. It prohibited an 
such discounts where the discounts were si 
t of injuring competition as specified 
‘felt that something ought also to be done about this situation 
r was coercing the discriminations from a large number of supp 
ms were two 
in many lines of commerce the merchants handle many differ 
so many different suppliers, that one supplier's discriminations ali 

’ e the effect of any substantial injury to competition. On the o 
mand, the combined effect of these discriminations from all of these supp 
would have such an effect. 

The seco n why we felt that subsection 2 (f) should be written is 
administrative one We saw no reason why the enforcement agencies s! 
have to brit i large number of cases against many individual suppliers whet 
law ought to go directly to the root of the evil—that is, to the buyer who coerce 
these discriminations, 

We thought that we had made such a provision in subsection 2 (f) But 
the Automatic Canteen decision, the Supreme Court made a ruling which throw 
this section completely out of the window It ruled, in effect, that a big buy: 
who coer 1] ‘s into giving it discriminations cannot be held aceountal 
unless it can be proved that the buyer knew that the supplier's discriminatic 
could not be justified by any of the justifications provided in the act. This n 
that in order to remain within the law, all that a big buyer has to do is to keey 
itself ignorant of what its suppliers’ costs are I have offered no bill to corres 
this problem. I call the committee’s attention to the problem in the hope tf] 
t will find the proper solution. 


H. R. 11 AND H. R. 567 SHOULD BE PASSED IMMEDIATELY 


I do not think that the bill before this committee, S. 11, goes far enough, o1 
that it would do what we really ought to do. It occurred to me that if we did 
what we ought to do, we would repass the Robinson-Patman Act. But frankly 
I do not think we could pass the Robinson-Patman Act in this Congress. S. 11 
will correct in part the damage done by the Standard Oil (Indiana) decision and 
restore some measure of protection to small business against big business abuse 
of power, although it will not give small business all of the protection it was 
intended to have by the Robinson-Patman Act. 

Now we cannot wait until such time as we can pass a bill which gives sma 
business full protection. We are confronted with an immediate and compelling 
practical problen Subsection 2 (a) has for all practical purposes been rendered 
a nullity ‘The practical result is that thousands and hundreds of thousands of 
smuill-business men all over this country are being injured, and they are being 
sorely injured. Many of them are being put out of business. 

i hope that this committee will read some of the testimony of small gasoline 

ilers who have been coming here and testifying before the committee headed 

my colleag the Honorable James Roosevelt These dealers have come from 

he United States, and they all have the same heartbreaking story to 

Chey are being ruined. They are being ruined by price discriminations 
good faith to meet competition 
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BLIC RECORD PERTAINING TO MONOPOLISTI 


IISCRIMINATIONS 


The following materials are divided into four parts as 


Part I. Failures of the Sherman and Clayton Acts 


Part II. Purposes of the Robinson-Patman Act 
Part III. Status of the section 2 (b) or “good faith” defenses 
Part IV. Status of the section 2 (c), or “brokerage” prohibit 
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be knocked down when we go throug 
od deal stronger than Wwe are I am certa 
law undertakes to restrain the liberty of 

not allowing him to exercise his right to do 

f ng me down, unless it should be in self-defe 

ation or infringement of his rights. What is done the 

the restriction, of the liberty of one which is absolut 

Now, that same prin 

business If a man who is strong, Who has the endut 
size and with wealt is allowed to use that against 

competition. Competition 


ation of the liberty of the other. 


i 


consists in being able to 


cheape or in quality better, n service better thar 


IS competition The Standard Oil Co. did not compete 


hen it went in and destrouved them. They committed 
much as the man who phusically used his strength te 
sabout him.’ [Italics added 
1914 originated with the bill, H HOOT 


D7. introduce 
April 14, 1914 (51 Congressional Record 6714) Section 


<1 discrimination in price between different purchasers, 
to destroy or wrongfuily injure the business of a 


1” 


irchaser or the seller. Section 2 did not 


contail 
riminations made in good faith to meet competitior 
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reported out on May 6, 1914, and the report (H. Rept 


sess., pp. 8-9) showed that the section 2 prohibition of p 


m was confined to a well-known, common, particular form of 
n. Thus, the report stated, in part: 
“Nectior 2 of the 
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bill is intended to prevent unfair discrimination. The 
sity for legislation needs little argume nt to sustain the wisdom of it In 


it has been a most common practice of great and powerful combinations 


n commerce—notably the Standard Oil Co., and the American Toba 
and others of less notoriety, but of great influence—to lower prices of t} 


oftentimes below the cost of prices of production in certain 


ind sections where they had competition, with the intent to de 
unprofitable the business of their competitors, and with the ulti 
view of thereby acquiring a monopoly in the particular localit 

h the discriminating price is made. Hvery concern that en 
must of necessity recoup its losses in the 7 


articular 
commodities are sold below cost or withe 
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public, that your committee is strongly of the 0 
itrust laws ought to be supplemented by making this 


ne 
nation a specific offense under the law when practices 
mmerce.” [Italics added. ] 


nt 583, made the same statement for the Senate Ji 
ts report on H. R. 15657 

pon the bill to enact the Clayton Act (S. Rept. No. 695, ¢ 
. Juiv 22, 1914. to accompany A. RR: 15657, p. 1) the Senate ¢ 
Judiciary said: 
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practices illegal, to arrest the 
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making 

creation of trusts, conspiracies, and monopo 
consummation.” [Italies added.] 

During e debate on the bill in the Senate, the following identification 

made of the particular form of discrimination to be prohibited by section 2 


“Mr. WatsnH. * * * Section 2 refers to that form of unfair competition 


ally denominated as local price cutting. * * * 
“Perhaps the most conspicuous offender in the matter of unfair competit 
by local price cutting has been the great Standard Oil Co.” (51 
Record 14099). 


er: 


Congressio! 


“Good faith” destroyed the Clayton Act 


With this evidence before us showing that the section 2 prohibition was ¢ 


fined to a “particular form of discrimination,” the debates in the House and 


Senate make it clear that the “good faith meeting of competition” proviso, wh« 
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cement of this section as its standards are pointed ¢ 
Federal Trade Commission above referred to, 

2287, T4th Cong., 2d sess., on H. R. 8442, 
obinson bill said: 


ion 2 lies principally in the fact that: 
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iliation for those of law, with destructive I 
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» concessions given to prevent the 


g manufacturer, to prevent it 


loss of a chain sto 
manufacturing its own 
from discouraging in its stores the sale of a given manu 
be strongly urged by the manufacturer as ‘made in good 
ion’” (S. Rept. 293, 72d Cong., 1st sess., p. 90). 
ng on the effect of the good faith proviso as it related to 
the FTC said: 
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be’ to produce the forbidden results. It 
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legal means its 
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d that 
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heen too restrictive in requiring a showing of general 
ditions in the line of commerce concerned, whereas the 
portant concern is in injury to the competitor victimized by 
Only through such injury in fact can t larger, general init 
this broadening of the jurisdiction of » act, a more effe 
such injuries is possible and the more effective protection of 
at the same time is achieved” (op. cit. p. 8). 

The Senate report quoted the same language as the House 

as follows: 

This clause represents a recommended addition to 
your committee. It tends to exclude from the bill other 
of its letter, but accomplishes a substantial broadening 
contained in section 2 of the Clayton Act. The latter 
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f the Robinson-Patman Act, if it is clear on anythir 
‘signed, not to protect particular classes of compet 
al test of fitness, and place the competitive strugg 

In brief, the “philosophy” of the Robinson-Patn 
determinant of who shall win out in the competiti 
ition squarely upon the question of who can perfor 


t “ay 


ind distribution function at the lowest cos (dl 
p! e making from coer ive, centralized control, 

t just the few top firms—may reduce its prices at 

s competitors 

aving what is already said in the foregoing excerpt 
The Robinson-Patman Act was intended to provic 
tion, and an equality of opportunity for a 


SECTION 2 3) DEFENSI 


s opinion written by the late Chief Justice Stone, in / 
Ntaleu Co oot | S. 746, dec. 1945) the Supreme Co 
ission of the section 2 (b) defense that had been made 
its opinion in the Standard Oil (Indiana) case. The Cou 


opinion, or so it said, in interpreting the defense in 


HCTSR De CISIONS 
ved two distinct types of price discriminations. The 
problems under the 2 (b) defense and they were treat: 
s I and II, respectively, of the Supreme Court’s opinio 
inatory practices dealt with in part I of the opinion relate to it 
system. As a general rule Staley sold its glucose at de 
which were computed as the base price for glucose announced 
plus the rail freight charges from Chicago to the buyer’s destinatio 
Ss glucose was not manufactured at Chicago nor shipped from that point 
Commission held that this general system of pricing was discriminatot 
ind violated section 2 (a) 
It had been Staley’s practice on occasions, however, to make certain devia 


ns from its general price formula, and the FTC held these deviations to 1s 


inatory in and of themselves. For example, while the majority of 
’ istomers paid the formula price, Staley had certain favored custome! 
om it sold at the carload price, although the purchases were made in les 

carload lot Similarly, at times when general price increases were mad 
the favored cust ers were booked far in advance at the older, lower price, an 
frequently without the customers’ knowledge. 

The Staley Co. plead the section 2 (b) defense, claiming that it was simp 
meeting its competitor’s lower prices in good faith in both instances. Tl 
Supreme Court rejected Staley’s claims to the 2 (b) defense as a justificatio 
for both types of discriminations. Here it may be noted that both Staley’s get 
eral formula of pricing and its deviations from this formula were held to bi 
illegal en the ground that each type of discrimination was assumed to have 
the factual situation of Staley’s industry, substantially adverse effects upon com 
petition. According to FTC's complaint and findings the competition affecte 
was that of the buyers of glucose, among whom the discriminations resulted 


Cl 


substantial inequalities 
Thus it would appear hypothetically possible at least, that in other situatior 
' this kind the discriminations involved in the general formula of pricing might 
in the factual situation, create such inequalities among competing buyers 
found to violate section 2 (a), while deviations from the formula pricing 
ight be found to do so; and conversely, it would seem hypothetically possi 
at in other factual situations the discriminations involved in the formula pr 
g might be held to violate section 2 (a) while deviations from the forn 
might not be so held 
The good-faith issue involved in Staley’s general formula of pricing can 


rstood by re 
) 
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4 U. S. 726) The Staley and Corn Products cases were « 


ference to the opinion in Corn Products Co. v. Federal 1 
ded by the Supreme Court on the same day. 
system of pricing which both Staley and the Corn Produ 
een followed by the latter company before Staley came 
Products Co. sold at delivered prices. Its delivered pric = 
ts base price for glucose announced at Chicago, plus ra 
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to meet equaily low Chicago prices of competitors there, but 
tablish elsewhere the artificially high prices whose discriminatory ef 
"entire pricing system (supra, p. 756). 
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awful price, he may enjoy the presumption that his 






petitor’s price ful, and proceed with immunity 
Had the Court onstructed the defense to mean self-defense in the nort 
el of the te With the burden of showing justification upon the defend 













pleading this defense, the seller would be justified in his violations only whe 
he could ow that he was in dire peril, and where the circunistances were su 
that ould not prevail upon the policing authorities to make a timely inte 
venti against his competitor’s unlawful act. Moreover, there would norma 
be a reasonable t on the time during which the seller could continue 
meet a competit unlawful price without obtainime legal intervention. As tl] 
( rt did construct the 2 (b) defense however, it would appear to leave the la 
h no facility for terminating a discriminatory practice. Indeed, the selle1 
make the lower nondiscriminatory prices which the Robinson-Patman A 
sought to encourage lay themselves open to a practical penalty for doing 
And the sellers who make nondiscriminatory prices, whether lower or 1 





lally a practical necessity for smaller sellers 
fication for their competitors to violate the Jaw 
The ¢ of the Court’s construction of the 2 (b) defense would be in 


e Without some consideration of the alternative arguments with which 
Court was presented 


provide an unending just 









The Department of Justice allowed the FTC to assign its own attorney to pi 
sent 10S Case ot 


i t he Court. The FTC assigned a recently appointed associate ge) 












eral counsel. He did not argue either that the 2 (b) defense should involy 
meeting a lawful price or that it should involve meeting an unlawful price. H 
d not argue either that the defense should pertain to retaining a customer « 
that it should pertain to acquiring a new customer. He did not dispute couns: 
for Standard’s position on these points. His argument touched upon none of thes: 
things; rather, his argument was in essence that a seller’s price discriminatior 
may enhance competition at the seller’s level while injuring competition at ft] 

hat the 2 (b) defense should mean that the FTC woul 
alance the benefits against the injury in individual situations and decide 
each case where the greater social good lay. This argument appears to have 
struck the Court as being dangerously insufficient in provision for due process 
for in rejecting the argument it said: 

“In the absence of more explicit requirements and more specific standards of 
comparison than we have here, it is difficult to see how an injury to competitior 
at a level below that of the seller can thus be balanced fairly against a justific 

tion for meeting the competition at the seller’s level. We hesitate to 
section 2 (b) as establishing such a dubious defense” (supra, p. 251). 

In 1953 the FTC issued a modified finding in the remanded Standard O 
(Indiana) case, declaring that Standard had failed to sustain the burden 
proving the 2 (b) defense. Thus, after 2 years of considering the evidence, the 
FTC reached a conclusion that Standard’s price discriminations had not bes 
made “in good faith,” stating, in part, as follows: 

“* * * At all relevant times respondent (Standard Oil of Indiana) knew o1 
had the means of knowing and should have known that the manner in which 
priced and sold its gasoline continually created the probability of injury to com 
petition between retail dealers who bought such gasoline at different prices and 
resold it in competition with one another. 
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The Commission does not construe the words ‘in good faith’ in sectio1 


2 (b) as permitting that result” (FTC’s modified finding issued January 16 
1953). 
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Thus the Commission appears to have reverted to a test enunciated in the 
Cement opinion, which is that the 2 (b) defense does not “permit a seller to use 
a sales system which constantly results in his getting more money for like goods 
from some customers than he does from others” (op. cit.) and in doing so thi 
Commission would seem of necessity to have rejected the Court’s constructior 















For example, the report accompanying one of the bills which have been introduces 

o conform statutory law to the interpretation of sec. 2 of the Clayton Act, 
recently enunciated by the Supreme Court in Standard Oil Company 
Federal Trade Commission,” states 


‘Certainly seller would not be held responsible, under normal conditions, to judge at 







amended * * * 










his peril whether his competitor could justify the lower price that was being met. Compet 
tors do not normally have ready access to one another’s books of account In the ordinar 
course the seller may safely start with the assumption that the lower price of a competitor 
which he is meeting is lawful.” 
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3, 82d Cong., 1st sess., to accompany S. 719, p. 6.) 







its opinion, ther 


flirmuative right 


meet Competitor’ ver prices, but that Stand: 
and doing a social eneficial thing by so doing n 
‘court adopts the conclusions of the congressional comm 
tigations prior to drafting the Clayton and Robins 
conclude with a presumption that Standard’s 
he purpose and have the effect of lessening competiti 
its smaller competitors, and that unquestionably its 
competiti imong retail dealers. As to how the 
conclusions, in either case, with the Supreme Court's leg 


2 (b) defense that | interesting to see. 
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rtain buyers (shippers) were charged with receipt of a commission paid by 
he seller (railroad) for services by the buyers on their own purchases. It was 


In United States v. Lehigh Valley R. Co. (222 F. 685), decided April 6, 1915, 


arged that the buyers thereby necessarily obtained a rebate or concession in 
olation of section 6 of the Interstate Commerce Act as amended to August 24, 
912, and also the supplementary Elkins Act as amended June 29, 1906. The 
strict court upheld the charges, upon the following reasoning: 

rhe railroad seeks to justify its custom by asserting the right to pay com 
issions to those who bring it business, and in support of this proposition cites 
ited States v. D. L. d W. R. Co. ((C. C.) 152 Fed. 269), where the court said 
rhe carrier has a right to employ persons to solicit business, just as it had 
right to employ clerks and employees of all kinds to do the business, and an) 
yments for such a purpose cannot constitute a rebate, concession, or discrim 
ation within the meaning of the act.’ 

“This is all true; but I do not think that the situation is brought within this 
ecision when a shipper is employed, and the amount of his wage or the value 
f his services is regulated or gaged by the freight value of his shipments. The 
esult may be perfectly normal (though the method is capable of great abuse) 
ut said result in my judgment is illegal because of the bald fact that, when the 

lings between Sheldon & Co. and the railroad are ended, Sheldon has finally 
paid less for the transportation of goods in which he had a special property, and 
to which he was a shipper, than did other persons not engaged in the for 
varding business 
. * * + > 
“T am quite willing to admit that in this particular instance 
forth in the answer) there is nothing wrong, dishonest, 
insactions complained of; but they seem to me to be agai 
and J am further of opinion that such letier must 

ler tO preserve equal ty among shippers, for the al 

ssions to any large shipper is so patent and so ancie 
further comment” (ibid., p. 686) [Italics added. ] 

On appeal of this decision to the Supreme Court, Mr. Justice Holmes 
vered the unanimous decision of the Court upholding the district court 
ehigh Valley R. R. Co. v. United States (243 U. S. 444), wherein the Court 

d: 

“It is true no doubt that George W. Sheldon & Co. in the performance of the 
} 


I 
services for which it is paid maintains offices here and abroad, advertise 
railroad, licits traffic for it, does various other useful things, and, in short 
e assume, benefits the road and earns its money, if it were allowable to ear 
noney in that way. * * *” (ibid., p. 446). 


* os * * e 


( 


‘On the other hand the allowance for them [services]! 
eaning of section 2 of the act of 1906, to which we rei 
147 

The Federal Trade Commission Act of 1914, provided i 


LOWS: 


p 
Barly atten pts to stop secret rebates 


“Unfair methods of competition in commerce, and unfair or decept 
practices in commerce, are hereby declared unlawful.” Italics added 
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1 July 8, 1929; barn equipment ir 


FTC June 12, 1 


cret rebat 


furthe 


years later, duril 
upon and given the 
s of the Nationa 
of the industries of 
ecret rebates, et 
Recovery Act Seventy I 
‘tition, contained an absolute prohil 
in the same form originated in tl 
‘ ‘onference during the period 1920 
il NRA absol prohibition read as follows: 
ber of the industry shall secretly offer or m: 
1 rebate, refund, commission, credit, unearned ad 
whether in the form of money or otherwise, nor sha 
secretly offer or extend to any customer any speci: 
led to all customers of the same class for the pur 
ilies added. | 
codes, No. 156—Rubber manufacturing industry 








and an Appraisal, the yOokin nstitute, publication No , 193 


mU, Otis 


ie evil of seller payments of brokerage or other compensation to buyers 


eir intermediaries on their own purchases, was most widespread and gl 
the food industry in the deca so preceding the enactment of section 2 

he Robinson-Patman Act, when monopolism was on a rampage in the food 
lustry. 


} 





T 


et rehates prol hited bu Packers and Stoclh jards Act of 1921 


» give the background of one court decision checking such mono] 
of a mass buyer, section 202 of the Packers and Stockyards 
le it unlawful for any meatpacker or poultry handler to 

(a) Et e in or use any unfair, unjustly discriminatory, or deceptive 


practice or device in commerce: or 


= 
c 





(b) Make or give, in commerce any undue or unreasonable preference 
idvantage to any particular person or locality in any respect whatsoever 
On November 11, 1929, Secretary Hyde of the Department of Agriculture, ay 


d “Code of Trade Practices of the American Meat-Packing Industry.” He 








ied a press release dated November 12, 1929, stating t his code of trade 
tices had been unanimously agreed upon by meatpackers and meat whole 
representing “at least 95 percent of the meatpacking and wholesaling 
stry.” The code stated that it was the result of encouragement expressed 
esident Coolidge, and that the purpose of the code was not only— 
eliminate wasteful, uneconomical, and unsound practices and met} 
but to condemn and prevent, as far as possible, all unfair and unethical trade 
ce nd methods 
Stating that it as ‘“‘desirab n the interest of the packing industry and of 
itself that the sale and distribution of meat and meat products be car 
n in open and honest competition and that the methods employed in the 
king business be fair and sound,” the industry resolved, in resolution 3 of 
cle I i ng othe things 
\ Se¢ epates ‘ ( ncess n ( = ( l inces ¢ n nd e 
‘ Mis of busines . 
l t he code \ eta neces of any nd by 
er of to selle f that an equal competitive 
Opp nit can be ible livest k 
I ise de ed Apri 0, 1954 res Vv. Wallace (70 F. 2d 688), 
econd United States Circuit Court of Appeals upheld an order of the Secre 
of Agriculture under the Packers and Stockyards Act, to stop a meatpacker 





m paving brokerage to the Great lantic & Pacific Tea Co. on its purchases 
izh its brokerage intermediary Che court said: 
fhe practice I ¢ owed ma rel have been considered discriminatory and 
eptive and, therefore, violative of the act. By the payment of the commis 
n, the Great Atlantic & Pacific Tea Co. received an advantage over competi 
s. The plan of breaching the statute was ingenious. Noell was set up as an 
lependent broker, but the Great Atlantic & Pacific Tea Co. advanced wages 
expenses. It was reimbursed for its expenditures through the 1-percent com- 
sion, and was paid the surplus. Ostensibly it had the appearance of buying 
ough an independent broker, as was the practice in the trade. The petitioner 
Noell was turning over to the Great Atlantic & Pacific Tea Co., what was 
ft of the commission after paying his expense. Petitioner was a member of 
e Institute of American Meat Packers and subscribed to its code, and it was 
sv for the petitioner to have known, as we think it did know. that Noell was 
ta bona fide broker conducting his business as other brokers did 
The evils involved were that not only did the Great Atlantic & Pacific Tea 
receive its purchases at lower prices than competitors, but it shared in the 
mmissions on products sold by competitors. Through the method followed, it 
icticed a deceit on competitors who did not know the Great Atlantic & Pacific 
‘ea Co. was sharing in such commissions from Noell.” 
a > « * . > 7 
Voell pe ‘formed no service to the petitioner ; his service was unquestionably 
the benefit of the Great Atlantic & Pacific Tea Co. He did not search for a 
pe ndent broker might he 
obliged to do. And even assuming that the Great Atlantic & Pacific Tea Co. 
as engaged in the brokerage business, it is dificult to say that there was any 


ier in makina sales of petitione r’s products as an inde 
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real service performed by Noell for which 1 percent commission could proper! 
be paid.” 
° * * . * « 


“Larger buyers could adopt a similar deceptive practice and likewise collect 
commissions paid by petitioner to their ostensibly independent brokers. Bu 
the fact that other buyers could profit by similar deceptive practices is 1 
justification for its use” (ibid., pp. 689-690). [Italics added. ] 


Voluntary restraints failed 

The Grocery Industry Group I Rules published by FTC January 16, 1929, cor 
tained the following elaboration upon the typical trade practice conferen 
absolute prohibition of secret rebates and allowances: 

“Rule I. Whereas it is essential in the interest of the trade and the cor 
suming public that the production and distribution of grocery products b 

onducted in accordance with sound principles of economics and justice, 
order to afford an equal opportunity to all manufacturers and merchants and t 
secure effective competition in serving the public: Be it 

“Resolved, That (1) terms of sale shall be open and strictly adhered to; | 
secret rebates or secret concession or secret allowance of any kind are unfa 
methods of business; (38) price discrimination that is uneconomic or unjust 
discriminatory is an unfair method of business.” [Italics added.] 

Similarly, many of the manufacturers supplying the grocery trade becam« 
alarmed at the danger to their businesses which had arisen from the growing 
monopolization of the field in which they must find customers. And some of 
these too took voluntary steps to correct their part in the contribution toward 
this growing monoply. For example, the National Canners Association adopted 
the following resolution on January 27, 1928, and reaffirmed it by a subsequent 
resolution on January 19, 1934: 

Whereas, the National Canners Association recognizes that the food broker 
who acts strictly as the trustworthy representative of the canner whose account 
he has, is an important link in the chain of distribution and deserves full pay 
ment for such trustworthy service, therefore be it 

“Resolved, That the National Canners Association deplores any confusiot 
that ay exist concerning brokerage and urges that brokerage be regarded by 
members of this association only as a payment made by the canner to his own 
bro rvices rendered and as having no other relation to the pric: 
charged any buyer or the representative of any buyer. 

‘The National Canners Association further urges that its members keep 

nstantly in mind that brokerage is an element of cost and not of price, and 
that the party employing the broker, whether buyer or seller, is the one for 
whom the service is rendered and the one from whom he should receive com 
pensation.” 

\{s subsequent history proved however, voluntary rules promulgated by the 
ITC and voluntary efforts on the part of many well-meaning businessmen, wer: 
far from adequate to cope with monopoly-creating discriminations. Both dire« 
“price” discriminations and indirect discriminations carried through the guise 
of brokerage “allowances,” advertising “allowances,” service “allowances,” 
ete., continued and, with the business depression of the early 1930's, grew to 
menacing proportions. (See, for example, the Federal Trade Commissior 
reports on its chainstore investigation, op. cit.) As an independent retail 
grocer (who was also a director of the National Association of Retail Grocers) 
stated the matter to the House Committee on the Judiciary during the hearing 
on the Robinson-Patman bill (H. R. 8442) in July of 1935: 

“For years we have suffered on account of brokerage allowance: we have 
suffered on account of advertising allowance; we have suffered on account of 
quantity discounts * * * (ibid, p. 53). 

* * * * . + e 

“The whole subject of brokerage in the food game is a joke. Everybody gets 
a brokerage except the legitimate broker. The wholesaler or a chain store wil 
set up a brokerage company, pay a man to manage it, and then pass to their 
credit all of the brokerage received less the cost of doing business. They thus 
receive unfair advantages. 

* Ad * we cs * + 

“The present condition of affairs in the food industry has put thousands of 
salesmen out of work. It has driven many brokers out of business. Jt has closed 
the doors of many wholesale grocers and has shut up thousands of retail grocers 
all over the country. All of these men were engaged in useful and gainful 
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made it clear that this statutory exception had reference to true brokerag 
sales) services. Thus the reports stated: 
“Whether employed by the buyer in good faith to find a source of supply, or b 
he seller to find a market, the broker so employed discharges a sound econom 


A 
ntitied 











function and is « to appropriate compensation by the one in whose inters 
he so serves” (H. Rept. 2287, p. 15). 
In other words, section 2 fully recognizes that the seller’s costs for doir 
isiness with some buyers may be more than for other buyers, and subsectii 





a) sets out absolute exemptions for price differences up to the full amour 

ese cost differer Sut the committees pointedly recognized, and subse 
tion (c) prohibits, the absurdity that one customer of the seller is entitled to 
fee for his decision to purchase while another customer of the same seller is n 

too, the committee reports made it perfectly clear that to be effective, secti 
2% ad to prohibit absolutely brokerage payments for fictitious sales services 
servit wl tuyers or their intermediaries are incapable of performing f 











sellers: 
‘*s * & But 





to permit its payment or allowance where no such service is re 
dered, where in fact, if a ‘broker,’ so labeled, enters the picture at all, it is on: 
whom the buyer points out to the seller, rather than one who brings the buy: 
to the seller, would render the section a nullity” (ibid., p. 15). [Italics added 
The House report clearly summarized the committee’s intent to make the pr 
“Section (0b) * permits the 


or agent for sert 










payment of compensation by a seller to his broke 
ces actually rendered in his behalf: Likewise by a buyer to h 








roker « ent for services in connection with the purchase of goods actua 
rendered in his behalf; but it prohibits the direct or indirect payment of broker 
( pt ch (i. e., true sales] services rendered. It prohibits its allowan 
by the buyer direct to the seller, or by the seller direct to the buyer; and it pr 
hibits its payment by either to an agent or intermediary active in fact for or 
behalf, or s ect to the direct or indirect control, of the other’ (ibid., p. 15 





was intended to apply absolutely to all buyers or the 
termediaries, regardless whether they were chains or independents or cooper 
tives, is perfectly clear from the legislative history. Thus in the hearing befo1 














the House ¢ mittee on the Judiciary on the Robinson-Patman bill (H. R. 844° 
74th Cong., Ist sess., July 10, 1935) the following colloquy occurred: 

“Mr. PATMAN. Mr. Chairman, H. R. 8442 was introduced by me in the House 
** * We recognize, in the introduction of this bill, the rights of chain stores 
nd mail-order houses to do business. They have just as much right to do bu 
ness in this country as anyone else. This bill is not intended to destroy ar 
right or benefit that they have—that they should have; this bill proposes to giv: 
ill of the independent merchants of this country the same rights, privileges, ben¢ 


fits, and opportunities as the larger chains or concerns receive, and no mors 


1 
l t bill not to grant special privileges but to deny specia 
privileges and benefits to a few, and to give equal rights to all and speci 
privileges to none” (ibid., p. 4). 


* = 
“Mr. CeELLeR. Would your 
vent their getting rebates? 

“Mr. PATMAN. It would give them the 
them the same benefits as the chains.” 
* * a 
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bill militate against these voluntary chains or pre 






same benefits as the independents, giv 





















* * o 6 

The conference report (H. Rept. 2951, 74th Cong., 2d sess.) contained the sam: 
Summary as the House report (above quoted) as to the committees’ and mana 
gers’ intent that the prohibition be absolute as provided in section 2 (c). 

When the conference report on 2 (c) was being considered (80 Congressional 
Record, pp. 9413-9422), the House manager (Mr. Utterback) explained the la! 
guage in section 2 (c), as follows: 

‘The bill prohibits payment or allowance of brokerage or commission except 
for services rendered. As explained more fully in the report of the House Con 

mittee on the Judiciary, this refers to true brokerage services rendered in fact 
for the party who pays for them, whether he be an agent employed and paid by 
the buyer to find sources of supply. As the bill further enumerates, it prohibits 
the payment or allowance of commissions or brokerage on the purchase or sale 
of goods either to the other party to the transaction or to 12n intermediary whi 



















In the 





final bill this section became sec. 2 (c) 
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| ron sales resulting from the Oliver service. On the basis of this evidence 
petitioners contend that the Commission should have found that Oliver renders 


a service to the sellers which justifies the commissions paid, * * *” (ibid., p. 76 
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by} or the sale thereof to tl 





ie respondent, said field buying agents devote their 
loyalty and allegiance solely to the respondent’ ” (ibid., p. 670). 

Finally, the Court pointed out the capacity for oppressive, concealed price dis 
criminations, which would arise if the fiction were allowed that one person car 
act as both “than and seller in a single transaction. 

“The petitioner 






































takes the position that its field buying agents may act proj 
rly both as agents for the petitioner and for those that sell to it; that is to say, 
may serve both as the agents of the vendee and the vendors. The uestion pre 
ented, however, is not one of propriety of agents serving in dual capacity. Suc 




































































urse wa ot prohibited by the common law if the status of the dual agene 
vas dis d fully. The question preset nted for our consideration is simpl 
t} or not the vendee may be compensated for services rendered by th 
igent acting as agent for the vendors. It is obvious that dual repr 











nts opens a wide field for fraud and oppression. Conflicting inter 
aged when an attempt is made by buyers and sellers to arrive 
ket price for commodities. We entertain no doubt that it was the inten 

























































































Congress to prevent dual representation by agents purporting to deal or 

behalf of both buyer and seller. For this reason, paragraph (c) is framed b 
disjunctives. The edge of the paragraph cuts two ways, prohibiting the paym«e 
receip f coml sions, discounts or brokerage to the adversary party by th 

he gel 1 phrase ‘except for services rendered’ is employed by Congres 
to ind e tl if there be compensation to an agent it must be for bona fid 
rokerage, viz, for actual services rendered to his principal by the agent. T! 
agent cannot serve two masters, simultaneously rendering services in an arm’ 
length transaction to both. While the phrase ‘for services rendered,’ does n 














payment by the seller to his broker for bona fide brokerage services, 






































re lat h service be rendered by the broker to the person who has e1 
red | I) hort, a buying and selling service cannot be combined in on 
” (ibid., pp. 674-675). [Italics added.] 


















urth case adjudicated under section 2 (c), 


eral Trade 


Webb-Crawford Co. v. Fed 
Commission (109 F. 2d 268), decided January 30, 1940, certiorari 
denied by the Supreme Court (310 U. S. 638), involved a buyer-intermediary 
n the form of —— partnership which owned and controlled a wholesal 
distributor. In this case, the Fifth United States Circuit Court of Appeals 
lik » condemned th e practice of sellers paying brokerage to a buyer’s inte! 


lediary, saying: 

































































The Congress considered the effect on commerce of the things 
subsection (¢c), and absolutely prohibited them” (ibid., p. 269) 

The fifth case adjudicated under section 2 (¢c), Quality Baker of Americ 
v. Federal Trade Commission (114 F. 2d 398, decided September 6, 1940), ir 


named in 



























































iived a buyer intermediary in the form of a corporation, all the stock of whicl 
was owned by members of a voluntary, unincorporated association, and whose 
member p comprised some 70 wholesale baking concerns located in variou 
parts of the country (ibid., 395). In condemning the practice of sellers paying 








brokerage to this intermediary on the buyer’s own purchases, the Court reviewed 
the services performed by the “service company” and said: 
“Undoubtedly, the sellers received valuable benefits and advantages from 
the business given them by the service company other than the ordinary profits 
F< r instance, they were saved the expense incident to obtaining 
usiness and “Yiealing separately with numerous customers taking a large 
amount of merchandise. In that way and to that extent the service compan: 
rendered services and had contractual relationship with the sellers. For those 
benefits the sellers were willing to pay and did pay and, no doubt, after such 
uirse of dealing had been established, it was considered by all parties that 
there was an implied agreement to pay, but it is a mistake to assume that the 
payments made were other than essentially commissions on the sales or to 
suppose that such a practice was lawful after the passage of the 
Patman Act 
The petitioners contend that by the language in paragraph (c), 
quoted, reading ‘except for services rendered in connection with the sale or 
purchase of goods,’ the Congress recognizes that a buyer, or his agent, may 
perform services for the seller in connection with the transaction for which 
the seller may pay and the buyer or his agent receive compensation by way of 
a brokerage fee or commission on the sale. We do not take such a view of the 
paragrapl The construction contended for makes much of 
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rincipal” (ibid., p. 399). [Italics added.] 
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ducts. On the other hand, it must be conceded that s 
e benefit of Red and White stockholders and buyers 
r their prin ary benefit, * * *’’ (ibid., D. 979). 
The seventh case adjudicated under section 2 (ec), Federal Trade Commi 
Herzog (150 F. 2d 450, decided July 16, 1945), involved a buyer inter 
the form a firm of independent brokers engaged as commission r 
‘rs for fur garment retailers and department stores. The intern 
ious fur garment manufacturers and placed the buyers’ 


it the most advantageous price from the standpoint of the buyer’: 


rmediary received its commissions from the sellers, paid none of tl 


sions to the buyers and received no compensation from the buyers 
551). The Second United States Circuit Court of Appea s held the ree 
ssions from the sellers “results in a price d 


the intermediary of commi — 
tion in favor of the retailers who do business with the respondents 
ediary), and is contrary to the purpose and the language of the statute’ 


(the 


pn, 452) 
The eighth case adjudicated under section 2 (c), Southgate Broker 
Federal Trade Commission (150 F. 2d 607, decided July 16, 1945, cert 
ed by the Supreme Court (326 U. S. 774)), involved a firm which acted a 

ndependent food broker for sellers, but also bought and sold merchandiss 
ts own account. On purchases for its own account the firm received brol 

on the purchases. Concerning the absoluteness of the prohibition in section 2 

the Fourth United States Circuit Court of Appeals made this ruling: 

“It is argued that the section is not applicable here because the receipt 
company of brokerage from the sellers results in no discrimination against the 
buyers, since the company sells only to wholesalers, who pay the prices that they 
would otherwise pay if the sales were made to them through the brokers It is 
said that a distributor, such as the company, renders to the wholesale trade the 


hy the<¢ 
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- ordinarily performs, and that no discrimination is involved 
yr the ordinary broker’s commissions. The answer 
which is covered by section 2 (a) of the act (1 
necessary to a violation of section 2 (c), quoted above 
the payment of brokerage by the seller to the bu 
(ibid., p. 609). [Italics added. ] 
argument that services rendered by the buyer on 
rvices to the sellers, the Court said: 
ressed with the argument that the company renders service 
vithin the meaning of the exception to subse 
ces which the company proposed to show 
ded are services rendered to itself, as purchase 
‘of the goods purchased, and not to those from wh 
immaterial that those persons are benefited b; 
hases from them the goods which it subsequent 
f which t relu a 


S 


Bint al e 4 
tha lil OF the services Upon 


ection j h its own purchase, Ou nership, or re 


/ tf» «J 
renders sé Jrom vwvroni f 


* « 
v in presenting its cause has led 
ian their merit seems to warral 
s a distributor of the pr 
them the service of a broker 
broker. The fact is, however, that the ce 
th re spect to the goods that it purchase 


aser u 
f acts, not for those yron 


hese goods to others 
f. Any profits due to rise in the market 


‘itsel 
m decline in the market or o 
l at prices which it dete 


) 
ther Cause 


il please 
is doubtless be nefic lal 
of a broker on such 
services to them witl 


tatute” (ibid., p. 611 


” (cc), Independent Grocers A. 
41, decided Apr. 16, 1953), involv 
organization affiliated 
grocery concerns. Regarding brokerage fees 
itermediary on the purchases of its affiliate 
States Circuit Court of Appeals said simy 
the effect that intermediaries acting in beh 
may not receive brokerage payments upon the 


(ibid., p. 945). 











